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PREFACE. 


HE 110 of Nations, though a ſubject ſo 

noble and important, has not been hi- 
therto treated of with all the care it deſerves. 
The greateſt part of mankind have there- 
fore only a vague, a very incomplete, and, 
very often, even a falſe notion of it. 
The generality of writers, and even ce- 
lebrated authors, comprehend under the 
name of the Law of Nations, only certain 
maxims, and cuſtoms, that have taken place 
between different nations, and become. obli- 
gatory with reſpe& to them, by their mutual 
conſent. This is to confine, within very nar- 
row bounds, a law ſo extenſive in its own 
nature, and in which the whole human race 
are ſo intimately concerned; and thus they at 
the ſame time degrade it, by miſtaking its 
true origin. 


A 2 | The 


The Law of Nations is certainly a natural 
law, fince the Law of Nature is not leſs 
obligatory, with reſpe& to ſtates, or to men 


united in political ſociety, than to individuals. 


But to form an exact knowledge of this law 
it is not ſufficient to know, what the Law 
of Nature preſcribes to the individuals of the 


human race. The application of a rule to 


various ſubjects can no otherwiſe be made, 
but in a manner agreeable to the nature of 
each ſubject; whence there reſults a natural 
Law of Nations as a particular ſcience, con- 
ſiſting in a juſt and rational application of 
the Law of Nature to the affairs and. con- 
duct of nations and ſoyereign princes, All 
thoſe. treaties, therefore, in which the Law 
of Nations is blended. and confounded with 


| the ordinary Law of Nature, are incapable 


of conveying a diſtin& idea, a ſolid know- 


ledge of the facred Law of Nations. 


The Romans have often confounded the Law 
of Nations with the Law of Nature, calling the 


Law of Nations (Jus Gentium) the Law of Nature, 


as being generally acknowledged and adopted 


by all polite nations *®. We know the definitions 


given by the Emperor Juſtinian of the Law 


of Nature, the Law of Nations, and the 


Civil Law. The Law of Nature, ſays he, 
is that which nature teaches to all ani- 


Neque vero hoc ſolum natutä, id eſt, jure gentium, &c. 
Cicer, de Offic, Lib. III. C. 5. 


mals 
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mals b : thus he defines the Law of Nature 
in the moſt extenſive ſenſe, and not the Law: 
of Nature peculiar to man, that flows from 
his rational, as well as from his animal na- 
ture. The Civil Law, that Emperor adds, is 
that which each nation has. e/tabliſhed for. itſelf, 


and is proper to each tate or civil ſociety. And 


that law, which natural reaſon has eſtabliſhed. 
among. all mankind, and is equally obſerved by. 
all people, is called the Law of Nations, as being 
a Law which all nations follow *, In the, fol- 
lowing paragraph the Emperor ſeems. to ap- 
proach nearer to the ſenſe we have at preſent 
given to this term.. The Law of Nations, ſays 
he, is common to the quhale buman race. The 
exigencies and neceſfities of mankind have induced 
all nations to conflitute certain rules of right. 
For wars have ariſen and produced captivity 
and ſervitude, which are contrary to the Law of 
Nature; ſince originally, and by the Law of 
Nature, all men were born free. But what 


d Jus naturale eſt, quod 


natura omnia animalia do- 


cuit. Inflit. Lib. I. Tit. II. 
© Quod quiſque populus 
ipſe ſibi jus conftituit, id ip- 
ſius proprium civitatis eſt, 
vocaturque jus civile, quaſi 
Jus proprium ipſius civitatis : 
quod vero naturalis ratio in- 
ter omnes homines conſtituit, 
id apud omnes perzque cuſ- 
toditur, vacaturque jus gen- 
tium, quaſi quo jure omnes 


gentes utantur. bid. f. 1, 

4 Jus autem gentium omni 
humano generi commune eſt, 
nam uſu exigente & humanis 
neceſſitatibus, gentes humanæ 
juta quædam ſibi conſtituerint. 
Bella etenim orta ſunt & 
captivitates ſequutæ & ſer- 
vitutes, quæ ſunt naturali 
juri contratiæ. jure enim 
naturali omnes homines ab 
* liberi na ſcebantur. /bid. 
2. 


he 


vi 


„„ 


he adds, that almoſt all contracts, thoſe of 


buying and ſelling, of hire, partnerſhip, truſt, 
and an infinite number of others, owe their 
origin to this law of nations; this I ſay, 


proves, that Juſtinian only thought, that ac- 


cording to the ſtate and ſituations in which 
men are placed, right reaſon has dictated to 
them certain maxims of equity, ſo founded on 
the nature of things, that they have been ac- 


knowledged and admitted by all. This is 


ſtill no more than the Law of Nature ſuita— 
table to all mankind. 


The Romans, however, acknowledged a 


law obligatory to nations with reſpect to each 
other, and to this law they referred that of 
embaſſies. They had alſo their Fecial Law, 
which was nothing more than the Law of 
Nations, with reſpe& to public treaties, and 
particularly to war. The fecials were the in- 
terpreters, the guardians, and in ſome ſort the 
prieſts of the public faith <. 


The moderns generally agree to confine the 
Law of Nations to the juſt regulations which 
ought to ſubſiſt between nations or ſovereign 
ſtates. They differ only in the idea they en- 


e Feciales, quod fidei pub- 
licæ inter populos pizerant : 
nam per hos fiebat, ut juſtani 
conciperetur bellum (& inde 
deſitum) & ut ſœdeie fides 
pacis conſtituetetur. Ex his 


mittehant, antequam conci- 
peretur, qui res repeterent : 
& per hos etiam nune fit fœ- 
dus. Varro de Ling. Lat. 
Lib. IV. 


tertain 
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tertain of the origin of theſe regulations, and 
the foundations upon which they are eſta- 
bliſhed. The celebrated Grotius underſtands 
by the Law of Nations, a law eſtabliſhed by 
the common conſent of the people, and he 
thus diſtinguiſhes it from the Law of Nature : 
When ſeveral perſons, in various times and 
<< places, maintain the ſame thing as certain; 
<* this ought to be referred to a general cauſe. 
c Now in queſtions of this kind, the cauſe can 
&< only be attributed to the one or the other of 
* theſe two, either a juſt conſequence drawn 
cc from natural principles, or an univerſal con- 
c ſent. The firſt difcovers to us the Law 
*« of Nature, and the other the Law of Na- 
<& tions b.“ nov | 


It appears from many paſſages in his excel- 
lent work, that this great man had a glimpſe 


of the truth: but as he broke up the land, 
if I may be allowed the expreſhon, and in- 
veſtigated an important ſubje&, much ne- 
glected before his time, it is not ſurpriſing that 
his mind, overcharged by an immenſe variety 
of objects and citations which entered into 
his plan, he could not always acquire thoſe 
diſtin& ideas ſo neceſſary in the ſciences. Per- 


ſuaded that nations, or ſovereign powers, are 


ſubject to the authority of the Law of Na- 
ture, the obſervation of which he ſo fre- 


. — Belli & Pacis, tranſlated by Barbeyrac: Pre- 
liminary Diſcourſe, $. 41. 


quently 


vil 


* 
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quently. r5cammends; tc them. 3, thiß learned 
many ig, fade, achnoJedged, a eb of 


Nafipns, which be ſpmewhere calls the ie, 


na} Lay, of, Nations; eee it, will ap- 
pear; that. he, differed . from. us, only in 
his. terms. But .we, have. already obſeryed. 
that. in order to form this natural Law, 


of Natigns, it, is not ſuffſcient, -fimply to ap- 


ply, to Nations, what the Law. of Nature 
decides in regard to individuals. And be- 
ſides, Grotius, by his very diſtinction, and 
in. affecting to give the, name of the Law, 


of. Nations only to, maxims eftabliſhed by. the. 


conſent of the, people, ſeems to intimate, that 
ſqvereigng, with, reſpect, to each other, can only 


preſs the obſervation of theſe laſt maxims, re- 


ſerving the internal law for the direction of 
their own conſciences.; If therefore from the 
idea that political ſocieties or nations live, 
with reſpect to each other, in a reci— 
procal in dependence, in the ſtate of na- 
ture, and that they are ſubject, as political 
bodies to the Law of Nature, Grotius had 
moreover. conſidered, that the law: ought- to 
be applied to theſe new ſubjects, in a man- 
ner ſuitable to their nature, this judicious au- 
thor would have acknowledged, without diffi. 
culty, that the natural Law of Nations is a 
particular ſcience; that by this law is produced 
even an external obligation between nations, 
independently of their volition and that the 


conſent 
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conſent. of different ſtates is only the foun- 
dation and ſource of a kind of particular law, 


called the Arbitrary Law of Nations. 
Hobbes, in a work wherein he diſcovers. 


great abilities, notwithſtanding his paradoxes, 
and deteſtable maxims : Hobbes, I ſay, was, 
I believe, the firſt who gave a diſtin, though 
imperfe& idea of the Law of Nations. He 
divides the Law of Nature, into that of man, 
and that of ates, and this laſt, according to ö 
him, is what is commonly called the Law of 
Nations. The maxim, he adds, of each of 
theſe laws are preciſely the ſame ; but as ftates 
in ſome ' meaſure acquire perſonal property, the 
ſame law that is termed natural, when we ſpeak 
of the duties F individuals, is called the Law 
of Nations, «when applied to the entire bodies of a 
ſtate or nation. This author has well ob- 
. ſerved, that the Law of Nations is the Law of 
Nature applied to ſtates; or nations. But we 
ſhall ſee in the courſe of this work, that he is 
miſtaken in imagining, that the Law of Na- 
ture can ſuffer no neceſſary change in this ap- 
plication; from whence he has concluded, that 
the maxims of the Law of Nature, and. thoſe. 


* Rurſus (Lex) Naturalis ſemel inſtitutæ induunt pro- 
dividi poteſt in naturalem ho- prietates hominum perſonales, 
minum, quæ ſola obtinuit — quam loquentes de homi- 
dici Lex Natare, et natu- num ſingulorum officio na- 
ralem civitatum, quæ dici turalem dicimus, applicata to- 
poteſt Lex Gentium rag tis civitatibus, nationibus, ſive 
autem Jus Gentium appel gentibus vocatur Jus Gentium, 
latur. Præcepta utriuſque ea- De Cive C. XIV, 5. 4. 
dem ſunt; fed quia civitates 


of 
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of the Law of Nations are preciſely the 
ſame. | 


Puffendorf declares, that he ſubſcribes ahſo- 


lutely to this opinion eſpouſed by Hobbes *, He 
has not therefore treated ſeparately of the Law 
of Nations; but has every where united it with 
the Law of Nature properly ſo called. 
Barbeyrac, the tranſlator and commentator 
on Grotius and Puttendorf, has approached 
much nearer to a juſt idea of the Law of Na- 
tions. Though the work is in every body's 
hands, I ſhall here, for the convenience of the 
reader, tranſcribe the note of that learned 
tranſlator of Grotius's Law of War and Peace, 
Book I. Chap. I. §. 14. Note 3. © I confeſs, 
& ſays he, that there are laws common to all 
nations or affairs, which ought to be ob- 
& ferved by every nation with reſpe& to each 
other; and if people call this the Law of 
Nations, they may do ſo with great propriety. 
« But the conſent of different people is not the 
foundation of thoſe obligations, by which 
„ they are bound to obſerve thoſe laws, and 
therefore cannot take place here in any man- 
e ner, the principles and obligations of ſuch a 
& law, are in fact the ſame as thoſe of the Law 
„ of Nature, properly ſo called: all the dif- 
e ference conſiſts in the application made of it, 
* yaricd a little on account of the difference 


b Puffendorf's Law of Nature and Nations, L. H. C. III. 
3. | 
© that 
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« that ſometimes ſubſiſts in the manner in 
« which ſocieties diſcharge their affairs with 
te reſpe&to each other.“ | 

The author we have juſt quoted has well ob- 
ſerved, that the rules and deciſions of the law 
of nature cannot be applied merely and ſimply 
to ſovereign ſtates, and that they muſt neceſſa- 
rily ſuffer ſome changes according to the na- 
ture of the new ſubjects to which they are ap- 
plied. But it does not appear that he has ſeen 
the full extent of this idea, ſince he ſeems not 
to approve of treating the Law of Nations ſe- 
parately from the Law of Nature, as it relates 
to individuals, He only praiſes Budæus's me- 
thod, ſaying, that that author had reaſon to 
« ſhew, in his (Elementa Phileſ. Pract.) after 


particularly treating of the Law of Nature, 


& the application that may be made of it, in 
relation to nations with reſpect to each other; 
46 fo far, at leaſt, as things may permit or re- 
% quire *,” This was placing it upon a good 
footing. But it required more profound re- 
flection, and more extenſive views, in order to 
conceive the idea of a ſyſtem of the Law of 
Nature, that was thus the law of ſovereigns 
and of nations; to perceive the utility of ſuch 
a work, and eſpecially to be the firſt to execute 
it, | 


2 Note 2 on Puffendorf's cure Budzus's work, from 
Law of Nature and Nations, which I ſuſpe& that Barbey- 
Book II. Chap. III. F. 23. rac bas derived this idea of 
I have not been able to pro- Law of Nations. Thi 
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This glory was reſerved for the Baron da 


Wolfius. That great philoſopher ſaw that the 
application of the Law of Nature to nations in 


a body, or to ſtates, modiſied by the nature of 
the ſubjects, could not be made with preciſion, 
with clearneſs and ſolidity, without the aſſiſt- 
ance of general principles, and the leading 


opinions that ought to regulate them; that ĩt is 


by the means of theſe principles alone, that we, 
can evidently ſhew how, in virtue of the Law 
of Nature itſelf, the deciſions. of that law with 
reſpect to individuals, ought to be changed 


and modified, when they are applied to ſtates 


or political ſocieties, and to form this a natural 


and neceſſary law of nations *: whence he has 


concluded, that it was requiſite to form a par- 
ticular ſyſtem of the Law of Nations, and he 
has happily executed it. But it is juſt we 
ſhould here inſert what Wolfius himſelf has 
ſaid in his preface. 


b If it was not more pro- 


per to abtidge, in order 10 


avoid repetitions, and to take 
advantages of notions already 
formed and eſtabliſhed in the 
minds of men; it, I ſay, 


from all theſe reaſons, it was 


not more convenient to ſup- 
poſe here, the knowledge of 


the ordinary Law of Nature, 


in order to apply it to ſove- 


reign ſtates; inſtead of ſpeak- . 
ing of that application, it 
would be more exact to ſay, 


that as the Law of Nature, 


properly ſo called, is the na- 
tural law of man, founded 
on his nature; the natural 
Law of Nations, is the natu- 
ral law of political ſocieties, 
founded on the nature of 
thoſe ſocieties, But as theſe 
two methods return to the 
ſame ſource, 1 have pteferred 
the ſhorteſt, The Law of 
nature having been largely. 
treated of; it 1s ſhorter to 
make ſimply the rational ap- 
lication of it to nations. 
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. Nations, fays he ©, among themſelves, 
& acknowledge no other law, than that which 
cc nature herſelf has eſtabliſhed, it will there- 
« fore perhaps appear ſuperflaous to give a 
c treatiſe on the Law of Nations diſtinct from 
cc the Law of Nature. But thoſe ho think 
thus, have not ſufficiently ſtudied the ſub- 
% je&. Nations, it is true, can only be con- 
ce ſidered as ſo many particular perſons, living 
* together in the ſtate of nature; and for that 
ce reaſon, we ought to apply to them, all the 
« duties and rights which nature preſcribes 
<« to, and lays upon mankind, as they are born 
“ naturally free, and are only bound to each 
c other by the fingle knot. nature herſelf has 
« tied. The law which ariſes from this appli- 
cation, and the obligation reſulting from it, 


% proceed from that immutable law founded 


“on the nature of man; and in this manner 
< the Law of Nations certainly belongs to the 
«© Law of Nature: it is therefore called the 
% natural Law of Nations, with reſpect to its 
origin, and the neceſſary law, in relation to 
<« its obligatory force. This law is common to 
<« all nations, and that which does not reſpe& 
© it in its actions, violates a law common to 
all people. | 
% But nations, or ſovereign ſtates, ' being 
moral perſons, ſubje& to the obligations and 
A nation is here a ſovereign ſtate, an independent politi- 
cal ſociety. | 
& Jaws 
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66 laws reſulting, in virtue of the Law of Na- 
ce ture, from the act of aſſociation, which has 


« formed the political body; the nature and 


„ eflence of theſe moral perſons neceſſarily 
differ in many reſpeQs, from the nature and 
“ eflence of phyſical individuals, or the men 


© of whom they are compoſed. When theore- 


6e fore we would apply to nations, the duties 
cc which the Law of Nature preſcribes to each 
« man in particular and the right it attributes 
&« to him in order that he may fulfil his du- 
« ties; theſe rights and theſe: duties being no 
ee other than what are agreeable to the nature 
<« of the ſubjects, they mult neceſſarily ſuffer in 
ce the application, a change ſuitable to the 
& new ſubjects to which they are applied. 
* We thus ſee, that the Law of Nations does 
%“ not in every thing remain the ſame, as the 
«© Law of Nature, regulating the actions of 
& individuals. Why then may it not be treated 
e of ſeparately, as a law proper to nations?“ 
Being myſelf convinced of the utility of ſuch 
a work, I waited with impatience for that pub- 
liſhed by M. Wolfius, and as ſoon as it ap- 
peared, formed the deſign of facilitating, for 
the advantage of a greater number of readers, 
the knowledge of the great idea it preſents. 


The treatiſe wrote by the philoſopher of Hall 
on the Law of Nations, is dependent on all 


thoſe of the ſame author on the philoſophy of 
the 
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the Law of Nature. In order to read and 
underſtand it, it is neceſſary to have ſtudied 
ſixteen or ſeventeen volumes in quarto which 
preceded it. Beſides, it is written in the me- 
thod, and even in the form of geometrical 
works : obſtacles which render it almoſt uſe - 
leſs to the perſons to whom the knowledge, and 
the taſte of the true principles of the Law of 
Nations are moſt important and molt deſirable. 
I thought at firſt that I ſhould have had no- 
thing farther to do, than detaching this treatiſe 
from his intire ſyſtem, by rendering it inde- 
pendent of every thing M. Wolfius had faid 
before, and cloathing it in a more agreeable 
form, more proper to afford it a reception in 
the polite world. I made ſome attempts to do 
this ; but I ſoon found, that if I would procure 
readers from that order of perſons for whom I 
deſigned to write, and produce any advantage 
from it, I ought to form a very different work 
from that I had before in my eye, and to begin 
my labours again. The method M. WoLrrvs 
has followed, has ſpread a dryneſs through his 
book, and has in many reſpects rendered it in- 
complete. The ſubjeQs are diſperſed through 
it in a manner that gives great fatigue to the 
attention; and. as the author has treated of the 
public univerſal law, in his law of Nature, he 
frequently contents himſelf with referring to it, 


when 
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when in the Law of Nations he ſpeaks of the 


duties of a nation towards itſelf. | 
I have therefore confined myſelf to draw- 


ing from M. WorLr1us's work what I found | 


beſt, eſpecially with reſpect to definitions ad 


general principles; but I have made uſe of 


choice in drawing them from this ſoarce, ' and 
have accommodated to my plan the materials I 
have taken from thence. Thoſe who have read 
M. Worrius's treatiſes of the Law of Nature, 
and the Law of Nations, will ſee what advan- 
tage I have made of them. Had I every-where 
pointed out what I have borrowed, my pages 
would have been crouded with citations equally 
uſeleſs and difagreeable to the reader. It is bet- 
ter to acknowledge here, once for all, the obli- 
gations I am under to this great maſter, Though 
my work, as thoſe will ſee Who give themſelves 
the trouble to make the compariſon, be very 
different from his, I confeſs that I ſhould: never 
have had the aſſurance to enter into lo. vaſt a 
field, if the celebrated philoſopher of Hall had 
not marched before me, and offered me the 
advantage: of his light. | 

I have however ſometimes left my, guide, 
and. oppoſed. his ſentiments ; and ſhall here 


give ſeveral examples of it. M. Worrius, 


draun away, perhaps, by a croud of writers, 
adopts ſeveral. propoſitions * to treat of the 


d In the VIIIch Part of the ls of FER and in the 
Law of Nations. | 


nature 


1 
a 
F 
d 
1 
d 
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nature of patrimonial kingdoms, without rejett- 
ing or contradicting ſentiments ſo injurious to 


mankind. .I do not even admit of denomi- 
nation, which I find equally ſhocking, impro- 


per and dangerous, both in its effects, and in 


the impreſſions ' it may give to ſovereigus; 
and in this, I flatter myſelf, I [ſhall obtain 
the ſuffrage of every man who has the rea- 
ſon and ſentiments of a true citizen. | 

M. Worrius . determines (Jus Gent. 5. 


878.) that we are naturally allowed to make 


uſe of poiſoned arms in war. This deciſion 
ſhocks me, and I am ſorry to find it in the 
work of ſo great a man. Happily for the 
human race it is not difficult to ſhew the 


contrary, even from M. Wolrius's principles 


themſelves. What I have ſaid on this ſub- 


ject may be ſeen in Book III. F. 156. 


From the beginning of my work, it will 


be found that I differ intirely from M. 
Wobrius, in the manner of - eſtabliſhing the 
foundations of that ſpecies of the Law. of 
Nations, which we call Voluntary. M. Wol- 
vius deduces the idea from a kind of grand 
Republic . (Civitatis Maxime) inſtituted by 
nature herſelf, and of which all the nations 


of the world are members. According -to 


- him the Voluntary Law of Nations would re- 


ſemble the civil law of that grand Republic. 
This idea does not ſatisfy me, and I do not 
find the fiction of ſuch a Republic, either 
very juſt, or ſolid enough to deduce the rule 

b of 
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of a Law of Nations univerſally and neceſ- 
ſarily admitted among ſovereign ſtates, I ac- 
knowledge no other natural ſociety among 
nations than that which nature has eſtabliſhed 
among all men, It is eſſential to all civil 
ſociety (Crvitatis) that each member has 
given up his right to the body of the ſo- 
ciety, and that it has an authority of com- 
manding all the members, of giving them 
laws, and of conſtraining thoſe who refuſe 
to obey. Nothing like this can be conceived 
or ſuppoſed to ſubſiſt between nations. Each 
ſovereign ſtate pretends to be, and actually 
is, independent of all others, They ought 
all, according to M. WoLrius himſelf, to be 
conſidered as ſo many individuals who live to- 
gether in the ſtate of nature, and acknow- 
ledge no other laws but thoſe of nature, or 
of her author. Now nature eſtabliſhed a ge- 
neral ſociety among all men when ſhe laid 
them under an abſolute neceſſity of the ſuc- 
cours of thoſe in their own likeneſs, in order 
to live like men ; but ſhe has not expreſsly 
impoſed upon them the obligation of uniting 
in civil ſociety, properly ſo called; and if all 
followed the laws of this good mother, their 
being ſubje& to civil ſociety would be of 
no uſe ? *Tis true, men being far from vo- 
luntarily obſerving the rules of the Law of 
Nature, they have had recourſe to a politi- 
cal aſſociation, as the only proper remedy 

againſt 
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againſt the depravity of the multitude, as the 
only means of ſecuring the eſtates of the 
good, and of reſtraining the wicked : and the 
Law of Nature itſelf approves of this eſta- 
bliſhment. But it is eaſy to perceive, that a 
civil ſociety between nations is not ſo ne- 
ceſſary as between individuals. We cannot 
then ſay that nature equally recommends it, 
much leſs, that ſhe has preſcribed it. Indi- 
viduals are ſo made, and are capable of do- 
ing ſo little by themſelves, that they can 
ſcarcely ſubſiſt without the  ſuccours and laws 
of civil ſociety. That as ſoon as a conſi- 


derable number of them are united under 


the ſame government, they find themſelves 
able to ſupply moſt of their wants, and the 
ſuccours of -other political ſocieties is not ſo 
neceſſary to them as that of individuals is to 
an individual, Theſe ſocieties have ſtill, it 
is true, powerful motives for carrying on a 
communication and commerce with each 
other, and they are even obliged to it ; for 
no man can, without good reaſon, refuſe aſ- 


ſiſtance to another man. But the Law of 


Nature may ſuffice to regulate this com- 
meree, and this correſpondence. States con- 
duct themſelves in a different manner from 
individuals. It is not commonly the caprice 
or blind impetuoſity of a fingle perſon that 
forms the reſolutions, - and determines the 
ſteps of the public: they are carried on with 
more deliberation and eircumſpection: and, 
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on difficult or important occaſions, they ar- 
range * themſelves, and enter into rules, by 
means of treaties. Let us add; that inde- 
pendence is ever neceſſary to each ftate, in 
order that it may diſcharge what it owes 
to itſelf and to the citizens, and conduct it- 
ſelf in the moſt convenient manner. Once 
more, it is ſufficient that nations conform, to 
what is required of them by the natural and wh 
general ſociety, eſtabliſhed among all man- he 


kind. ſtro 
But ſays M. Werrtus, the rigour of this of 
Law of Nature cannot be always followed in eaſ\ 
the commerce and ſociety of nations; changes Safe 
muſt be made in it, which you can only de- inte 


duce from this idea of a kind of grand repub- nec 
lic of nations, whoſe laws, dictated by found that 
reaſon, and founded on neceſſity, will regu- they 


late thoſe changes to be made in the natural "Og 
and neceflary Law of Nations, as the civil juſti 
laws determine thoſe that ſhould be made in N 
a ſlate in relation to the natural laws of indi- 0 


viduals. I, do not perceive the neceſſity of tion: 
this conſequence, and I dare promiſe myſelf WM ſary 
to ſhew in this work, that all the modifications, idea 
reſtrictions, and, in a word, all the changes ple 
neceſſary to be introduced into the affairs of ther 
nations, according to the rigour of the Law to ſ. 
of Nature, from which is formed the volun- ing t 
tary Law of Nations: I dare promiſe myſelf, tary 
I fay, that all theſe changes are deduced from the. 
the natural liberty of nations, from the inte- and 


reſt 
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reſt of their common fafety, the nature 


.of their mutual correſpondence, their recipro- 


cal duties, and the diſtinctions of the inter- 
nal and external, their perfect and imperfect 
laws, by reafoning nearly as M. Woreius 
bas done, with reſpect to individuals, in his 
treatiſe on the Law of Nature. 

We ſee in this treatife, how the rules 
which in virtue of natural liberty ought to 
be admitted in the external law, do not de- 
ſtroy the obligation impoſed on each in point 
of conſcience, by the internal law. It is 
eaſy to apply this doQrine to nations, and to 
inform them, by diftinguiſhing carefully the 
internal from the external law, that is, the 
neceflary from the voluntary Law of Nations, 
that they are not permitted to do whatever 
they may be able to do with impunity, if it 
be not approved by the immutable laws of 
juſtice, and the voice of conſcience, 

Nations being equally obliged to = 
among them their exceptions and modifica- 
tions, produced by the rigour of the neceſ- 
ſary law, whether it be deduced from the 


W idea of a great republic, of which all peo- 


ple are ſuppoſed to be the members, or whe- 
ther dr awn from the ſources where I propoſe 
to ſearch for them; nothing hinders our call- 
ing the right which reſults from them the volun- 
tary Law of Nations, to diſtinguiſh it from 


the neceſſary and internal Law of Nations 


and of Conſcience, Names are pretty indif- 
| ferent 
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ferent in themſelves; what is really impor- 
tant is carefully to diſtinguiſh theſe two kinds 
of laws, in order that we may never con- 
found what is juſt and good in itſelf, with 
what is only tolerated by neceſſity. 

The Neceſſary and Voluntary Law of Na- 
tions, are then both eſtabliſhed by nature; 
but each in a different manner : the firſt as 
a ſacred law, which nations and ſovereigns 


ought to reſpect and follow in all their actions; ; 


the ſecond, as a rule which the welfare and 
common ſafety obliges them to admit in their 
tranſactions with each other. The neceſ- 
ſary law immediately proceeds from nature 


and that common mother of men recommends 


the obſervance of the voluntary Law of Na- 
tions, in conſideration of the ſtate in which 


nations are found with reſpect to each other, 


and for the advantage of their affairs. This 
double law founded on certain and inva- 
riable principles, is capable of demonſtra- 
tion, and will be the principal ſubje& of this 
work. 

There is another kind of the Law of Na- 
tions, which authors call arbitrary, becauſe 
it proceeds from the will or conſent of nations. 


States as well as individuals may acquire 


rights, and contract obligations by expreſs 
engagements, by paQts and treaties : there 
reſult from theſe a conventional Law of Na- 
tions, peculiar to the contracting powers. 
Nations may alſo bind themſelves by tacit 
conſent : upon this is founded whatever man- 

ners 


or- 
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ners have introduced among different people, 
and which form the cuſtoms of nations, or 
the Law of Nations founded on cuſtom. It 
is evident that this law can impoſe an obli- 
gation only on thoſe nations who have adopt - 
ed theſe cuſtoms by long uſe. It is a par- 
ticular law, in the ſame manner as the con- 
ventional law. Both derive all their force 
from the Law of Nature, which preſcribes 
to nations the obſervation of their engage- 
ments, whether expreſs or tacit. The ſame 
Law of Natyre ought tp regulate the con- 
duct of ſtates in relation ta the treaties they 
conelude, and to the cuſtoms they adopt. I 
am obliged to confine myſelf to the general 
rules and principles which the Law of Na- 
ture furniſh for the direQion of ſovereigns in 
this reſpect. The particulars of the different 
treaties, and the various cuſtoms of different 
people belong to hiſtory, and not to a ſyſte- 
matic treatiſe on the Law of Nations, 

Such a treatiſe opght principally to conſiſt, 
as we have already obſerved, in a judicious 
and rational application of the principles of 
the Law of Nature to the affairs and con- 
duct of nations and ſovereigns. The ſtudy 
of the Law of Nations ſuppoſes then a pre- 
vious knpwledge of the uniform Law of Na- 
ture. I ſuppoſe therefore, that my readers, 
to a certain degree at leaſt, are acquainted 
with this knowledge. However, as we do 
not love to go elſewhere in ſearch of proofs 


of what our author advances, I have taken 


care 
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care to eſtabliſh, in a few words, the moſt 


important of theſe principles of the Law of 
Nature, which I have applied to nations. 


But I have not always thought it neceſſary to 


demonſtrate them, by tracing them to their 


primary foundations, and have ſometimes 
contented myſelf with ſupporting them on 
common truths, acknowledged by every reader 
of integrity, without puſhing the analyſis 
further. It is ſufficient for me to perſuade, 
and for this purpoſe to advance nothing as a 
principle, that will not cafily be admitted by 
every ſenſible man. 

The Law of Nations is the law of ſove- 
reigns. It is principally for 'them, and for 
their miniſters, that it ought to be written. 
All men are indeed intereſted in it; and the 
ſtudy .of its maxims are, in a free country, 
proper for every citizen: but it would ſigni- 
fy little to inſtruct only private perſons, who 


are not called to the councils of nations, and 


who do not determine their ſteps. If the 


conductors of ſtates, if all thoſe who are em- 


ployed in public affairs, condeſcended to ap- 
ply ſeriouſly to the ſtudy of a ſcience which 
ought to be. their law and their compaſs, 
what fruits might we not expect from a good 
treatiſe on the Law of Nations? We every 
day perceive thoſe of a good body of laws in 
civil ſociety : the Law of Nations is as much 


above the civil law in its importance, as the 


proceedings 
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proceedings of nations and ſovereigns ſurpaſs 


in their conſequences thoſe of private per- 
ſons. | 

But fatal experience too plainly proves, how 
little thoſe who are at the head of affairs 
trouble - themſelves about what is right, where 
they hope to find their advantage. Content- 
ed with applying themſelves to politics, that 
are often falſe, ſince they are often unjuſt 
moſt of them believe they have done enough, 
when they have well ſtudied them, In the 
mean time we may ſay of ſtates, what has 


been long acknowledged in zegard to private 
| perſons ; that there is no better and ſafer po- 


licy than that which is. founded on virtue. 
CicERo, as great a maſter in the conduct of 
a ſtate as in eloquence and philoſophy, did 
not content himſelf with rejecting the vulgar 
maxim, that the republic could not be hap- 
pily governed without committing injuſtice ; 
he went ſo far as to. eſtabliſh the contrary 
as an invariable truth, and maintained, that 
no one could adminiſter the public affairs in 


a ſalutary manner, if he did not attach himſelf 


to the moſt exact juſtice (a). 
Providence, from time to time, gives the 
world kings and miniſters penetrated with 


this great truth. Let us not loſe the hope 


(a) Nihil eſt quod adhuc de Republica putem dium, & 
quo. poſſim longius progredi, niſi fit confirmatum, non modo 
falſum eſſe iſtud, fine injuria non poſſe, ſed hoc veriſſimum, 
fine ſumma juſtitia Rempublicam regi non poſſe. CicE x. 
Fragment. ex Lib. de Republica, f 


that 
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that the nd of theſe wife conduQors of 


we wait for it, let each of us labour in his 
ſphere, to bring on ſuch happy times. 

It is principally with a view of making 
thoſe reliſh this work, to whom it is of the 
moſt importance that they ſhould read and 
reliſh it, that I have ſometimes joined exam- 
ples to maxims; and I have been confirmed 
in my opinion, by the approbation of one of 
thoſe miniſters who are the enlightened friends 
of the human race, and who alone ought to 
enter into the councils of kings. But I have 
uſed this ornament with reſerve. Without 
ever endeavouring to make a vain parade of 
erudition, I have only been willing from time 
to time, to relax the mind of my reader, or 
to render the doctrine more ſenſible by an 
example; ſometimes to ſhew that the practice 
of nations is conformable to principle; and 
when I have found occaſion, I have endea- 
voured above all things, to inſpire a love of 
virtue, by ſhewing it amiable, worthy of our 
homage, in ſome truly great men, and even 
moſt ſolidly uſeful, by ſome ſtriking paſſages 
of hiſtory, I have taken the greateſt part of 
my examples from modern hiſtory, as moſt 
intereſting, and to avoid repeating thoſe which 
Ggorius, PorrEN DORT, and their. commen- 
tators have accumulated. | 

As to the reſt, both in theſe examples and 
in my reaſonings, I have ſtudied to offend 

nobody, 


1 
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nobody, propoſing to obſerve religiouſly the 
reſpe& that is due to nations and to ſovereign 
powers. But I have made it a ſtill more in- 
violable law to reſpect the truth and the in- 
tereſt of the human race. If the baſe flatter- 
ers of deſpotic power riſe up againſt my prin- 
ciples, I ſhall have on my fide the virtuous man, 
the friend of the laws, the man of probity, 
and the true citizen. | 

I ſhould have choſen to be filent, could 1 
not have followed in my writings the light of 
conſcience. But nothing has reſtrained my 
pen, and Iam incapable of proſtituting it to 
flattery. I was born in a country of which 
liberty is the ſoul, the treaſure, and the fun- 
damental law: I may alſo, from my birth, be 
the friend of all nations. Theſe happy circum- 
ſtances have encouraged me to attempt the 
rendering myſelf uſeful to mankind by this 
work, I am ſenſible of the weakneſs of my 
abilities, and my talents; I have ſeen that 
have undertaken a painful taſk ; but I ſhall be 
ſatisfied if readers worthy of eſteem ſhall diſ- 
cover in my labours, the honeſt man, and the 
citizen. 
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 PRELIMINARIES. _ 
1450 and general Principles of | the Law of Nations. 


N or ſtates are bodies politic, ſocieties of r. 
men united together to., procure their n lafety by aner 
and advantage by means of their union. * 
Such a ſociety has its affairs and intereſts, it deliberates * — 
and takes reſolutions in common, and thus becomes a perſoa. 
moral perſon, having an underſtanding and a will peculiar N 


to itſelf, and is ſuſceptible of obligations and laws. 


* 
. | AT 1 N To 
yu . 
„ 


» 
r —*· So AS nr 


— 
2 S — 
— * * 


IDEA AND GENERAL PRINCIPLES 


2 
Io eſtabliſh on a ſolid foundation the obligations and of 1 
| -Jaws of nations, is the deſign. 'of this work. The law of and 
nations is the ſcience of the law ſubſiſting between natiqns or fret 
flates, and of the obligations that flow from it. dbſe 
85. In this treatiſe it will appear, in what manner ſtates, ture 
— 8 as ſuch, ought to regulate all their actions. We ſhall ex- duty 
_ amine the obligations of a people, both with regard to V 
| themſelves and to others, and by that means diſcover the of n 


laws reſulting from thoſe obligations. For the, law being 
nothing more than the power of doing whatever is mo- 

rally poſſible, that is, whatever is of advantage, and con- 

ſiſtent with duty ; it is evident that the law is derived from 

duty, or from paſſive obligation; the obligation we are 

under to act in ſuch a manner. It is therefore neceſ- 

ſary that a nation ſhould inform itſelf of its obligations, as the 

not only to avoid the violation of its duty ; but alſo to be cepted 

able to know with certainty its own rights, or what it 5 dividu: 
lawfully require from others. | * ferent 

& 4 Nations being compoſed of men naturally free adi in- many 
Io what hou dependent, and who, before the eſtabliſhment of civil ſo- ture tl 


ons br ſtates 
gare td be xg cieties, lived together in the ſtate. of nature, nations, for the 
- or ſovereign ſtates, are to be conſidered as ſo many free product 
perſons, living together in the ſtate of nature. jects 4 


It is evident from the law of nature, that all men being juſt wit 
naturally free and independent, they cannot loſe theſe ſubject 
bleflings without their own conſent. Citizens cannot en- many &; 


joy them fully and abſolutely in any ſtate; "becauſe they mine be 
| have ſurrendered a part of theſe privileges to the ſovereign. man. 
But the body of the nation, the Rate, remains abſo- the appl 
lutely free and independent with reſpect to all men, the art 
or to foreign n ne it does not ers a ſubmit right re⸗ 
| to them. ſcience. 
2 $ 3 Men being ſubject to the laws of nature, we their We c: 
— ſob- union in civil ſociety, not being ſufficient to free them in the 3 
from the obligation of obſerving theſe laws, ſince by It is 1% 


this union they do not ceaſe to be men ; the entire nation, 
whoſe common 
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of the citizens, remains fubjeR to the laws of nature: 
and is dbliged to refpe&t them in all its proceedings. And 
ſince the law ariſes from the obligation, as we have juſt 
dbſeryed (& 3.) the nation has alſo the ſame laws that na- 
ture box? rated i ee A their 
duty. 

We uk Hen apply to riatlons the nils ef we b IR 
of nature, in order to diſcover what are theit obli- > cations origi 
gations, and what are their” laws 3" conſequently the aw . ene 
nations is originally no more than the law of nature applied 
to nations. But as the application of a rule cannot be 
juſt and reaſonable, if it be not made in 4 manner 
ſuitable to the ſubject; we are not to believe that the 
law of nations is preciſely, and in every cafe, the ſame 
as the law of nature, the ſubjects of them only ex- 
cepted, ſo that we need only ſubſtitute nations for in- 
dividuals. A ftate or civil ſociety is a ſubject very dif- 
ferent from an individual of the human race: Whenct, in 
many caſes, there follow, in virtue of the laws bf na- 
ture themſelves,” very different obligations and rights ; 
for the fame general rule applied to two fubjects, cannot 
produce exactly the fame detiſions, when the” ſubs. 
jets are differet ; ſince b particalar tulk that is very 
juſt with teſpect to one ſubjeck, Is not applicable to another 
ſubjeck of 4 very different nature. There are then 
many caſeb in which the lab of nature does not deter- 
mine between ſtate and ſtate, as it would between man and 
man. We muſt therefort 'knidw how to accommodate 
the application of lt to * different ſubjects; and it is 
the art of applying it with à juſtneſs founded on 
right reaſon, that renders che * of nations a "diſtin 


ſcience. U 977 * Fort oi 


We call that the nerefſary law — that conſiſts .f 5 . 
niudon 

in the application of the law of nature to nations. the cecefſary 

lt is neceſſary, becauſe nations are abſolutely obliged '* 57 549% 

to obſerve it. This law contains the precepts, pre- 

ſcribed by the law of nature to ſtates, to Whom that 


B 2 8 law 
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law is not leſs obligatory, than to individuals; becauſe | 
ſtates are compoſed of men, their reſolutions are taken 
by men, and the law of nature is obligatory. to all 
men, under whatever relation they act. This is the aw 
which Grotius, and thoſe who follow him, call the inter- 
nal law of nations, on account of its being obligatory to 
nations in point of conſcience. Several term it the natu- 
ral law of nations. | 
$8. Since then the neceſſary law of mation conſiſts in the 
It iv immutable. application of the law of nature to ſtates, and is im- 
mutable, as being founded on the nature of things, and 
in particular on the nature of man; it follows, that ihe 
- neceſſary law of nations is immutable, _ | . | 
Fo. Wbence, as this law is immutable, and the 5 
Nations can aci- that ariſe from it neceſſary and indiſpenſible; nations can 


ther change it, 


ach — wich neither make any changes in it by their conventions, diſ- 
that flow from it. penſe with it themſelves, nor rip with 2 to 
each other. 4 
This is the ocinciple by which we may diſtinguiſh law- 
ful conventions or treaties, from thoſe. that are not law- 
ful; and innocent, and rational cuſtoms, from thoſe that 
are unjuſt and cenſurable.. 
There are things. juſt. and permitted by the ne- 
ceſſary law of nations, which ſtates may agree to eſtabliſh 
between each other, and which they may conſecrate and 
ſtrengthen by manners and cuſtoms, There are alſo 
thoſe that are indifferent,, which different. ſtates may 
agree to eſtabliſh at pleaſure by treaties, or introduce 
ſuch cuſtom, or ſuch practice as they ſhall think pro- 
per. But all the treaties and all the cuſtoms contra!) 
to what the neceſſary law of Nations preſcribes, or that 
are ſuch as it forbids, are unlawful. We ſhall here- 
after find that they are not always ſuch as are. agreeable to 
the internal law of nature or of conſcience, and that for 
reaſons which ſhall be given in their proper place, 
theſe conventions, or theſe treaties, are only valid bj 


the external law. Nations being free and independent WF in order 
thoug| 
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though the actions of one of them are illegal and are con- 
demned by the laws of conſcience, the others are obliged 
to bear with them, when thoſe actions do not injure their 
perfect rights, The liberty of one nation will not remain 
entire, if the others arrogate to themſelves an inſpection 
into the rules of its conduct. For this muſt be contrary 
to the law of nature which ape Ip free and 
independent of others, ol 

Man is ſo formed by nature, chat he cinnor fuſer by 


and ſupport of creatures like himſelf, to preſerve and per.. nature. 


fect his own being, and to enjoy the life of a rational anj- 
mal, This is ſufficiently" proved by experience. We 
have inſtances of men nouriſhed among the bears, who 


, 
i 
{ 
ime, and be weekly hands in need of the ae Z eg | 
N 


had neither a language, nor the uſe of reaſon, and like the 


beaſts, had only the ſenſual powers. We ſee moreover 
that nature has refuſed men the natural ſtrength and arms 
with which ſhe has furniſhed other animals, giving them 
inſtead of theſe advantages, thoſe of reaſon and ſpeech, or 
at leaſt the power of acquiring them by a commerce with 
their fellow beings. Speech enables them to converſe; with 
each other, and enables them to extend, and raiſe to per- 
fection, their reaſon and knowledge; and being thus ren- 


ne- 
-bliſh dered intelligent, they find a thouſand methods of preſerv- 
, and ing themſelves, and ſupplying their wants. Every one 
alſo alſo becomes ſenſible that 'he can neither live happily, nor | j 
may improve himſelf without the aſſiſtance and converſation of l 
duce others. Since then nature has thus formed mankind, it is 
pro- 'a manifeſt proof that ſhe deſigned they ſhould converſe * 
ntrar] with one another, and you to each their mutual aid and 
that aſſiſtance. | 
here- From hence is deduced that natural ſociety eſtabliſhed 
ible to among men. The general law of ſociety is, that each 
at fol ſhould do for others whatever their neceſſities require, and 
place, they are capable of doing, without neglecting what they 
lid by owe to themſelves : a law which all men ought to obſerve 
ndent, in order to live agreeably to their nature, and in confor- 


mity 
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mity to the views of their common Creator: a law that 


Wi 
our own ſafety, our happineſs, our moſt precious advan- be 
tages ought to render ſacred to every one of us, Such is th; 
the general obligation that binds us to the obſervance of tal 
our duty: let us fulfil it with care, if we would wiſely en- on 


deavour to promote our higheſt happineſs. . 

It js eaſy to conceive the felicity the world would enjoy, 
were all men willing to obſerve the rule that has been juſt 
laid down, On the contrary, if every man would think 
ſolely and immediately for himſelf, and would do nothing 
for others, all mankind would be very unhappy. Let » 
then endeavour to promote the happineſs of all ; thus all 
will endeavour to promote ours, and we ſhall eſtabliſh our 
feljcity on the moſt ſolid foundations. 

The univerſal ſociety of the human race being an inſti- 
tution of nature, that is, a neceſlary conſequence of the 
nature of man; all men, in whatſoever ſtation they are 
placed, are obliged to cultivate and diſcharge its duties. 
They cannot diſpenſe with it by any convention, or private 
aſſociation. When they unite in civil ſociety in order to 
form a ſeparate ſtate, or nation, they may juſtly enter 
into particular engagements towards thoſe-with whom they 
aſſociate themſelves ; but they are ſtill under the obligation 
of performing their duty to the reſt of the human ſpecies. 
All the difference conſiſts in this, that haying agreed to 
act in common, and having referred their rights, and ſub- 
mitted their will, to the body of the ſociety, in every 
thing that concerns their common welfare z from thence 
forward that body, that ſtate, and its conductors, are to 
fulfil the duties of humanity towards ftrangers, in every 
thing that no longer depends on the liberty of private per- 
ſons, and the ſtate is particularly to obſerve them with the 
other ſtates. We have already ſeen (F. 5) that men, 
united in ſociety, remain ſubject to the obligations impoſed 
upon them by human nature: that ſociety, conſidered as a 
moral perſon, from its having an underſtanding, . volition, 
and ſtrength peculiar to itſelf, is therefore obliged to live 

Tien with 
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with other ſocieties, or ſtates, as a man was obliged, 
before theſe eſtabliſhments, to live with other men, 
that is, according to the laws of the natural ſociety eſ- 
tabliſhed among the human race ; obſerving the excepti- 
ons that may ariſe from the difference of the ſubjects. 

As to the end of the natural ſociety eſtabliſhed be- 62 3 
tween all mankind, is their lending their mutual aſſiſt- of this ſociety of 
ance towards their own perfection and that of the ſtate ; _—_ 
and as the nations conſidered as ſo many free perſons 
who live together in a ſtate of nature, are obliged to cul- 
tivate between each other this intercourſe of humanity ; 
the end of the great ſociety eſtabliſhed by nature be- 
tween all nations is alſo a mutual aſſiſtance for the im- 
provement of themſelves and their ſtate, 

The firſt general law, which the very end of the, 5. LIP 
ſociety of nations, diſcovers, is that each nation ought — it ig= 
to contribute all in its power to the happineſs and per- Pcs. 
fection of others. 

But the duties towards — * having inconteſtably 5. 14. 

the advantage over our duty with reſpect to others, TI 
nation ought in the firſt place, preferably to all other con- vation. 
ſiderations, to do whatever it can to promote its own hap- 
pineſs and perfection. (I ſay whatever it can, not only in 
a phyſical, but in a moral ſenſe, that is, what it can do 
lawiully, and conſiſtently with juſtice and integrity.) 
When therefore it cannot contribute to the welfare of 
another without doing an eſſential injury to itſelf, the ob- 
ligation ceaſes on this particular occation, and the nation 
is conſidered as under an impoſſibility of performing that 
office, 

Nations being free and independent of each other, in 5 18. 
the ſame manner as men are naturally free and independ- 83 
ent, the ſecond general law of their ſociety is, that each * = 
nation ought to be left in the peaceable enjoyment of that nations. — 
liberty it has derived from nature. The natural fo iety of 
nations cannot ſubſiſt, if the rights each has received from 
nature, are not reſpected. None would willingly renounce 


its 
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Q. 16. 
The effect of 
this liberty. 


$ 17. 
Diſtinctions be- 
tween the obli- 


internal and 
external, per- 
fect and imper- 
fect. 
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its liberty, it would-rather break off all Commerce wah” 


thoſe that ſhould attempt to violate it. 
From this liberty and independence it follows, that 


every nation is to judge of what its conſcience demands, of 
what it can or cannot do, of what is proper, or improper 


to be done; and conſequently to examine and determine 
whether it can perform any office for another, with 
being wanting in what it owes to itſelf. In all caſes then, 
where a nation has the liberty of judging what its duty re- 
quires, another cannot oblige it to act in ſuch or ſuch a 
manner. For the attempting this would be doing an in- 
jury to the liberty of nations. A right to offer conſtraint 
to a free perſon, can only be inveſted in us in ſuch caſes 
where that perſon is bound to perform ſome particular 
thing for us, or from a particular reaſon that does not de- 
pend on his judgment; or, in a word, where we have 2 
complete authority over him. 

In order perfectly to underſtand this, it is neceſlary to 
obſerve, that the obligation, and the right correſpondent 


gations and laws to it, or flowing from it, is diſtinguiſhed into external and 


internal. The obligation is internal, as it binds the con- 
ſcience, and as it comprehends the rules of our duty: it is 
external, as it is conſidered relatively to other men, and as 
it produces ſome right between them. The internal obli- 
gation is always the ſame in nature, though it varies in 
degree: but the external obligation is divided into Perfect 
and imperfect, and the right that reſults from it is alſo per- 
fea and imperfect. The perfect right is that to which is 
joined the right of conſtraining thoſe who refuſe to fulfil 
the obligation reſulting from it; and the imperfeft right 
is that unaccompanied by this right of conſtraint. The 
perfect obligation is that which produces the right of con- 
ſtraint; the imperfet? gives another only a right to de- 
mand, 


It may now be comprehended without difficulty, why 


the right is always imperfect, when the obligation which 


anſwers to it, depends on the judgment of another, For 


in 
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in this caſe, was there a right of it would tia 
longer depend on the other to reſolve What ought to be 
done in order to obey the laws of conſcience, Our obli- 
gation is always imperfect in relation to another, hen 
the deciſion of what we have to do is reſerved to ourſelves, 
and this deciſion is reſerved to us on e e 
we have a right to be free. 

rr epdcheoirdateont che $. 18. - 
ligations are the ſame, as equally proceeding from nature, nations. 
nations compoſed of men conſidered as ſo many free per- 
ſons, living together in the ſtate of nature, are naturally 
equal, and receive from nature the ſame obligations and 
rights. Power or weakneſs does not in this reſpect pro- 
duce any difference. A dwarf is as much a man as a 
giant ; a ſmall republic is as — fam on.che 
moſt powerful kingdom. 


From a neceſſary conſequence of his. oquality, hes . 19. 
permitted to one nation is permitted to all ; and what is not d of this 


permitted to one is not permitted to any other. 

A nation has then a right to perform what actions itthinks . _ 
fit, both when they do not concern the proper and perfect rity over ics own 
rights of any other, and when it is bound to it only by an e go nor in- 
internal, without any perfect external obligation, and 3 
der no external perfect obligation. If it makes an il uſe of 
its liberty, it offends; but others ought to ſuffer it to do 
lo, having no right to command it to do otherwiſe. 

Nations being free, independent and equal, and baving $. 21. 


a right to judge according to the dictates of conſcience, of 2 — 


what is to be done in order to fulfil its duties ; the effect of law of oativas, 


all this is, the producing, at leaſt externally, and among 
men, a perfect equality of rights between nations, in the 
adminiſtration of their affairs, and the purſuit of their pre- 


tenſions, without regard to the intrinſic juſtice ef their 


conduct, of which others have no right to form a defini- 
tive judgment ; ſo that what is permitted in one, is alſo 
permitted in the other, and they ought to be conſidered in 
human ſociety as having an equal right. 

| Every 


The equality'of 
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Every one, in fact, pretends to have juſtice on his fide. 


in the differences that may ariſe, and neither one nor the 
other ought to intereſt itſelf in forming a judgment of the 
diſputes of other nations. The nation that has acted. 
wrong, has offended againſt its conſcience ; but as it may 


do whatever it has a right to perform, it cannot be accuſed 
of violating the laws of ſociety. | 

It is therefore neceſſary, on many occaſions, that na- 
tions ſhould ſuffer certain things to be done, that are very 
unjuſt and blameable in their own nature, becauſe they 
cannot oppoſe it by open force, without violating the liberty 
of ſome particular ſtate, and deſtroying the foundation of 
natural ſociety. And fince they are obliged' to cultivate 
that ſociety, it is rightly preſumed, that all nations havg 
conſented to the principle we have juſt eſtabliſhed. The 
rules that flow from this principle, form what Mr. Worrr 
calls the voluntary law of nations ; and nothing prevents 
our uſing the ſame term, though we have imagined that we 
ought to deviate from that great man in our manner of eſta» 
bliſhing the foundation of thoſe laws, 

The laws of natural ſociety are of ſuch importance to 


The 5 nat the ſafety of all ſtates, that if they accuſtom themſelves to 
ons againſt the 


- Fraftors of the trample them under their feet, no people can flatter them- 
law of nations. ſelves with the hopes of ſelf-preſervation, and of enjoying 


tranquillity at home, whatever wiſe, juſt and moderate 
meaſures they may purſue. No all men and all ſtates have 
2 perfect right to thoſe things that are neceſſary for their 


preſervation 3 ſince this right is equiyalent to an indiſpen- 


ſible obligation. All nations have then a right to repel by 


force, what openly violates the laws of the ſociety which 


nature has eſtabliihed among them, or that directly attacks 


the welfare and ſafety of that ſociety, 


But care muſt be taken not to extend this law to the pre- 


F. 23. 
— rule of this judice of the liberty of nations. All are free and indepen- 


dent, but obliged to preſerve the laws of ſociety which 
nature has eſtabliſhed among them, and ſo far obliged, 
that others have a right to repreſs that which violates theſe 

laws 3 


SS 4 6 a= ue 


5832 


ko 4. _ a AE EY. IE. Soc s 


- OF THE LA Or NATIONS: - 


laws; eee therefore any authority over the 
conduct of any one, farther. than the. intereſt. of the na- 
tural ſociety is concerned. The general and common law 
of nations, with reſpect to the conduct of all ſovereign 
ſtates, ought to be meaſured mmm 
that ſubſiſts between them, 

The ſeveral engagements into which nations may enter, . 


produce a new kind of the law of nations called conventional al law 
or of treaties, As it is evident that a treaty binds only the 7 the "av of 


contracting parties; the conventional law of nations, is not 
an univerſal, but a particular law. All that can be done on 
this ſubject in a treatiſe on the law of nations, is therefore 
to give the general rules that oyght to be obſerved by na- 
tions in relation to their treaties. The particulars of the 
different agreements, relate to what paſſes between certain 
nations; but the law and the obligations reſulting from it, 
is matter of fact, and belongs to hiſtory. 

Certain maxims, and. cuſtoms conſecrated by long uſe, 


11 


9.24. 
The conventiony, 


of ndtions, 


F. 25. 


and obſerved by nations between each. other as a kind of The caſtomery 


law, form the cu/flomary law of nations, or the cuftem of 
nations. © This law js founded on a tacit conſent, or if you 
will, on a tacit conyention of the-nations that obſerve it 
with reſpect to each other. Whence it appears that it is 
only binding to thoſe nations that have adopted it, and that 
it is not univerſal, any more than conventional laws. It 
muſt be here alſo obſerved of this cuſſomary law, that the 


particulars relating to it, do not belong to a ſyſtematic trea- 


tiſe on the law of nations, but that we ought to confine 


ourſelves to the giving a general theory of it; that is, to 


the rules which here ougat to be obſerved, as well with re- 
ſpe& to its effects, as in telation to the matter itſelf ; and 
in this laſt reſpect, theſe rules will ſerve to diſtinguiſh, the 


| lawful and innocent cuſtoms, from thoſe that are unjuſt and 


illegal, 
When a cuſtom js generally eſtabliſhed, either between 


law of nations. 
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all the polite nations in the world, or only between thoſe, af din 
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of a certain continent, as of Europe, for example j' or 
theſe who have a more frequent correſpondence ; if that 
_ cuſtom is in its own nature indifferent, and much more, if 
it be a wiſe and uſeful one, it ought to be obligatory to all 
thoſe nations who are conſidered as having giyen their con- 
ſent to it. And they are bound tp obſerve it with reſpect to 
each other, while they have not expreſsly declared, that 
they will not adhere to it. But if that cuſtom contains any 
thing unjuſt or illegal, it is of no force; and every nation 
is under an obligation to abandon it, nothing being able to 
oblige or permit a natiqn to violate a natural law, 

Theſe three kinds of the law of nations, voluntary, con- 
ventional, and cuſtomary, together compoſe the poſitive law 
of nations. For they all proceed from the volition of na- 
tions; the voluntary law, irom their preſumed conſent ; the 
conventional law, from an expreſs conſent; and the cu/fom- 
ary law, from a tacit conſent : and as there can be no other 
manner of deducing any law from the will of nations, 
there are only theſe three kinds of the poſitive law of na- 
tions. 

We have carefully diſtinguiſhed from them the dial or 
' neceſſary law of nations; without, however, treating of them 
ſeparately. But after having eſtabliſhed, with reſpect to 
each, what the law neceſſarily preſcribes ; weſhall at length 
add, how and in what manner the deciſions of the volun- 
tary law ought to be modified, or which is the ſame thing 
in other terms, we ſhall explain, how, in virtue of the 
liberty of nations, and the rules of natural ſociety, the ex- 

ternal law that ought to be obſerved among them, 
differs in certain inſtances from the maxims of the in- 
ternal law, which is always obligatory with reſpe& to con- 
ſcience, As to the laws introduced by treaties, or by 
cuſtom, there is no room to fear, that any one will con- 
found them with the natural law of nations. They form 
that ſpecies of the law of nations, which authors have diſ- 
tinguiſhed by the name of arbitrary. 
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To give at preſent a general direction, in relation to the & 28. 


A general mar- 
diſtinction between neceſſary and voluntary laws, we ſhall im with regard 
obſerve, that the neceſſary law being always obligatory with gdf nd 
reſpect to conſcience, a nation ought never to loſe ſight of roluatary law. 
it, when it deliberates on the part it is to take, in order to 
fulfil its duty; but when it is requiſite to examine, what 
it may require from other ſtates, it ought. to conſult the 
voluntary law, the maxims of which are conſecrated to the 


ſafety and advantage of univerſal ſociety. 
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5 O 0 1 
Of Nations conſidered i in e 


I 
of Nations or ſovereign States. 


NATION "a frets. as dos ten ion ths $. 1. 
beginning of this work, a body politic, or a ſo- Of the flate of 
ciety of men united together to promote their mutual ſaſo>. - 
ty and advantage by means of their union. 
From the very deſign that induces a number of men to 
form a ſociety that has its common intereſts, and ought to 
act in concert, it is neceſſary that there ſhould be eftabliſh= 
| ed 


16 OF NATIONS Book I. Ch. I. 
ed a public authority, to order and direct what ought to be 

done by each in relation to the end of the aſſociation. 
This political authority is the ſovereignty, and be, or they 

who are inveſted with it are the ſovereign. 

$. 1. It is evident from the very act of the civil or political 
1 aſſociation, that each citizen ſubjects himſelf to the autho- 
— the rity of the entire body, in every thing that relates to the 
common welfare. The authority of all over each member, 


therefore eſſentially belongs to the body politic, or to the 


ſtates ; but the exerciſe of that authority may be placed in 


different hands according as the ſociety ſhall ordain. 
. If the body of the nation keeps in its own hands the 

— empire, or the right of command, it is a popular govern- 

ment. ment, a democracy; if it refers it to a certain number of 
Citizens,” to a ſenate, it eſtabliſhes a republic, an ari/tocra- 
*cy3 in ſhort, if it confides the government to eis per- 
ſon, the ſtate becomes a monarchy. 

Theſe three kinds of government may be W 
combined and modified. We ſhall not here enter into 
the particulars ; ; this fubje&t belonging to the public uni- 
verſal law: it is ſufficient, in this work, to eſtabliſh the 
general principles neceſſary for the deciſion of thoſe diſ- 
putes that may ariſe between nations. 

ET” Every nation that governs itſelf, - under what form ſoe- 
| — 5 © yer, without any dependence on a foreign power, is a 

ſovereign ſtate. Its rights are naturally the ſame as thoſe 

of any other ſtate, Such are moral perſons who live 

together in a natural ſociety, under the law of -nations. 

To give a nation a right to make an immediate figure in 

this grand ſociety, it is ſufficient if jt be really ſovereign 
and independent; that is, it muſt governs itſelf yi its own 
authority and laws. 

i We ought therefore to tal in the number of fove- 
— — _ reigns, thoſe ſtates that have bound themſelves to another 
liance, more powerful, by an unequal alliance, in which, as Ariſ- 

| totle ſays, to the more powerful is given more honour, 
and to the weaker, more aſſiſtance. 


cl The 


Br G. J. OR SOVEREIGN STAT Es. | - 17 


The conditions of theſe unequal alliances may be in- 
finitely varied. But whatever they are, provided the in- 
ferior ally reſerves to itſelf the ſovereignty, or the right 
of governing its own body, it ought to be conſidered as 
an independent ſtate, that keeps up correſpondence with 
others under the authority of the law of nations. WE 

Conſequently a weak ſtate that, in order to provide for . 6. 
its ſafety, places itſelf under the protection of a more — mag * 
powerful one, and from gratitude, enters into engage- 
ments to perform ſeveral offices equivalent to that protec- 
tion, without in the leaſt ſtripping itſelf of the right of 
government and ſovereignty; that ſtate, I ſay, does not 
ceaſe, on this account, to be placed among the ſovereigns 
who acknowledge no other law, than that of nations. 

There is no more difficulty with reſpect to tributary $. 7. 
ſtates: for though tribute paid to a foreign power, in 1 
ſome degree diminiſhes the dignity of theſe ſtates, from 
its being a confeſſion of their weakneſs ; yet it ſuffers their 
ſovereignty to ſubſiſt entire. The cuſtom of paying tri- 
bute was formerly very common ; the weakeſt purcha- 
ſing by that means, of him who was more powerful, a 
freedom from vexations; or ſecuring at this expence, his 
protection, without ceaſing to be ſovereigns. 

The Germanic nations have introduced another cuſtom, $.8. 
that of requiring homage from a ſtate either yan- Of — 
quiſhed, or too weak to make reſiſtance. Sometimes a © 
prince has even given ſovereignties in fief, and ſovereigns 
have voluntarily rendered themſelves feudatories to others. 

When the homage leaves independency. and ſovereign 
authority in the adminiſtration of the ſtate, and only 
means certain duties to the lord of the fief, or even'a 
mere honorary acknowledgment, it does not prevent the 
ſtate or the feudatory prince, being ſtrictly ſovereign. The 
King of Naples pays homage for his kingdom to the Pope ; 
and yet is nevertheleſs reckoned among the principal 


ſovereigns of Europe. 
Two 


. 
Of two Dares 
ſabjett to the 
ſame prince. 


F. 10. 
Of a Hace form- 
ing 5. cderal 


republic. 


F. 11. 
Of 2 ſtate that 
has paſſed under 
the domrainion of 
another prince. 
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T wo ſovereigu ſtates may alſo be ſubject to the ſame 
prince, without any dependence on each other, and each 
may retain all its national rights free and ſovereign ; the 
King of Pruſſia is ſovereign prince of Neufchatel in 
Switzerland, without that principality being in any man- 
ner united to his other dominions ; ſo that the Neufchate- 
lians, in virtue of their franchiſes, may ſerve a foreign 
power at war with the King of Pruſſia, provided that the 
war be not on account of that principality. 

In ſhort, ſeveral ſovercign and independent ſtates may 
unite themſelves together by a perpetual confederacy, 
without each in particular ceaſing to be a perfect ſtate. 
They will form together a federal republic : the delibera- 
tions in common will offer no violence to the fovereignty 
of each member, though they may, in certain reſpects, 
put ſome con ſtraint on the exerciſe of it, in virtue of vo- 
luntary engagements. A perſon does not ceaſe to be free 
and independent, when he is obliged to fulfil the engage- 
ments into which he has very willingly entered. 

Such were formerly the cities of Greece ; ſuch are at 
preſent the Seven United Provinces of the Netherlands, 
and ſuch the members of the Helvetic body. 

But a people, that has paſſed under the dominion of 
another, can no longer form a ſtate, and in a direct man- 
ner make uſe of the law of nations. Such were the peo- 
ple and kingdoms which the Romans rendered ſubje& to 


their empire; the moſt, even of thoſe whom they ho- 


noured with the name of friends and allies, no longer 
formed ſtates, Within themſelves they were governed by 
their own laws and magiſtrates ; but without, they were 
in every thing obliged to follow the orders of Rome ; they 
dared not of themſelves make either war or an alliance, and 


could not treat with nations. 


& 12. 
The ſubje&s of 
this treatiſe. 


The law of nations is the law of ſovereigns : ſtates free 
and independent are moral perſons, and their laws and 
obligations we are to eſtabliſh in this treatiſe. 
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General Principles of the Duties of a Nation toward: itſelf. 


J the rights of a nation ſpring from its obligations, it is , ,,F'3: 
principally from thoſe that relate to itſelf. Its duties — 


towards others, alſo depend very much on thoſe to- 
wards itſelf, by which a nation ought to regulate and mea- 
ſure its conduct, As we are then to treat of the obliga- 
tions and rights of nations, order demands that we ſhould 


begin with eſtabliſhing what each owes to its own wel- 


fare, 

The general and fundamental rule of the duties towards 
ourſelves is, that every moral being ought to live in a man- 
ner conformable to nature, nature conventeuter vivere. A 
nation is a being determined by its eſſential properties, 
that has its own nature, and can act in confor- 
mity to it. There are then the actions of a nation as ſuch, 
wherein it is concerned in its national character, and which 
are either ſuitable or oppoſite to what conſtitutes a nation ; 
ſo that it is not a matter of indifference whether it performs 
ſome of theſe actions, and omits others. In this reſpect 
the Law of Nature preſcribes its duties. We ſhall ſee in 
this firſt book, what conduct a nation ought to obſerve, in 
order that it may not be wanting to itſelf, But we ſhall firſt 
ſketch out a general idea of this ſubject. 

He who no longer exiſts, can have no duties to perform : 


14 
a moral being is charged with obligations to himſelf with 12 — 
view to his perfection and happineſs: for to preſerve and to tion of a Natha. 


perfect his own nature is the ſum of all his 2 to him- 
ſelf. 


The Preſervation of a nation conſiſts i in the duration of 
the political aſſociation of which it is formed. If a period 
C 2 is 
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is put to this aſſociation, the nation or ſtate no longer ſub- 
ſiſts, though the individuals that compoſed it, ſtill exiſt. 
The Perfection of a nation is found in what renders it 
capable of obtaining the end of civil ſociety: and a nation 
is in a perfect ſtate, when nothing neceſſary is wanting to 
arrive at that end. We know that the perfection of a 
thing in general conſiſts, in a perfect concord of all that 
conſtitutes the thing what it is, tending to the ſame end. 
A nation being a multitude of men united together in civil 
ſociety, if in that multitude all conſpire to obtain the end 
propoſed in forming a civil ſociety, the nation is perfect ; 
and it is more or leſs ſo, according as it approaches more 
or leſs to that perfect agreement. In the ſame manner its 
external ſtate will be more or leſs perfect, according as it 
_ concurs with the intrinſic perfection of the nation. 
8. 18. The End of civil ſociety is procuring for the citizens 
Wbat is the end 4 1e IE. . i 
of Civil Society. Whatever their neceſſities require, the conveniencies and 
accommodations of life, and, in general, whatever conſti- 
tutes happineſs ; with the peaceful poſſeſſion of property, a 
method of obtaining juſtice with ſecurity ; and, in ſhort, 
a mutual defence againſt all violence from without. 
It is now eaſy to form a juſt idea of the perfection of a 


theſe ends. 


er *. . uu In the act of aſſociation, in virtue of which a multitude 
Aer an obligation of men form together a ſtate or nation, each individual has 


mon welfare; and all have entered into engagements with 
each individual to facilitate for him the means of ſupply- 
ing his neceſſities, and to protect and defend him. It is 
0h manifeſt that theſe reciprocal engagements can no other- 
ö | wiſe be fulfilled than by maintaining the political aſſocia- 
—Y tion. - The entire nation is then obliged to maintain that 
aſſociation : and as in its duration the preſervation of the 
f nation conſiſts, it follows from thence that every 
nation 


ſtate or nation, for every thing muſt conſpire to promote 


topreſerve itlelf, bh l 
A entered into engagements with all, to procure the com- 
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nation is obliged to perform the duty of ſelf- preſerva- 


tion. ” 
This obligation, ſo natural to the creatures of God, 
is not derived to nations immediately from Nature, but 
from the agreement by which civil ſociety is formed : it is 
therefore not abſolute, but conditional ; that is, it ſup- 
poſes an human act, a part or agreement of ſociety : and 
as the parts may be diſſolved by common conſent of the 
parties, if the individuals that compoſe a nation unani- 
mouſly conſent to break the knot that binds them, they 
may be permitted to do it, and thus to deſtroy the ſtate or 
nation; but they doubtleſs cannot innocently do it, if 
they take this ſtep without juſt and weighty reaſons ; for 
civil ſocieties are approved by the Law of Nature, which 
recommends them to man, as the true means of ſupplying 
all their wants, and of advancing effectually towards their 
proper perfection. Moreover civil ſociety is ſo uſeful, fo 
neceſſary even to all citizens, that it may well be confi- 
dered as morally impoſſible for them to conſent unani- 
mouſly to break it without neceſſity. But what citizens 
may, or ought to do, what the majority of them may re- 
ſolve in certain caſes of neceſſity, or in preſſing exi- 
gencies ; are queſtions that will be treated of elſewhere : 
they cannot be ſolidly determined without ſome principles, 
which we have not yet eſtabliſhed. It is ſufficient for 
the preſent that we haye in general proved, that while the 
political ſociety ſubſiſts, the whole nation is obliged to 
endeavour to preſerve it. 

If a nation is obliged to preſerve itſelf, it is not leſs ob- 
liged carefully to preſerve all its members. The nation 


owes this to itſelf ; ſince the loſs. of even one of its 1 Nienberge 


members weakens it, and is injurious to its own pre- 
ſervation, It owes this alſo to the members in particular 
in conſequence of the very act of aſſociation; for thoſe 
who compoſe a nation are united for their defence and 

common 
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common advantage; and none can juſtly be deprived of 
this union, and of the advantages which flow from it, 
while he on his ſide fulfils the conditions. 
The body of a nation cannot then abandon a province, 
a town, or even a particular perſon who has done his 
part, unleſs obliged to it from neceſſity, or unleſs it is 
made neceſſary by the ſtrongeſt reaſons founded on the pub- 
lic ſafety. 
$. 18. Since then a nation is obliged to preſerve itſelf, it 
A Nation has a . r G 8 , 
right to every has a right to every thing neceſſary for its preſervation, 
—— For the Law of Nature gives us a right to every thing, 
tion. without which we could not fulfil our obligation; other- 
wiſe it would oblige us to do impoſlihilities ; or rather 
would contradict itſelf in preſcribing a duty, and prohibit- 
ing at the ſame time the only means of fulfilling it. Tt 
will doubtleſs be here underſtood, that theſe means ought 
not to be unjuſt in themſelves, and abſolutely forbidden by _ 
the Law of Nature. As it is impoſſible that it ſhould ever 
permit the uſe of ſuch means ; if on a particular occaſion 
no other preſent themſelves for fulfilling a general obliga- 
tion, the obligation ought to ceaſe in that particular in- 
ſtance, as impoſſible, and conſequently void. 
5 5 40 avoig By an evident conſequence from what has been ſaid, a 
| _ —— — nation ought carefully to avoid, as much as poſſible, what- 
its deſtruction. ever may cauſe its deſtruction, or that of the ſtate, which 
is the ſame thing. 
den — .. A nation or ſtate has a right to every thing that can ſe- 
very thing that cure it from ſuch a threatening danger, and to keep at a 
na) Promote it. diſtance whatever is capable of cauſing its ruin; and that 
from the very ſame reaſons that eſtabliſh its right to the 
things neceſſary to its preſervation. 
$. 41. The ſecond general duty of a nation towards itſelf, is 
— — to endeavour after its perfection and that of the ſtate. It 
and the ſtate, is this double perfection that renders a nation capable 
of attaining the end of civil ſociety: it would be abſurd 


to 


t 
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Nature lays an obligation upon all mankind to labour 
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to unite in ſociety, and yet not to endeavour to promote 
the end of that union. 

Here the'entire body of the nation, and each citizen 
in particular find themſelves bound by a double obliga- 
tion, the one immediately proceeding from nature, and 
the other reſulting from their reciprocal engagements, 


after their own perfection, and by that means to labour 
after that of civil ſociety, which could not fail of being 
very flouriſhing, were it compoſed of none but good 
citizens. But man, finding in a well regulated ſociety 
the moſt powerful ſuccours to enable him to fulfil the 
taſk which Nature impoſes upon him in relation to him- 
ſelf, to induce him to become better, and confequently 
more happy ; he is doubtlefs obliged to contribute all in 
his power to render that ſociety more perfect. 

All the citizens who form a political ſociety, reci- 
procally engage to advance the common welfare, and 
to promote as much as they can, the advantage of each 
member. Since then the perfection of the ſociety is 
what renders it proper to ſecure equally the happineſs 
of the body and that of the members; to endeavour af- 
ter this perfection is the grand object of the engage- 
ments and duties of a citizen. This is more particu- 
larly the duty of the whole body in all their deliberati- 
ons in common, and in every thing they do as a 
body. 

A nation therefore ought to prevent, and carefully 3 — 
to avoid whatever may hinder the perfection of the peo- every — 
ple, and that of the ſtate, or retard the progreſs either — 2 
of the one or the other. 

We may then conclude, as we have done above in ME: 2. * 
regard to the preſervation of a ſtate, (F. 18.) that a obtains from . 4 
nation has a right to every thing without which it can = — | 
not obtain the perfection of the members and of 8 


ſtate, 
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ſtate, or prevent and repel whatever is contrary to this 
double perfection. 

The Engliſh furniſh us with an example of this 
kind highly worthy of attention. That illuſtrious na- 
tion diſtinguiſhes itſelf in a glorious manner by its ap- 
plication to every thing that can render the ſtate the 
moſt flouriſhing. An admirable conſtitution there 
places every citizen in a ſituation that enables him to 
contribute to this great end, and every where diffuſes 
a ſpirit of true patriotiſm, which is zealouſly employed 


for the public welfare. We there ſee mere citizens 


form conſiderable enterprizes, in order to promote the 
glory and welfare of the nation. And while a bad 
prince would be abridged of his power, a King, en- 
dowed with wiſdom and moderation, finds the moſt 
powerful ſuccours to give ſucceſs to his great de- 
ſigns. The nobles and the repreſentatives of the 
people form a band of confidence between the mo- 
narch and the nation, and concur with him in every 
thing that concerns the public welfare ; eaſe him 
in part of the burden of government; confirm his 
power, and render him an obedience the more perfect, 
as it is voluntary, Every good citizen ſees that the 
ſtrength of the ſtate is really the welfare of all, and not 
that of a ſingle perſon, Happy conſtitution ! which 
they did not ſuddenly obtain; it has coſt rivers of 
blood ; but they have not purchaſed it too dear. May 
luxury, that peſt ſo fatal to the manly and patriotic 
virtues, that miniſter of corruption ſo dangerous to li- 
berty, never overthrow a monument that does ſo much 
honour to human nature; a monument capable of 
teaching Kings, how glorious it is to rule over a free 
people ! | 
There is another nation illuſtrious by its valour and 
its victories. It has a multitude of nobility diſtin- 
guiſhed by their bravery; its dominions which are of vaſt 
| extent, 


ſerving 
this kr 
after i 
of its { 
to kno 
ſtill to 
is defec 
one, ar 
a natior 


Meaſure 


B. I. C. II. THE DUTIES OF A NATION, Sr. 25 


extent, might render it reſpectable throughout all Eu- 
rope, and in a ſhort time it might be in a flouriſhing ſi- 
tuation. But its conſtitution oppoſes this, and the 
attachment of the nobles to that conſtitution, is ſuch, 
that thete is no room to expect a proper remedy will 
ever be applied. In vain might a magnanimous king, 
raiſed by his , virtues above the purſuits of ambition 
and injuſtice, form the moſt ſalutary deſigns for pro- 
moting the happineſs of his people; in vain might he 
cauſe them to be approved by the moſt ſenſible, and 
even the greateſt part of the nation: a ſingle deputy, 
obſtinate or corrupted by a foreign power, might put a 
ſtop to all, and break the wiſeſt and moſt neceſlary 
meaſures. From an exceſſive jealouſy of its liberty, 
the nation has taken ſuch precautions as muſt neceſſarily 
place it out of the power of the king to make any at- 
tempts on the liberties of the public. But do not we 
ſee that theſe meaſures. exceed the end ; that they would 
tie the hands of the moſt juſt and wiſe prince, and 
deprive him of the means of ſecuring the public free- 
dom from the enterprizes of foreign powers, and of ren- 
dering the nation rich and happy? Do we not ſee that 
the nation itſelf is placed out of the power of acting, 
and that its councils are committed to > the caprice or 
treachery of a ſingle miniſter ? 

We ſhall therefore conclude this chapter, with als. F. 25. 
ſerving, that a nation ought to know itſelf, Without A nation onght 
this knowledge it cannot make any ſucceſsful endeavours 
after its own perfection. It ' ought to have a juſt idea 
of its ſtate, to enable it to take the moſt proper meaſures ; 
to know the progreſs already made, and thoſe that are 
ſtill to be put in execution; what is good, and what 
is defective in the conſtitution, in order to preſerve the 
one, and correct the other. Without this knowledge 
a nation will act at random; and often take the falſeſt 
| meaſures, It will think it acts with great wiſdom in 
imitating 
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imitating the conduct of a people reputed wife, and not 
perceive that ſuch regulations, and ſuch proceedings as 
are falutary to one ſtate are often pernicious to another. 

Every thing ought to be conducted according to its na- 
ture. Nations cannot be well governed without ſuch 
regulations as are ſuitable to their reſpective characters, 
and in order to this they ought to be known. 


CHAP. II. 


Of the Conſtitution of a State, and the Duties and Laus 


of the Nation in this Reſpect. 


WI were unable to avoid in the firſt chapter anti- 
cipating ſomething of this. 


F. 26. We have ſeen already that every political fociety 


= Au. muſt neceſſarily eſtabliſh public authority, to regulate com- 
mon affairs, to preſcribe to each individual the conduct 
he ought to obſerve with a view to the public welfare, 
and the means of procuring obedience. This autho- 


rity . eſſentially belongs to the body of the ſociety; 
but it may be executed by very different methods, and 


every ſociety has a right to chuſe that moſt agreeable to 

It. 
$. 25. The fundamental regulation that determines the man- 
3 ner in which the public authority is to be executed, is 
State, what forms the con/titution of the ſlate. In this 
is ſeen the form by which the nation acts in quality 
of a body-politic : how and by whom the people ought 
to be governed; and what are the laws and duties of 
the governors. This conſtitution is in fact nothing more, 
than 


them, 
eiſion, 
their p 
may ci 
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than the eſtabliſhment of the order in which a nation 
propoſes to labour in common for obtaining thoſe ad- 
vantages with a view to which the political ſociety was 
eſtabliſhed, | 

The perfection of a ſtate, and its aptitude to ful- 


27 


J. 28. 


The nation 


fil the ends propoſed by the ſociety, muſt then depend ought to chuſe 
on the conſtitution; conſequently it is of the greateſt — 


moment to a nation that forms a political ſociety; and 
its firſt and moſt important duty towards itſelf, is to 
chuſe the beſt conſtitution poſſible, and that moſt ſuitable 
to its circumſtances. When it makes this choice, it 
lays the foundation of its preſervation, ſafety, perfection, 
and happineſs: it cannot take too much care in placing 
theſe on a ſolid baſis. 

The laws are regulations eſtabliſned by poblie au- 


thority to be obſerved in ſociety. All theſe ought to re- p. 
late to the welfare of the ſtate and of the citizens. and Civil Laws. 


The laws made directly with a view to the public wel- 
fare, are the Political Laws; and in this claſs, thoſe 
that concern the body itſelf, and the being of the ſociety, 
the form of government, the manner in which the public 
authority is to be exerted ; and thoſe, in a word, which 
together form the conſtitution of the ſtate, are the Fun- 
damental Laws. 

The Civil Laws are thoſe that regulate the conduct and 
behaviour of the citizens among themſelves. 

Every nation that would not be wanting to itſelf, 


ought to apply its utmoſt care in eſtabliſhing theſe, 


and principally in its fundamental laws; to eftabliſh - 


them, I fay, with wiſdom, in a manner ſuitable to 


the genius of the people and to all the circumſtances 


in which they may be placed; they ought to determine 
them, and make them known with plainneſs and pre- 
cifion, to the end that they may remain ſtable, that 
their puniſhments may not be eluded, and, that they 
may create, if poſſible, no diſſention; that on the one 

hand, 


F. 29. 


Of the Political, 


ndamental, 
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F. 30. 
Of the ſupport 
of the Conſtitu- 
tion and obe- 
dience to the 
Laws. 
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hand, he or they to whom the exerciſe of the ſovereign 
power is committed, may obtain confidence and reſ- 
pet; and the citizens, on the other, know equally 
their duty, and their privileges. It is not our buſi- 
neſs particularly to conſider, what ought to be this 
conſtitution, and theſe laws; this + diſcuſſion belongs 
to public laws and politics, Beſides, the laws and con- 
ſtitutions of different ſtates muſt neceſſarily vary accord. 
ing to the diſpoſition of the people, and other circum- 
ſtances. In the Law of Nations we muſt adhere to 
generals, We here conſider the duty of nations to- 
wards themſelves, principally to determine the conduct 
that ought to be obſerved in that great ſociety which 
Nature has eſtabliſhed among all people. Theſe duties 
glve them rights, that ſerve as a rule to eſtabliſh what may 
be required from other nations, and reciprocally what 
others may require from them. 

The conſtitution and its laws are the baſis of the 
public tranquillity, the firmeſt ſupport of the public au- 
thority, and pledge of the liberty of the citizens. But 
this conſtitution is a vain phantom, and the beſt laws 
are uſeleſs if they are not religiouſly obſerved : The 
nation ought then to watch very attentively, in order 


to render them equally reſpected by thoſe who govern, 
and by the people deſtined to obey. To attack the 


conſtitution of the ſtate, and to violate its laws, is a 
capital crime againſt ſociety, and if thoſe guilty of 


it are inveſted with authority, they add to this crime a 


perfidious abuſe of the power with which they are in- 
truſted. The nation ought conſtantly to ſuppreſs theſe 
abuſes with its utmoſt vigour and vigilance, as the im- 
portance of the caſe requires. It is very uncommon 
to ſee the Laws and Conſtitution of a ſtate openly 
and boldly oppoſed : it is againſt filence and flow at- 
tacks that a nation ought to be particularly on its guard. 
Sudden revolutions ftrike the imaginations of men: 


we 


nation 
approv 


finding 
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we write hiſtories of them; and unfold their caſes: 
but we neglect the changes that inſenſibly happen, by a 
long train of ſteps that are but little obſerved. It 
would be doing an important ſervice to nations to ſhew 
from hiſtory, how ſtates have entirely changed their 
nature, and loſt their original conſtitution. This would 
awaken the attention of the people, and from thence 
forward, filled with this excellent maxim, no leſs eſ- 
ſential in. politics than in morals, Principiis ob/la, they 
would no longer ſhut their eyes againſt innovations, 
which though inconſiderable in themſelves, may ſerve 
as ſteps to mount to higher and more pernicious enter- 
prizes. 

The conſequences of a good or bad conſtitution be- 
ing of ſuch importance, and the nation finding itſelf 


29 


7. * 


The rights of 


a Nation with 


ſo ſtrictly obliged to procure, as well as it is able, the r<ipeR to its 


conſtitution and 


beſt and moſt convenient, it has a right to every government. 


thing without which it could not fulfil this obligation 
(F. 18.) It is then manifeſt that a nation has a right to 
form, maintain, and perfect its conſtitution, and to 
regulate at pleaſure every thing relating to the govern- 
ment, while no perſon can have a juſt right to hinder 
it. Government is eſtabliſhed only for the ſake of the 
nation, with a view to its ſafety and happineſs. 

If any nation is diſſatisfied with the public admini- 
ſtration, it may reduce it to order, and reform the go- 


It may reform 
the Gevern- 


vernment. But obſerve, that I here ſay the nation; for went. 


Jam very far from intending to authoriſe any male- 
contents or buſy perſons to give diſturbance to their gover- 
nors, by exciting murmurs and ſeditions. None but 
the body of a nation have a right, to call to account 
thoſe at the helm who abuſe their power. When the 
nation is ſilent and obeys, the people are conſidered as 
approving the conduct of their ſuperiors, or at leaſt of 
finding it ſupportable, and it is not the buſineſs of a ſmall 

| number 


number of citizens to put the ſtate in danger, under the 
pretence of reforming it. 
In virtue of the ſame principles, it is certain that if 


23 
h th 
— © the nation is uneaſy under its conſtitution, it has a right 


to change it. 

There can be no difficulty in this, in caſe the whole 
nation be unanimouſly inclined to make ' this change: 
It is aſked, what ought to be done if the people are 
divided ? According to the common method of ſtates, 
the opinion of the majority muſt paſs without diſpute 
for that of the whole nation; otherwiſe it would be 


It appears then from the ſame reaſon, that a nation 
may change the conſtitution of the ſtate, by a majority 
of votes, and whenever there is nothing in this change 
that can be conſidered as contrary to the act of the 
civil aſſociation, or to the intention of thoſe united un- 


der it, all are bound to conform to the reſolution of 
the majority. But if the queſtion be, to quit a form 


of government, to which alone it appeared that the 
people were willing to ſubmit, on their entering into 
the bonds of ſociety; if the greateſt part of a free 
people, after the example of the Jews, in the time of 
Samuel, are weary of liberty, and refolved to ſubmit 
to the authority of an abſolute prince, the citizens more 


taſted it, though obliged to ſuffer the majority to do 
as they pleaſe, are under no obligation at all to ſubmit 
to the new government : they may leave a ſociety that 
ſeems to have diſſolved itſelf, in order to be united 
under another form ; and have a right to retire elſe- 
where, to ſell their lands, and take with them all their 
effects. | 

> 5 IF A very important queſtion here preſents itſelf. It 
tive Power, and eſſentially belongs to the ſociety to make Laws both in 
whether it can relation to the manner in which it deſires to be governed, 


\ change the Con- 
ſtitution. and 
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impoſſible for the ſociety ever to take any reſolution. - 


jealous of that privilege, ſo invaluable to thoſe who have 


exerciſe 
ſhould 

the kin 
tainly t 
preſume 


oppoſe 
bate on 
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and to the conduct of the citizens: This is called 
the Legiflative Power. The nation may entruſt the exer- 
ciſe of it to- the prince, or to an aſſembly ; or to that 
aſſembly and the prince jointly; who have then a 
right of making new, and abrogating old laws. It 
is here demanded whether, if their power extends fo far as 
to the fundamental laws, they may change the conſti- 
tution of the ſtate? The principles we have laid 
down lead us to decide this point with certainty, that 
the authority of theſe legiſlators does not extend ſo far, and 
that they ought to conſider the fundamental laws as 
facred, if the nation has not, in very expreſs terms, 
given them the power to change them. For the con- 
ſtitution of the ſtate ought to be fixed: and ſince that 
was firſt eſtabliſhed by the nation, which afterwards 
truſted certain perſons with the legiſlative power, the 
fundamental laws are excepted from their commiſſion. 
It appears that the ſociety had only reſolved to make 
proviſion for the ſtate's being always furniſhed with 
laws ſuited to particular conjunctures, and gave the le- 
giſlature, for that purpoſe, the power of abrogating 
the antient civil and political laws, that were not fun- 
damental, and of making new ones: but nothing leads 
us to think that it was willing to ſubmit the conſtitu- 
tion itſelf to their pleaſure. In ſhort, theſe legiſlators 
derive their power from the conſtitution, how then can 
they change it, without deſtroying the foundation of 
their authority? By the fundamental laws of England 
the two houſes of parliament in concert with the king, 
exerciſe the legiſlative power: but if the two houſes 
ſhould reſolve to ſuppreſs themſelves, and to inveſt 
the king with the full and abſolute government ; cer- 
tainly the nation would not ſuffer it. And who can 
preſume to ſay, that they would not have a right to 
oppoſe it? But if the parliament entered into a de- 
bate on making ſo confiderable a change, and the 
whole 


3* 
whole nation was voluntarily ſilent upon it, this would 
be conſidered as an approbation of the act of its re- 
preſentatives. 

F. 34 Hut in treating here of the change of t| - conſtitution, 


— 5e9arpl go we treat only of a right, what is expedien - 5ngs to po- 

1 litics. We ſhall therefore only obſerve in general, that 
great changes in a flate being delicate and very dangerous 
affairs, and that frequent changes being in their own 
nature prejudicial, a people ought to be very circum- 
ſpect in doing it, and never be inclined to make inno- 
vations without the moſt prefling reaſons, or an abſo- 
lute neceſſity. The ſpirit of inconſtancy which pre- 
vailed among the Athenians, was always contrary to 
the happineſs of that republic, and was at length fatal 
to that liberty of which they were ſo kJ without 
knowing how to enjoy it. 

6. 36. We may conclude from what has been ſaid (F. 31), 
* If Jodge of that if there ariſes any diſputes in a ſtate on the fun- 
lating to the go- damental laws, on the public adminiſtration, or on the 
veramente prerogatives of the different powers of which it is 

compoſed, it is the buſineſs of the nation alone to 
judge and determine them, in conformity to its poli- 
tical conſtitution, 

$ 379- In ſhort, all theſe affairs being ſolely a national 
cy concern, no foreign power has a right to interfere in 
right to inter- them; nor ought to do it otherwiſe than by its good 

offices, unleſs that ſtate be deſired, or called by parti- 
cular reaſons. If any intrude into the domeſtic affairs 


of another nation, and attempt to influence its delibe- 


rations, they do it an injury. 
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2 Of the Sovereign, his Obligations and Provegations 


\n E reader cannot expect to find here a long deduc- 
tion of the prerogatives of ſovereignty, and the du- 
ties of a prince, Theſe are to be found in treatiſes on 
the publig law. We only propoſe in this chapter to ſhew, 
in conſequence of the grand principles of the law of nati- 
ons, what a ſovereign is, and to give à general idea of his 
obligations and prerogatives. 

We have ſaid that the ſovereighty is that public WA 
which commands in civil ſociety, and orders and directs 
what each is to perform, to obtain the end of its inſtitu- 
tion. This authority belonged originally and eſſentially 
to the body of the ſociety, to which each member ſub- 
mitted, and ceded the rights he received from nature, tocon- 
duct himſelf in every thing as he pleaſed, according to the 
dictates of his own underſtanding, and to do himſelf juſtice. 
But the body of the ſociety does not always retain this ſo- 
vereign authority: it frequently truſts it to a ſenate, or to a 
ſingle perſon. This ſenate, or this perſon is think the ſo- 
vereign. 


It is evident that men form a political ſociety, and fub- 


$. 39. 
mit to laws, ſolely for their own advantage and fafety. his ſolely ets 


The ſovereign authority is then eſtabliſhed, only for the range of fo 


common good of all the citizens, and it would be abſurd 
to think that it could change its nature on its paſſing into 
the hands of a ſenate, or a monarch. Flattery ' therefore 
cannot diſown, without rendering itſelf equally ridiculous 
and odious, that the ſovereign is only eſtabliſhed for the 
ſafety of the ftate, and the advantage of fociety, 
FH | D. | 
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A good prince, a wiſe conductor of ſociety, ought to 
have his mind impreſſed with this great truth, that the ſo- 
vereign power is ſolely intruſted with him for the ſafety of 
the ſtate, and the happineſs of all his people; that he is 
not permitted to ſeek himſelf in the adminiſtration of af- 
fairs, to propoſe his own ſatisfaction, or his private advan- 
tage; but that he ought to direct all his views, all his 


ſteps to the great advantage of the ſtate and people who 


have ſubmitted to him. How noble a ſight is it, to ſee a 
King of England, acquaint his parliament with -of his 
principal operations; aſſure that body, the repreſentations ' 


of the nation, that he propoſes no other end but the glory 


of the ſtate, and the happineſs of his people, and affecti- 

onately thank all who concur with him im ſuch ſalutary 
views! Certainly a monarch who makes uſe of this lan- 
guage, and proves his ſincerity by his conduct, is, in the 
opinion of the wiſe, the only great man. But for a long 
time a baſe flattery has, in moſt kingdoms, cauſed theſe 
maxims to be forgotten. A crowd of ſervile courtiers 
without difficulty perſuade a proud monarch, that the na- 
tion was made for him, and. not he for the nation. He 
ſoon conſiders the kingdom as his patrimony, and his peo- 
ple as a herd of cattle, from which he may obtain riches, 
and diſpoſe of them ſo as beſt to anſwer his views, and 


gratify his paſſions. From thence ariſe theſe fatal wars un- 


dertaken by ambition, reſtleſsneſs, hatred and pride. 
From thence thoſe oppreſſive taxes, diflipated by luxury, or 
ſquandered upon mittreſſes and favourites: from thence, 
in fine, are important poſts given by favour, while public 


merit is neglected, and every thing that does not immedi- 


ately intereſt the prince, abandoned to miniſters and ſubal- 
terns. Who can obſerve in this unhappy government, 
authority eſtabliſhed for the public welfare ? A great prince 
will be on his guard, even againſt his virtues, Let us not 
ſay, with ſome writers, that private virtues are not the vir- 


tues of kings: the maxim of ſuperficial politicians, or of 
thoſe 
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thoſe who are very inaccurate in their expreſſions, Good- 


neſs, friendſhip, gratitude, are ſtill virtues of the throne z | 


and would ta God they were to be always ſo.! But a-wiſe 


king does not, without diſcernment, give himſelf up to 


their impreſſions. He cheriſhes them, he cultivates them 


in his private life; but in ſtate-affairs he liſtens only to 


juſtice and ſound politics. And why? becauſe, he knows 
that the government was truſted to him only. for the hap- 


pineſs of ſociety, and that therefore he ought not to con- 


ſult his own pleaſure in the uſe he makes of his power. 
He tempers his goodneſs with wiſdom. He. gives to 


friendſhip his domeſtic and private favours ; he diſtributes. 


puſts and employments accarding to merit ; public rewards 
to ſervices done to the ſtate. In a word, he uſes the pub- 
lic power only with a view to the public welfare. All 


this is comprehended in the fine ſaying of Laws XII. 


21M King of France dons n revengs: the injuries of 
& a Duke of Orleans.” 


A political ſociety n 8. 2.) as it 


the conduct of its affairs, and is capable of obligations © 
and laws. When therefore: a people confer the ſove- 
reignty on any one-perſon, they inveſt him with their un · 
derſtanding and will; and make over to him their obliga- 
tions and rights, ſo far as relates to the adminiſtration of 


the affairs of ſtate, and. the exerciſe of the public  autho- 


rity; ; thus the ſovereign, or conductor of the ſtate becom 
ing the ſubject, in which reſide the obligations and rights 
relative to government, in him is. found the moral perſon, 
who, without abſolutely ceaſing to exiſt in the nation, acts 
from thence forwards only in and by him. Such is the 
origin of the repreſentative character attributed to the 
ſovereign. He repreſents the nation in all the affairs 


it was capable of managing as ſovereigu. It does not 


debaſe the dignity of the greateſt monarch to attribute 
to him this repreſentative character; on the contrary, 


. gothing 
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nothing can make him ſhine with greater luſtre: for 
by this means the mönarch unites, in his own perſon, 
all the majeſty that pr 2 to the entire eg. of the 
nation. 
. The ſovereign thus cloathed with the "public autho- 
He is intruſted rity, with every thing that conſtitutes the moral per- 
wi iga 
tions of the na- ſonality of the nation, is under the obligations of "that 
8 — nation, and inveſted with its rights. ' 
5. 44. All that has been ſaid in chap. II. of the general 
44 ty with duties of a nation towards itſelf, particularly regards 


— the ſovereign. He is the depoſitary of the empire, and 
mation. of the power of commanding whatever relates to the - 
public welfare; he ought, therefore, as a tender and 
wiſe father, and as a faithful adminiſtrator, to watch 
for the nation, to take care of preſerving it, to render 
it more perfect, to better its ſtate, and to ſecure it, 
as much as he is able, from every thing that Ureatens 
its ſafety, or its happineſs. 

$. 43. From thence he receives all the rights of a nation, 
— 2 in to preſerve and improve itſelf (ſee $F. 18. 20. and 23. 
of this book) all theſe rights, I ſay, reſide in the ſove- 
teign, who is therefore indifferentiy called the conduc- 

tor of the ſociety, ſuperior, prince, &c. 
wy We have obſerved above, that every nation ought to 
He ought to know itſelf. This obligation is devolved on the ſovereign, 
on. ſince he is to watch over the preſervation and perfection of 
the nation. The duty which the law of nature here im- 
poſes on the conductors of nations is of extreme impor- 
tance, and of very great extent. They ought to know 
exactly all the countries ſubject to their authority, their 
qualities, defects, advantages, and ſituation with regard 
to the neighbouring ſtates; and they ought to obtain 
a perfect knowledge of the manners and general incli- 
nations of their people, their virtues, pr talents, &c. 
| All 
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All cheſe branches of knowledge are neceſſary to 
enable them to govern properly. 7 

The prince derives his authority from the nation; 6. 46. 
and it is exactly equal to what. they have entruſted ni . . 
him with. If the nation has ſimply and ſtrictly inveſted — an- 
him with the ſovereignty without limitation, or di vi- | 
ſion, he is ſuppoſed to be inveſted with all the prero- 
gatives, without which the ſovereign command, or au- 
thority, could not be exerted in_the manner moſt con- 
ducive to the public welfare. Theſe are called regal 
prerogatives, or the prerogatives of majefly, - 

But the ſoyereign power is limited and regulated by wy, $ 46 
the fundamental laws of the ſtate ; thoſe laws ſhew the ought torcſpe, 
prince the extent and bounds of his power, and the {yo naman 
manner in which it ought to be exerted, The prince tal laws, 
is therefore ſtrictly obliged not only to reſpect, but 
alſo to ſupport them. The conſtitution and the fun- 
damental laws are the plan on which the nation has 
reſolved to endeavour the obtaining happineſs : the ex” ©; 
ecution is intruſted to the prince. If he religiouſly * 
follows this plan; if he regards the fundamental laws | 
as inviolable and ſacred rules, and knows that the mo- 
ment he deviates from them, his commands become un- 
juſt, and are no leſs than a criminal abuſe of the 
power with which he is entruſted. He is, in virtue 
of this power, the guardian and defender of the laws ; 
and being obliged to puniſh whoever ſhall preſume to 
violate them, he himſelf ought not to trample them 
under his feet. 

If the prince be inyeſted with the legiſlative power, F. 47. 
he may, according to his wiſdom, and when it is ne- =P —_— 
ceſſary for the advantage of the ſtate, aboliſh thoſe laws fundamental. 
that are not fundamental, and make new ones. See 
what we have ſaid on this ſubject in the preceding 
chapter, F. 34+ 

But 
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But while theſe laws ſubſiſt, the ſovereign ought re- 
ligiouſly to maintain -and obſerve them. They are the 
foundation of the public tranquillity, and the firmeſt 
ſupport of the ſovereign authority, Every thing is un- 
certain, oppreſſive, and ſubject to revolutions, in thoſe 
unhappy kingdoms where arbitrary power has placed 
her throne. It is therefore the true intereſt of the 
prince, as well as his duty, to maintain and reſpect 
the laws. He ought to ſubmit to them himſelf. We 


find this truth eſtabliſned in à piece publiſhed by or- 
der of Louis XIV. the moſt abſolute prince that ever 


reigned in Europe. Let it not be faid that the ſo- - 


« yereign is not ſubject to the laws of his tate, ſince 
ce the contrary propoſition is one of the truths of the 
ce law of nations, which flattery has ſometimes attacked, 
ee and which good princes have always defended, as a 
6e tutelar divinity of their ſtates * 

But it is neceſſary to explain this ſubmiſſion of the 
prince to the laws. Firſt he ought, as we have juſt 
ſeen, to follow their regulations in all the acts of his 
adminiſtration, In the ſecond place, he is himſelf ſub- 


ject, in his private affairs, to all the laws that relate 


to property. 1 ſay in his private affairs ; for when he 
acts as a ſovereign prince, and in the name of the 
ſtate, he is ſubject to none but to the fundamental 
laws, and the law of nations. In the third place the 
prince is ſubject to certain regulations of the general 
polity, conſidered by the ſtate as inviolable, at leaſt if he 
be not excepted by the law in expreſs terms, or tacitly 
by a neceflary conſequence of his dignity. I would 
ſpeak here of the laws that relate to the ſituation of 
people in life, and particularly to the validity of mar- 
_ Theſe laws are eſtabliſhed to aſcertain the 


2 A treatiſe on the right of the Queen to ſeveral eſtates in Spain, 
2667, in 12mo, part II. pag. 191. £ PF 
te 
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ſtate of families: now the royal family is that of all 
others the moſt important to be certainly known. But 
fourthly, we ſhall obſerve in general, with reſpect to 
this queſtion, that if the prince is inveſted with a full, 
abſolute; and unlimited ſovereignty, he is above the 
laws, which receive from him all their force, and he 
may diſpenſe with his own obſervance of them, when- 
ever natural juſtice and equity will permit him. Fifth- 
ly, as to the laws relative to manners and good order, 
the -prince -ought doubtleſs . to reſpect them, and to 
ſupport them by his example. But ſixthly, he is cer- 
tainly above all civil penal laws. The majeſty of a 
ſovereign will not ſuffer his being puniſhed like a pri- 
vate perſon; and his employments are too ſublime to 
admit of his being troubled under the pretence of 2 
fault that does not directly concern the government of 
the ſtate. 

It is not enough that the prince be above the penal 


laws: even the intereſt of nations requires that we fa cred and in- 
ſhould go ſomething farther. The ſovereign is the ſoul oladle. 


of the ſociety; if he be not held in veneration by the 
people, and in perfect ſecurity, the public peace, and 
the happineſs and ſafety of the ſtate. are in continual 
danger. The fafety of the nation then neceſſarily re- 
quires, that the perſon of the prince ought to be ſacred 
and inviolable. The people of Rome beſtowed this pri- 
vilege on their tribunes, in order that they might meet 
with no obſtruction in defending them, and that the 
diſcharge of their office might not de attended with 
fear. The cares, the employments of a ſovereign are 
of much greater importance, than thoſe of the tribunes 
were, and not leſs dangerous, if they are unprovided 
with a powerful defence. It is impoſſible even for the 
moſt juſt and wiſe monarch, not to make malecontents ; 
and ought the ſtate to continue expoſed to the danger of 

loſing this prince by the hand of an aſſaſſin ? The mon- 
I - Rftrous 
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ſtrous and fooliſh doctrine that a private perſon is per- 
mitted to kill a bad prince, deprived the French, in 
the beginning of the laſt century, of an hero who Was 
truly the father of his country. Whateyer a prince 
may be, it is an enormous crime againſt a nation te 
deprive the people of a ſovereign, whom they think pro- 
per to obey. f 
bas - But this high attribute of ſovereignty is no mak 
_ . _—_ why a nation ſhould not curb an inſupportable tyrant, 
ay curd a ty 
ract, and with- call him even to an account, reſpecting in his perſon 
— the majeſty of his rank, and withdraw itſelf from his 
obedience. To this indiſputable right a powerful re- 
public owes its birth. The tyranny exerciſed by 
Philip II. in the Netherlands, excited thoſe provinces 
to riſe : ſeven of them, cloſely confederated, bravely 
maintained their liberties, under the conduct of a 
hero of the houſe of Orange, and Spain, after ſeveral 
vain and deſtruRtive efforts, acknowledged them ſoye- 
reign and independent ſtates. If the authority of the 
prince is limited and regulated by the fundamental 
laws, the prince on leaving the bounds preſcribed him, 
commands without any right, and even without a juſt 
title; the nation, then, is not obliged to obey him; 
but may reſiſt his unjuſt enterprizes. As ſoon as he at- 
tacks the conſtitution of the ſtate, the prince breaks the 
contract which bound the people to him; the people 
become free by the act of the ſovereign, and ſee nothing 
in him but an uſurper who would load them with op- 
preſſion. This truth is acknowledged by every ſenſible 
writer, whoſe pen is not enſlaved by fear, or rendered 
venial by intereſt. But ſome celebrated authors main- 
tain, that if the prince is inveſted with the ſupreme 
command in a full and abſolute manner, nobody has a 
right to reſiſt him, much leſs to curb him, and that the 
nation has no reſource left but to ſuffer and obey with 
patience. This is founded upon the ſuppoſition that 
. | ſuch 
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ſuch a ſovereign need not give an account to any per- 
ſon of the manner in which he governs, and that if the 
pation might controul his actions and reſiſt him, where 
they were found to be unjuſt, his authority would ng 
longer be abſolute ; which would be contrary to this 


hypotheſis. They ſay that an abſolute ſovereign poſ- 
ſeſſes completely all the political authofity of the ſociety, 


in which nobody can oppoſe him; if he abuſes it, he 
does ill, indeed, ge PP his conſcience, but that 
bis commands not the leſs obligatory, as being 
founded on a lawful right to command : that the nation 
by giving him abſolute authority, had reſeryed nothing 
to itſelf, and had ſubmitted to his diſcretion, &c. We 
might ſatisfy ourſelves with anſwering, that in this 
light | there is not any ſovereign who is completely and 
fully abſolute. But in order to remove all theſe vain 
ſubtilties, let us remember the eſſential end of civil 
ſociety: is it not to labour i in concert for the common 
happineſs of all? Is it not with this view that every 


citizen ſtrips himſelf of his rights, and reſigns his 


liberty ? Was it in the power of the ſociety to make 
ſuch uſe of its authority as to deliver up itſelf, and ali 
its members, without relief, to the diſcretion of a cruel 
tyrant ? No, certainly, ſince it had no right itſelf, if 
it was diſpoſed to it, to oppreſs a part of the citizens. 
When it therefore conferred the ſupreme and abſolute 
government, without an expreſs reſerve, it was neceſ- 
ſarily with the tacit reſerve, that the ſovereign thould 
ule it for the ſafety of the people, and not for their 
ruin. If he becomes the ſcourge of the ſtate he de- 
grades himſelf ; he is no more than a public enemy, 
againſt whom the nation may and ought to defend it- 
| ſelf; and if he has carried his tyranny to the utmoſt 
height, why ſhould even the life of ſo cruel and perfi- 
dious an enemy be. ſpared ? Who preſumes to blame 

the 
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the Roman ſenate, that declared Nero an enemy to his 
country? 

But it is of the utmoſt importance to obſerve, that 
this judgment can only be paſſed by the nation, or by 
the body by which it is repreſented, and that the na- 
tion itſelf cannot make any attempt on the perſon of 
the ſovereign, but in caſes of extreme neceflity, and 
when the prince, by violating the laws, and threatening 
the ſafety of his people, puts them in a ſtate of war 
againſt him. The perſon of the ſovereign, the very in- 
tereſt of the nation declares ſacred and inviolable ; but 
not that of an unnatural tyrant, and an enemy of the 
public. We ſeldom ſee ſuch monſters as Nero. In the 
moſt common caſes, when a prince violates the funda- 
mental laws; when he attacks the liberties and privi- 
leges of his ſubjects; when he is abſolute ; when his 
government, without being carried to the utmoſt length 
of tyranny, manifeſtly tends to the ruin of the nation ; 
it may reſiſt him; try him, and withdraw from his obe- 
dience: but though this may be done, his perſon ſhould 
be ſpared, and that for the welfare of the ſtate. It is 
more than one age ſince the Engliſh took up arms 
againſt their king, and obliged him to deſcend from the 
throne, T he bold and ambitious took advantage of the 
terrible ferment, cauſed by fanaticiſm and a party ſpi- 
rit, and Great Britain ſuffered her ſovereign to die un- 
worthily on a ſcaffold. The nation coming to itſelf, 
acknowledged its blindaeſs : but if it ſome years after 
made a ſolemn reparation, it was not only from the 
opinion that the unfortunate Charles I. did not deſerve 
ſo cruel a fate: but doubtleſs from a conviction, that 
for the ſafety even of the ſtate, the perſon of the ſove- 
reign ought to be ſacred and inviolable, and that the 
whole nation ought to render this maxim venerable, in 
paying a reſpect to it, when the care of its own pre- 
ſervation would permit. 


One 
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One word more on the diſtinction that is endeavoured 
to be made here in favour of an abſolute ſovereign. 
Whoever has well weighed the ſtrength of the indiſ- 
patable principles we have eſtabliſhed, will be convinced, 
that when it is neceſſary to reſiſt a prince become a 
tyrant, the right of the people is the ſame, whether 
that prince was made abſolute by the laws, or was not; 
becauſe this right, flows from the end of political ſo- 
ciety, the ſafety of the nation, which is the ſupreme 
law. But if the diſtinction, of which we are treating, 
is of no moment with reſpe&t to that right, it can be 
none in practice, with reſpe&t to what is ſuitable. As 
it is very difficult to oppoſe an abſolute prince, and it 
cannot be done without raiſing great diſturbances in the 
ſtates, and the moſt violent and dangerous commotions ; 


it ought to be attempted only in caſes of extremity, 


when the public miſery is raiſed to ſuch a height, that 
the people may ſay with Tacitus, miſeram pacem, vel 
bello bene mutari; that it is better to expoſe themſelves 
to a Civil war, than to endure them. But if the prince's 
authority be limited, if it, in ſome reſpects, depends 
on a ſenate or on a parliament that repreſents the nation, 
there are means of reſiſtance, and of curbing him, with- 
out expoſing the ftate to ſuch violent ſhocks. There 
can be no reaſon to expect that the evil will be extreme, 


When ſuch mild and innocent remedies can be applied 


to it. 


But however limited the prince's authority may be, 
he is commonly very jealous of it; it ſeldom happens 
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peaceably to the judgment of his people. Can he want 
ſupport, while he is the diſtributer of favours ? We ſee 
too many baſe and ambitious minds to whom the ftate 
of a rich ſlave has more charms, than that of a modeſt 
and virtuous citizen. It is therefore always difficult 
for a nation to reſiſt a prince, and pronounce a judg- 


ment 
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ment on his conduct, without expoſing the ſtate to dan- 


gerous troubles, and to ſhocks capable of overturning 


it. This has ſometimes occaſioned a compromiſe be- 


| tween the prince and the ſubje&s to ſubmit to the deci- 


fion of a friendly power, all the diſputes that may ariſe 
between them, Thus the Kings of Denmark have for- 


* merly condeicended, by ſolemn treaties, to refer to 
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thoſe of dweden, the differences that might ariſe be+ 
tween them and their ſenate ; this the Kings of Sweden 
have alſo done with regard to thoſe of Denmark. The 
princes and ſtate's of Weſt Friezland, and the burgeſſes 
of Embden, hav: in the ſame manner conſtituted the 
republic of the United Provinces the judge of their 
differences. The princes of Neufchatel eſtabliſhed, in 
1406, the canton of Bern the judge and perpetual ar- 


bitrator of their diſputes. Thus alſa, according to the 
ſpirit of the Helactic confederacy, the entire body takes 


cognizance of the troubles that ariſe in any of the con- 
federated ſtates, though each of them is truly ſovereign 
and independent. 

As ſoon as a nation acknowledges a prince for its 
lawful ſover-ign, all the citizens owe him a faithful 
obedience, He can neither govern the ſtate, nor per- 
form what the nation expects from him, if he is not 
punctually obeyed. Subjects then have no right, in 


doubtful caſes, to queſtion the wiſdom or juſtice of 


their ſovereign's commands ; this examination belongs 
to the prince: his ſubjects ought to ſuppole, if there 
be a poſſibility of doing it, that all his orders are juſt 
and ſalutary: he alone is accountable for the evil that 
may reſult from them, 

In the mean time, this ought not to be entirely a 
blind obedience, No engagement can oblige, or even 
authorize, a man to violate the laws of nature. All 
authors who have any regard to conſcience, or modeſty, 
agree, that a perſon ought not to obey ſuch com- 
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mands as are evidently contrary to the laws of God. 
Thoſe governors of places who bravely refuſed to exe- 


cute the barbarous orders of Charles IX. to the famous 
St. Bartholomew, have been univerſally praiſed ; and 
the court did not dare to puniſh them, at leaſt openly. 
« Sire, ſaid the brave Orte, governor of Bayonne, in 


his letter, I have communicated your majeſty's com- 


% mand to your faithful inhabitants and warriors in the 
« garriſon : and I have found there only good citizens 
„ and brave ſoldiers; not one hangman : therefore 
« both they and I moſt humbly entreat your Majeſty, 
« to be pleaſed to employ our arms and lives in things 
© that are poſſible, however hazardous they may be, 
„and we will exert ourſelves ro the laſt drop of our 
« blood” =, The Count de Tende, Charney, and 
others, replied to thoſe who brought them the orders 
of the court, that they had too great a reſpect for the 
king, to believe that ſuch barbarous orders came from 
him, "16 


It is more difficult to determine in what caſes a ſub- ; 


je& may not only refuſe to obey, but even reſiſt a ſo- 
vereign, and by force repel force. When a ſovereign 


does injury to any one, he acts without any regal au- 


thority ; but we ought not from thence to conclude 
haſtily, that the ſubject may reſiſt him. The nature 
of fovereignty, and the welfare of the ſtate will not 
permit citizens to oppoſe a prince whenever his com- 
mands appear to them unjuſt or prejudicial. This would 
be to fall again into the ſtate of nature, and to render 
government impoſſible. A ſubject ought to ſuffer with 
patience, from the prince, acts of injuſtice that are 
doubtful and ſupportable. Firſt, becauſe whoever has 
ſubmitted to the deciſion of a judge, is no longer capa- 
ble of deciding his own pretenſions : thoſe inſtances of 


a Mezeray's Hiſt. of France, Vol. II. p. 1107. 
injuſtice 
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injuſtice that are ſupportable ought to be paſſed over 


from a regard to the peace and ſafety of the ſtate, and 
on account of the great advantages obtained by living 
in ſociety, It is preſumed that every citizen has ta- 
citly engaged to obſerve this moderation, becauſe, 
without it ſociety could not ſubſiſt. But when the in- 
juries are manifeſt and atrocious, when à prince, 
without any apparent reaſon, is reſolved to deprive us 
of life, or of thoſe things, the loſs of which would 
render life bitter, who can diſpute our right to reſiſt 
kim? Self-preſervation is not only a Law of Nature, 
but an obligation impoſed by Nature, and no man can 
entirely and abſolutely give up to another. And though 
he might give it up, can he be conſidered as having 
done it by his political engagements, when he entered 
into ſociety only to eſtabliſh his own ſafety upon a 


more ſolid baſis ? The welfare of ſociety does not re- 


quire ſuch a ſacrifice ; and as Barbeyrac well obſerves 
in his notes on Grotius, „If the public intereſt re- 
quires, that thoſe who obey, ſhould particularly ſuffer 
ſomething ; it is not leſs for the public intereſt that 


thoſe who command, ſhould be afraid of carrying their 


patience to the utmoſt extremity b.“ The prince 


who violates all laws, who obſerves no meaſures, and 


who would in his tranſports of fury take away the life 
of an innocent perſon, ſtrips himſelf of his royalty, 
and is no more than an unjuſt and outrageous mortal, 
againſt whom his people are allowed to defend them- 
ſelves. But he who, after having loſt all the ſenti- 
ments of a ſovereign, diveſts himſelf even of the ap- 
pearances and exterior conduct of a monarch, degrades 
himſelf; he no longer retains the ſacred perſon of a 
ſovereign, and cannot retain the prerogatives attached 
to his ſublime character. However, if this prince is 


De jure belli & pacii, Lib, I. cap, iv. G. ii. net, 1. 
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not a monſter, if he is furious only from à juſt paſ- 
ſion, and is ſupportable to the reſt of the nation; the 
reſpect we ought to pay to the tranquillity of the ſtate 
is ſuch, and the reſpe& of ſovereign majeſty ſo power- 
ſul, that we are ſtrictly obliged to ſeek every other 
means of preſervation, rather than to put his perſon 
in danger, Every one knows the example ſet by David : 
he fled; he kept himſelf concealed, to ſecure himſelf 
from Saul's fury; and more than ance ſaved the life 
of his perſecutor. When the reaſon of Charles VI. of 
France, was ſuddenly diſordered by a fatal accident, 
he in his fury killed ſeveral of thoſe who ſurrounded 
him: none of them thought of ſecuring his own life, 
at the expence of that of the King; they only endea- 
voured to diſarm him, and to make him maſter of him- 
ſelf : they did their duty like brave men and faithful 
ſubjects, in expoſing their lives, to ſave that of this un- 
fortunate monarch, We owe this ſacrifice to the ſtate 
and to ſovereign majeſty: Furious from the diſorder 
of his organs, Charles was not guilty, he might re- 
cover his health, and again become a good king. 
What has been ſaid is ſufficient for the intention of this F. 58. 
work: the reader mav ſee theſe queſtions treated more Were. | 
5 at large in many books that are well known. We ſhall 
| finiſh: this ſubject with an important obſervation. A ſo- 
vereign is undoubtedly allowed to take miniſters, to eaſe 
þ him in the painful office of government; but he ought 
| never to abandon his authority to them. When a nation 
chuſes a conductor it is not for him to deliver up his 
charge into other hands. Miniſters ought to be only in- 
ſtruments in the hands of the prince; he ought conſtantly 
to direct them, and continually endeavour to know whether 
they follow his inſtructions. If the imbecility of age, or 
ſome infirmity render him incapable of government, a re- 
gent ought to be nominated according to the laws of the 
t ſtate; but when the ſovereign can hold the reins, let him 
make 


> yo wv; .- 


B. I. C. v. 


48 OF STATES ELECTIVE, 


mak uſe of them, and not put them into other hands. The 
laſt kings of France of the firſt race delivered the govern- 
ment and authority to the mayors of the palace : thus 
they became mere phantoms, and juſtly loſt the title and 
honour of a dignity, the functions of which they had 
abandoned. The nation is a gainer by crowning an all- 
powerful miniſter ; for he will improve as his inheritance, 
the funds he 1 while he had only a 27 5 uſe 
of them. 


. 


Of States Elefive, Succeſſrve or Hereditary, and of thoſe 
called Patrimonial. 


.es. E have ſeen in the preceding chapter, that it 
1 originally belonged to a nation to confer the ſu- 

preme authority, and to chuſe that by which it was to be 
governed. If it confers the ſovereignty on the perſon 


ſovereign's death, the ſtate is elective. As ſoon as the 

prince is elected according to law, he enters into the poſ- 
ſeſſion of all the prerogatives which thoſe very laws annex 
to his dignity. 

It has been debated whether eleCtive kings and princes, 
are real ſovereigns. But he who lays any ſtreſs on this 
circumſtance muſt have only a very confuſed idea of ſove- 
reignty. The manner in which a prince obtains his digni- 
ty, has nothing to do with determining its nature. We 
muſt conſider, firſt, whether the nation itſelf forms an 

| 1 
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independent ſociety (ſee chap. I.) and ſecondly, what is the 
extent of the power it has entruſted to the prince, When- 
ever the chief of an independent ſtate really repreſents a 
nation, he ought to be conſidered as a true ſovereign (y. 
40.) though even his authority ſhould be limited in ſeve- 
ral reſpects. | 


When a nation would avoid the troubles with which the A. 58, 

8 We a : ates ſucceſ- 
election of a ſovereign ſeldom fails of being accompanied, ve and heredi- 
it makes its choice for a long ſucceſſion of years, by eſta- -7-. Pars ws 
bliſhing the right of ſucceſſion, or in rendering the crown of ſuccefſion, 
hereditary in a family, according to the order and rules 
that appear moſt agreeable to that nation. The name of 
an Hereditary State or Kingdom is given to that where the 
ſucceſſor is appointed by the ſame law that regulates the 
ſucceſſions of the individuals. The Succeſſfve Kingdom is 
that where a perſon ſucceeds according to a particular fun- 
damental law of the ſtate, Thus the lineal ſucceſſion of - 
the males alone, is eſtabliſhed in France. 

The right of ſucceſſion is not always the primitive , $ 59- 
eſtabliſhment of a nation; it may have been introduced this right, - 
by the ſucceſſion of another ſovereign ; and even by uſur- 


t pation itfelf. But when it is ſupported by a long poſſeſſi- 

4 on, the people are conſidered as having conſented to it ; 11 
and this tacit conſent renders it lawful, though the ſource f | 

= be vicious. It reſts then on the foundation we have al- I 

le ready pointed out, a foundation that alone is lawful and 

e incapable of being ſhaken, and to which it muſt conſtantly | 

A return. | 

as This right, according to moſt authors, and particularly 6. 60. 4 
Grotius, may be derived from other ſources, as conqueſt, Ober Agg. F 

s, or the right of a proprietor, who on his becoming maſter io the lame. I 

is of a country, invites inhabitants to ſettle there, and' gives | | 

hs them lands, on condition of their acknowledging him and 

li- his heirs for their ſovereigns. But as it is abſurd to ſup- 

Te poſe that a ſociety of men can ſubmit otherwiſe than with is 

* a view to their own own ſafety and welfare, and ſtill more 1 


nt 93 that * 
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that they can bind their poſterity on any other footing, 
every thing muſt at laſt return to the ſame ſource, and it 
muſt ſtill be ſaid, that the ſucceſſion is eſtabliſhed by the 
expreſs will, or by the tacit conſent of the nation, for the 
welfare and ſafety of the ſtate. 

It thus remains a conſtant truth that in all caſes, the ſuc- 
ceſſion is only eſtabliſhed and received with a view to the 


of the ſucceſſion. public welfare and the common advantage. If it happens 


then that the order eſtabliſhed in this reſpect becomes de- 
ſtructive to the ſtate, the nation has certainly the right of 
changing it by a new law. Salus populi ſuprema lex, the 
ſafety of the people is the. ſupreme law; and this 
law is agreeable to the ſtricteſt juſtice, the people being 
united in ſociety only with a view to their ſafety and 
greater advantage. 

This pretented proprietary right attributed to princes, is 
a Chimera produced by an abuſe of the pretended laws of 
inheritance with reſpe& to private perſons. The ftate 
neither is, nor can be a patrimony, ſince the patrimony is 
only made for the welfare of the maſter, while the prince 
is eſtabliſhed only for the weliare of the ſtate, The 
_ conſequence is evident: if the nation plainly perceives the 
heir would be a pernicious ſovereign, it has a right to ex- 
clude him. 

The authors whom we oppoſe, grant this right to a 
deſpotic prince, while they refuſe it to nations. This is 
becauſe they conſider ſuch a prince. as a real proprietor 
of the empire, and will not acknowledge that the care 
of their own ſafety, and the rights of government eſ- 
ſentially belong to the ſociety, when they have entruſted 
them without expreſs reſerve to a monarch and his 
heirs. In their opinion, the kingdom is the inheritance 
of the prince, in the ſame mapner as his field and his 
flocks. A maxim injurious to human nature, and which 
they would not have produced in an enlightened age, if 
they had not ſupports that are too often ſtronger than reaſon 
and juſtice, 

A nation 
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A nation may, for the ſame reaſon, oblige one 


branch who removes to another country to renounce ations. 


all claim to -the crown, as a daughter who marries a 
foreign prince. Theſe renunciations, required or ap- 
proved by the ſtate, are extremely valid, ſince they 
are equivalent to a law that ſuch perſons and their 
poſterity ſhould be excluded from the throne. Thus 
the laws of England have for ever rejected every Ro- 
man Catholic. Thus a law of Ruſſia made at the 
„beginning of the reign of Elizabeth, moſt wiſely 
c excluded from the poſſeſſion of the crown, every heir 
« who poſlefled another monarchy ; and thus the law 


of Portugal diſqualikes every ſtranger who lays claim 


„ to the crown by right of blood .“ 

Celebrated authors, in other reſpects very learned 
and judicious, bave then wanted true principles ia 
treating of renunciations. They bave expatiated 
greatly on the rights of infants born or to be born, of 
the tranſmiffion of theſe rights, &c. but they ought 
to have conſidered the ſucceſſion, as leſs a property of 
the reigning family, than as a law of the ſtate. From 
this clear and inconteſtable principle eaſily flows the 
whole doctrine of renunciations. Thoſe required or 
approved by the ſtate are valid and ſacred; and theſe 
are the fundamental laws: Thoſe not authorized by 
the ſtate can be only obligatory to the prince who 
made them. They cannot injure his poſterity, and be 
himſelf may return, in caſe the ſtate requires and calls 
him; for this he owes to à people who had committed 
their ſafety to his care, By the ſame reaſon, the prince 
cannot lawfully reſign at an improper juncture to the 
damage of the ſtate, and abandon in imminent danger 
a nation that had put itſelf under his care. 


a Spirit of Laws, Book XXVI Chap. XXIII. where may be ſeen 
very good political reaſons for theſe regulations. 
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In ordinary caſes, when the ſtate may follow the 


ſucceſſion ought Eſtabliſhed rule, without being expoſed to very great 


commonly to be 


kept. 


N. 64. 


Of Regents. 


pality of Neufchatel, in 1672. 


and manifeſt danger, it is certain, that every deſcen- 
dant ought to ſuceeed, when the order of the ſucceſſion 
calls him to the throne, with whatever incapacity of 
reigning by himſelf he may be accuſed. This is a 
conſequence . of the ſpirit of the law that eſtabliſhed 
the ſucceſſion : for the people had recourſe to it to pre- 
vent the troubles which would otherwiſe have been 
almoſt inevitable at every change. Now little advances 
muſt have been made towards obtaining this end, if at 
the death of a prince, the people were allowed to ex- 
amine the capacity of his heir, before they acknow- 
ledged him for their ſovereign. ** What a door would 
ce this open for uſurpers or malecontents !—-It was to 


« avoid theſe inconveniencies that the order of ſuc- - 


© ceſſion was eſtabliſhed; and nothing more wiſe 
„ could have been done; fince by this means no more 
„ is required than his being the king's ſon, and his 
© having life, which can admit of no diſpute ; but on 
« the other hand there is no rule fixed to judge of the 
« capacity or incapacity of reigning b.“ Though 
the ſucceſſion was not eſtabliſhed for the particular 


advantage of the fovereign and his family, but for 


that of the ſtate; the ſucceſſor appointed has never- 
theleſs a right, to which juſtice requires that regard 
ſhould be paid. His right is ſubordinate to that of 
the nation, or to the ſafety of the ſtate; but it 
ought to take place, when the public welfare does 
not oppoſe it. 

- Theſe reaſons have the greater weight, where the 
law, or the ſtate, may remedy the incapacity of the 
prince by nominating a regent, in the ſame manner 
as is practiſed in caſe of his minority. This regent 
is inveſted, during the whole time of his adminiſtra- 


b Memorial in behalf of Madam de Longueville, touching the princi- 


tion, 
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tion, with the royal authority; but he executes it in 
the king's name. | 


The principles we have juſt eſtabliſhed on the ſuſ- The Ee: ey 
ceſſive or hereditary right, manifeſtly ſhew, that a of ſovereigadies. 


prince , has no right to divide his ftate among his 
children. Every ſovereignty properly ſo called, is in 


its own nature, one and indiviſible; and thoſe who 


have united in ſociety cannot be ſeparated in ſpite of 


| themſelves. Theſe partitions, ſo contrary to the na- 


ture of ſovereignty and the preſervation of ſtates, 
have been much in uſe: but an end has been put 
to them, wherever the people, and even the princes 
themſelves have had a full view of their greateſt in- 
tereſt, and the foundation of their ſafety, | 

But when a prince has united ſeveral different na- 
tions under his authority; his empire is then pro- 
perly an aſſemblage of ſeveral ſocieties ſubject to the 
ſame head; and nothing can naturally hinder his 
being able to divide them between his children : he 
may diſtribute them, if there be. no law, nor any 
conventions to the contrary, and if each of his ſtates 
conſents to receive the ſovereign he appoints for it. 
For this reaſon France was divided under the two 
firſt races 2. But being entirely incorporated under 
the third, it became indiviſible, and a fundamental 
law has declared it ſo, That law, wiſely providing 
for the preſervation and ſplendour of the kingdom, 
unites irrevocably to the crown all the acquiſitions 
of its kings. | 

The ſame principles alſo furniſh us with the ſo- 
lution of à celebrated queſtion, When the right of 


ditary ſtate, and two or three competitors lay claim 3 


to the crown; it is aſked, who ſhall be the judge 


It muſt be obſerved that theſe partitions ought not to. be made without 
of 


the approbation and conſent of the reſpective ſtates, 


Who arc 4 de- 
cide the 4. putes 


ſucceſſion becomes uncertain in a ſucceſſive or here- — to the 
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of their pretenſions? Some learned men, reſting on the 


opinion that ſovereigns acknowledge no other judge 


but God, have maintained, that the competitors for the 


crown, while their right is uncertain, ought either to 
come to an amicable agreement, and enter into articles 
among themſelves, or to chuſe arbitrators, to have re- 
courſe to lots, or, in ſhort, to determine the diſpute 
by arms; and that the ſubjects cannot in any manner 
decide the queſtion. It is aſtoniſhing that celebrated au- 
thors ſhould have maintained ſuch a doctrine. But even 


in ſpeculative philoſophy, there is nothing fo abſurd as 


not to have been advanced by ſome philoſophers 2; in- 
deed little can be expected from the human mind 


when ſeduced by intereſt or fear, What! in a queſ- 


tion that concerns none ſo much as the nation, that re- 
lates to the power eſtabliſhed only with a view to the 


| happineſs of the people; in a quarrel that is going to 


decide for ever their moſt valuable intereſts, and their 


very ſafety, are they to ſtand by as tranquil ſpectators 


Are they to allow ſtrangers by the blind lot of arms, 
to appoint them a maſter, as a flock of ſheep is to wait 
till it is determined, whether they are to be delivered 
up to the butcher, or reſtored to the ſhepherd's 
care | 

But, fay they, the nation has ſtripped itfelf of all 
juriſdiction, by giving it to a ſovereign; it has fubmitted 
to the reigning family, it has given to thoſe who are 
deſcended from that family a right which nobody can 
take from them : it has eſtabliſhed them its ſuperiors ; 
and can no longer judge them. Very well! But ought 
not this nation to know to whom it is bound, and to 
prevent its being delivered up to another ? And fince it 
has eſtabliſhed the law of IE? who can bettet, 


2 Ne ſcio quomodo nihil tam abſurde dici poteſt, quod im non dicetur ab ali 
quo philoſophorum. Cicero. de Divinat, Lib, II. 
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who has a greater right to appoint him whom the fun- 
damental law has provided and pointed out? Let us 
ſay then without heſitation, that the decifion of this 
grand controverſy belongs to the nation, and to the na- 
tion alone. If even the competitors have agreed a- 
mong ' themſelves, or have chofen arbitrators, the na- 
tion is not obliged to ſubmit to what they have thus re- 
gulated, unleſs it has conſented to the tranſaction or 
compromiſe ; princes not acknowledged, and whoſe right 
is uncertain, not being in any manner able to difpoſe 
of its obedience. It can acknowledge no judge over it 
in an affair that relates to its moſt ſacred duties, and moſt 
precious rights. 

Grotius and Puffendorff differ in reality but little 
from this opinion ; but would not have it called the deciſion 
of the people, or ſtate, or a juridical ſentence (judi- 
cium juriſdiftionis). And we thall not difpute about 
words, However, more here is required than a mere 
examination of their rights, in order to ſubmit to that 


competitor who has the beſt. All the diſputes that ariſe 


in ſociety ought to be judged and decided by the public 
authority. As ſoon as the right of ſucceſſion is found 
uncertain, the fovereign authority returns for a time 


to the body of the ſtate, which ought to exerciſe it, 


either by itſelf, or by its reprefentatives, till the true 
ſovereign be known. The conteſt on this right fuſ- 
« pending the functions in the perfon of à ſovereign, 
te the authority naturally returns to the ſubjects, not to 
«© be retained by them, but to allow them to prove on 
« which of the competitors it lawfully devolves, in 
« whoſe hands they are at length to place it. It would 
« not be difficult to ſupport, by an infinite number of 
« examples, a truth ſo evident by the light of reaſon: 
« it is ſufficient to remember, that the ſtates of France, 
tc after the death of — the Fair, terminated the 

famous 


pend on the 
Judgment of a 
foreign power, 
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ought not to de- 
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& famous diſpute between Philip de Valois and the 
« King of England (Edward III.) and that theſe ſtates, 


« though ſubject to him in whoſe favour they granted 


« the deciſion, were nevertheleſs the judges of the dif- 
« pute 2.“ 

Guichardin, Book XII. alſo ſhews that the ſtates of 
Arragon decided the ſucceſſion to that kingdom, in fa- 
vour of Ferdinand, the grandfather of Ferdinand, 
the huſband of Iſabella Queen of Caſtile, in pre- 


| ference to the other relations of Martin King of Ar- 


ragon, who pretended that the kingdom belonged to 
them b. 

It was alſo the ſtates who in the kingdom of Jery- 
ſalem decided the diſputes of thoſe who made pretenſions 
to it, as is juſtified by ſeveral examples in the foreign po- 
litical hiſtory . 

The ſtates of the principality of Neufchatel have of- 
ten pronounced in form a juridical ſentence on the ſuc- 
ceſſion of the ſovereignty. In the year 1707, they de- 
cided between a great number of competitors, when 
their deciſion in favour of the King of Pruſha was ac- 


knowledged by all Europe in the treaty of Utrecht, 


The better to ſecure the ſucceſſion in a certain and in- 


ſtates (Portugal excepted) that no deſcendant of the ſo- 


vereign can ſucceed to the crown, if he is not born 


in marriage conformably to the laws of the coun- 


try. As the nation has eſtabliſhed the ſucceflion, to the 


2 The anſwer in behalf of Madame de Langueville, to = memorial 
in behalf of Madame de Nemours. 


d Ibid. 


© See the ſame memorial which quotes P. Labbe's Royal Abridgmeat, 
page 301, and following. 
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nation alone belongs the power of acknowledging thoſe 
who are capable of ſucceeding ; and conſequently on 
its judgment” and laws alone muſt depend the validity 
of the marriage of its ſovereigns, and the legitimacy of 
their birth, 

If educgtion had, not the power of familiariſing the 
human mind to the greateſt abſurdities, is there a 
wiſe man who would not be ſtruck with aftoniſh- 
ment at ſeeing ſo many' nations ſuffer the legitimacy 
and right of their princes to depend upon a foreign power ? 


The court of Rome has invented an infinite number 


of obſtructions and nullities in marriages, and at the 
ſame time arrogates to itſelf the right of judging of 
their validity, and of raiſing obſtructions ; ſo that a prince 
of its communion cannot in certain caſes be ſo much 
his own maſter, as to contract a marriage neceſſary to 
the ſafety of the ſtate, Jane, the only daughter of 
Henry IV. King of Caſtile, found this true by expe- 
rience, Some rebels publiſhed abroad that ſhe owed 
her birth to Bertrand de la Cueva, the King's favourite, 
and in ſpite of the declarations and laſt will of that 
prince, who conſtantly acknowledged Jane for his daugh- 


ter, and ' nominated her his heireſs, they called to the 
crown Iſabella Henry's ſiſter, and the wife of Ferdinand 


heir of Arragon. The grandees of Jane's party, had 
provided a powerful rafource by negociating a marriage 
with Alphonſus King of Portugal ; but as that prince 
was Jane's uncle, it was neceſſary to obtain a diſpen- 
ſation from the pope, and Pius II. who was in the in- 
tereſt of Ferdinand and Ifabella, refuſed to grant the 
diſpenſation, though ſuch alliances were then very com- 
mon. Theſe difficulties cooled the ardour of the Por- 
tugusſe monarch, and abated the zeal of the faithful 
Caſtilians, Every thing ſucceeded with Iſabella, and the 
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unfortunate Jane took the veil, in order to ſecure, by this 


heroic ſacrifice, the peace of Caſtile. 4. 
If the prince proceeds and marries, notwithſtanding 


the Pope's refuſal, he expoſes his dominions to the 


moſt fatal troubles. What would have become of 
England, if the reformation had no: been happily eſta- 
bliſhed when the Pope preſumed to declare Queen 
Elizabeth illegitimate, - and incapable of wearing the 
Crown. | 

Lewis of Bavaria, a great emperor, here boldly 
claimed the rights of his crown. We ſee in the di- 
plomatic code of the law of nations by Leibnitz 
© two acts in which that prince condemns as an in- 
vaſion of the imperial authority, the doctrine that at- 
tributes to any other power but his own, the right 
of granting diſpenſations, and of judging of the validity 
of marriages, in the places under his obedience ; but he 
was neither well fupported in his life-time, nor imitated 
by his ſucceſſors. | 


d I take this hiſtorical paſſage 
from M. Du port de Terire's Cen- 
|; tracirs, for | have not the origi- 
nai hiſtorians by me. However, 
I] dv not enter into the queltion 
reiating to the birth of Jane: hi- 
would h-re be of ne ve The 
princeſs had not been declared a 


baſtard according to the laws; the 


King acknowledged her tor his 
daughter ; and beſides, whether ſhe 
was or was not legitimate, the in- 
convenicnces that followed from 
the Pupe's refuſal, remained the 
fame, both with reſpe& to her aud 
the King of Portugal. 


e P. 164 Forma divortii na- 
trimonialis inter Johannem filtum 
Regis Bohemia & Margaretham 
Duciſſ:m Kairinthie This divorce 
is given by the Emperor on account 


of the impotency of the huſhand, 


per aufaritatem, ſays he, nobis ritt 
debitam & — 


P. 56. Forma diſpenſationis ſu- 
per ute conſanguimitatis inter 
Ludovicum Marchionem Branden- 
burg. & Margaretham Duciſſam 
Karinthie, nec non legitimatio libe- 
rerum procreandorum, fade per 
Dom, Ludovic, IV. Rom, Imper. 


It is only an human law, ſays 
the Emperor, that hinders theſe 


marriages, infra gradus affinitatis 


.nguints prejſertim mfr fratres 
5 ſerorei. 157 cujus id — 
ts diſpenſare ſolummods pertinet ad 
audtoritatem Imperatoris ſeu princi- 
fits Remanorum, He at length op- 
poſes and condemns the opinion of 
thoſe who dared to ſay that theſe 
di;penſations depended on eccleſi - 
aſtics, Both this act and the for- 
mer are dated in the year 1341» 


There 


— 
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There are, in fine, ſtates in which the ſovereign _ 1 4 
may chuſe his ſucceſſor, and even transfer the crown patrimonial. 
to another during his life: theſe are commonly called 
patrimonial kingdoms or ſtates: but let us reject fo un- 
juſt and ſo improper an epithet, which can only ſerve 
to raiſe in the minds of ſovereigns, ideas very oppo- 
ſite to thoſe they ought to entertain. We have ſhewn 
(F. 61.) chat a ſtate cannot be a patrimony. But it 
may happen, that a nation, either as an effe& of an 

"23 entire confidence in the prince, or from ſome other 
reaſon, has entruſted him with the care of appointing 
a ſucceſſor, and even conſented to receive, if he thinks 
proper, another ſovereign from his hands. Thus we 


ſee Peter I. Emperor of Ruflia, nominated his wife to 


* 92 hs 


t ſucceed him, though he had children. 
U But when a prince chuſes his ſucceſſor, or when 8 69. 
. he cedes the crown to another, he properly only no- = — 1 pg 
i minates, in virtue of the power with which he is en- alienable. 
truſted, either expreſsly, or by a tacit conſent, him 
who is to govern the ſtate after him. This neither 
4 is nor can be an alienation properly ſo called. Every 
true ſovereignty is unalienable in its own nature. We Ft 
. ſhall be eaſily convinced of this, if we pay attention | 
4 to the origin and end of political ſociety, and of the | 
* ſupreme authority. A nation becomes incorporated in- 
* to a ſociety, to labour for the common welfare, as it | | 
ſhall think proper, by living according to wholeſome | | 
. laws. With this view it eſtabliſhes a public authority, 1 
3 If it truſts this authority to a prince, even with the 4 
4 power of tranſmitting it into other hands; this can | 
4 never be, at leaſt by the expreſs and unanimous con- 
* ſent of the citizens, with the right of really alienating 
- or ſubjecting the ſtate to another body politic 5 for the 
2 individuals who have formed this ſociety are entered 


into it in order to live in an independent ſtate, and 
nat under a foreign yoke. Let them not oppole 


. againſt 
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againſt us any other ſource of this right; as con- 
queſt, for inſtance, for we have already ſhewn (y. (o.) 


that theſe different ſources return at length to the true 


principles on which all juſt governments are founded. 
While the victor does not treat his conqueſts accard- 
ing to 'theſe principles, the ſtate of war ſtill in ſome 
meaſure ſubſiſts. At the moment when he places it 
in a civil ſtate, his rights are proportioned by the prin- 
Ciples of the ſtate. 

I know that many: authors, and particularly Grotius * 
give long enumerations of the alienations of ſovereign- 
ties. But examples frequently prove only the abuſes 
that have been made of power, and not what is right. 
And beſides, the people conſented to the alienation, 
either willingly or by force. What could the inhabi- 
tants of Pergamos, Bithynia, and Cyrene do, when 
their kings gave them by their laſt wills to the Ro- 
man people? Nothing remained for them, but the part 
of ſubmitting with a good grace to ſo powerful a lega- 


tee. In alledging an example capable of ſerving as an 


authority, it was neceſſary for them to have cited that 
of a people reſiſting a like diſpoſition of their ſove- 
reign, and that reſiſtance being generally condemned 
as unjuſt and rebellious. Had Peter I. who nominated 
his wife to ſucceed him, been willing to ſubject his 
empire to the Grand Seignor, or to ſome other neigh- 
bouring power, can we believe that the Ruſſians 
would have ſuffered it, and that their reſiſtance would 
have paſſed for a revolt? We do not find in Europe 
any great ſtate that is reputed alienable. If ſome petty 
principalities have been conſidered as ſuch, it is becauſe 
they were not true ſovereignties. They aroſe in the 


empire with greater or leſs liberty: their maſters 


De Jure Belk & Facis, Lib, I. Cap. III. $. XII. 
I made 
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made à traffic of the rights they poſſeſſed in theſe ter- 


ritories; but they could not withdraw them * a de- 
'F ee on the empire. 
. Let us conclude then, that nations alone have 
- the right of ſubmitting to a foreign power ; for the 
e right of really alienating the ſtate, can never belong 
t to the ſovereign, unleſs it be given him by the en- 
tire body of the people. That of nominating the ſuc- 
ceſſor, or committing the ſcepter to other hands, muſt 
0 alſo be preſumed, and ought to be founded on an ex- 
- preſs conſent, on a law of the ftate, or on long cuſ- 
8 tom, juſtified by the tacit conſent of the people. 
. If the power of nominating a ſucceſſor is truſted to 1 5. 70. 3 
5 the ſovereign, he ought to have no other view in his prince .* 
- choice, but the advantage and ſafety of the ſtate, He 4 — * 1 
n himſelf was eſtabliſhed only for this end (F. 39.); the 
j- liberty of conferring his power on another, could then 
3 be only granted him with the ſame view. It would 
— be abſurd to conſider a prerogative of uſe to the prince, 
n of which he might make his private advantage. Pe- 
at ter the Great propoſed only the welfare of the em- 
— pire when he left the crown to his wife. He knew | 
d that heroine was moſt capable of following his views, | 
d and of perfecting the great things he had begun, and there- | 
is fore preferred her to his ſon, who was till very young. | | 
= If we often found on the throne ſuch elevated minds L| 
1s as Peter's, a nation could not take wiſer meaſures in b 
d order to be well governed, than to truſt the prince, by | 
)e a fundamental law, with the power of appointing his k 
ty ſucceſſor. This meaſure would be much better than | 
ſe the order of birth. The Roman emperors who had 
ie no male children, appointed a ſucceſſor by adoption. 
rs Rome was obliged to this cuſtom for a ſeries of 


ſovereigns unequalled in hiſtory : Nerva, Trajan, Adrian 
himſelf, and Marcus Aurelius ; what princes ! Does 


the right of birth often place ſuch on the throne ? 
de 0 We 
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$. 771. We may go ſtill farther, and boldly ſay, that in an 
moms N — act of ſuch importance to the ſafety of the entire nation, 
ratification. the tacit conſent and ratification of the people or ſtate, 
is at leaſt neceſſary, to give it a full and entire effect. 


If an Emperor of Ruſſia had thought proper to nomi- 


nate for his ſucceſſor a ſubject notoriouſly unworthy - 


of the crown, it is not at all probable that ſuch a vaſt 
empire would have blindly ſubmitted to ſo pernicious 
an appointment. And who would preſume to blame a 
nation for refuſing to be ruined out of reſpe& to the 
laſt orders of its prince? As ſoon as the people ſub- 
mits to the ſovereign appointed to rule over them, they 
tacitly ratify the choice made by the laſt prince; and 
the new monarch enters into all the rights of his 
predeceſſor. 


R 


The principal Objetts of a good Government ; and firfl on 
providing for the neceſſities of the Nation. 


The . we AFTER theſe obſervations on the conſtitution of 
— ion the ſtate itſelf, we come now to the principal 
duties. 1. He objects of a good government. We have ſeen above 
ought to procure 


plenty. (§. 41, and 42.) that the prince on his being inveſted. 


with the ſovereign authority, is entruſted with the du- 
ties of the nation in relation to government. In treat- 
ing of the objects of a wiſe adminiſtration, we muſt 


then ſhew the duties of a nation towards itſelf, and 


thoſe of the ſovereign towards his people. 
A wile 


B. I. C. VI. OF A GOOD GOVERNMENT. 
A wiſe conductor of the ſtate will find in the end of 


civil ſociety the general rule and indication of his du- 
ties. The ſociety is eſtabliſhed with the view of pro- 


curing to thoſe who are its members, the neceſſities, 
conveniences, and accommodations of life; and in ge- 
neral, every thing neceſſary to their felicity ; to take 
ſuch meaſures that each may peacefully enjoy his own 
property, and obtain juſtice with ſafety ; and, in ſhort, 
to defend. the whole from all violence from without. 
(F. 15.) The nation, or its conductor, ſhould firſt ap- 
ply to the buſineſs of providing for all the wants of the 
people, and producing a happy plenty of all the ne- 
ceſſaries of life, with its conveniences and innocent 
and laudable enjoyments. As an eaſy life without 
floth contributes to the happineſs of men, they are thus 


placed in a condition to labour with greater ſafety 


and ſucceſs after their on perfection; which is their 
grand and principal duty, and one of the views they 
ought. to propoſe by uniting in ſociety. 


To ſucceed in procuring this abundance of every x, 3.79 
thing, it is neceſſary to take care that they have a ſuf- of: 


ficient number of able workmen in every uſeful or ne- ber 


ceſſary profeſſion. An authentic application to go- 
vernment, wile regulations, and aſſiſtance properly 
granted will produce this effect, without uſing con- 
ſtraint, which is always fatal to induſtry. 

Thoſe workmen that are uſeful, ought to be re- 


has certainly a right of uſing reſtraint, if it be found 
neceſſary to ſucceed in it. Every citizen owes this to 
his country; and an artiſt in particular who is nou= 
riſhed, educated, and juſtructed, in its boſom, cannot 
lawfully leave it, and carry to ſtrangers an induſtry 
which he Jearnt at home; unleſs his country has no 
occaſion for him, or he cannot there obtain the juſt 
fruit of his labour and abilities. Buſineſs muſt then 

be 


: To hinder 
tained in the ſtate, and in this the public authority deparcere 7 
thole that are 
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be procured for him; and if while able to obtain an 


honeſt livelihood in his own country, he would for no 
reaſon abandon it, the ſtate has a right to prevent him. 
But a very moderate uſe ought to be made of this right, 
and only in important or neceſſary caſes. Liberty is 
the ſoul of abilities and induſtry : frequently a work- 
man or an artiſt, after having travelled abroad, is 
recalled home by a natural 'ſenſation, more able and 
better qualified to ſerve his country than before. If 
certain caſes be excepted, it is beſt in this affair to 
practiſe the mild methods of protection, encourage- 
ment, &c. and to leave the reſt to that natural love 
felt by all men for the places of their birth. | 
$. 76. As to thoſe emiſſaries who come into a country to 
Of the emiſſaries 1 : . - 
who entice entice away uſeful ſubjects; the ſovereign has a right 
them aua. to puniſh them ſeverely, and has juſt cauſe of com- 
plaint againſt the power by whom they are employed. 
We ſhall treat elſewhere more particularly of the 
general queſtion, whether a citizen is permitted to 
leave the ſociety of which he is a member. The par- 
_ ticular reaſons relating to uſeful workmen are ſufficient 
here. EAA 
F. 76. The ſtate ought to encourage labour, to animate 
They ought to . 3 
enccurage la- induſtry, and to excite abilities; to propoſe: honours, 
4 end induf rewards, privileges; and to take ſuch meaſures that 
ſerves to be propoſed for an example. The parliament 
inceſſantly attends to theſe important affairs, in which 
neither care, nor expence is ſpared, And do we not 
even ſee a ſociety of excellent citizens formed with 
this view, and devote conſiderable ſums to this uſe. 
Prizes are alſo diſtributed in Ireland to the mechanics, 
huſbandmen, and who moſt diſtinguiſh themſelves. 
Can ſuch a ſtate fail of being powerful and happy ? 


CHAP. 


any one may live by his induſtry, Here England de- 


tivated as poſſible. He ought not to allow either „f dhe lande. 
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CHAP, vn. 


Of the ce. 15 the Earth. 


/ 


Or. all the arts, tillage, « or agriculture, i is ' doubtleſs 
the moſt uſeful and neceſſacy. It is the nurſing — utility of 
father of. the ſtate. The cultivation of the earth 
cauſes it to produce an infinite encreaſe ; it forms the 
ſureſt reſource, and the moſt ſolid funds of riches and 
commerce, for the people who enjoy an bappy * 
mate. | 
This affair then deſerves the utmoſt attention of the 6. 58. 
government. The ſovereign ought to neglect no means The meatares 


neceſſary in this 


of rendering the land under his obedience as well cul- reſpet. On 
the diſtribution 


communities or private perſons. to acquire large tracts 
of land i in order to leave it uncultivated. Theſe rights . 
of common, which. deprive, the proprietor of the free | RG 
liberty of diſpoſing of his lands, that will not allow $ 
him to farm them, and to cauſe them to be cultivated f 
in the moſt advantageous manner; theſe rights, I ſay,” | | 
are contrary to the welfare of the ſtate, and ought to 1 
be ſuppreſſed, or reduced to juſt bounds. The pro- . 
perty introduced among the citizens, does not prevent 
the nations having a right to take the moſt effectual 
meaſures to cauſe the whole country to produce the 
greateſt, and moſt advantageous revenue poſſihle. 1 
The government ought cafefully to avoid every . 78. 1 
thing capable of diſcouraging the huſbandman, or of don of 1 
diverting him from the labours of agriculture. „ 7. ( | 
taxes, thoſe exceſſive and ill-proportioned impoſitions, 
the burthen of which falls almoſt entirely on the culti- 


We vators ; 
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vators; and the vexations they ſuffer from the commiſ- 
ſioners Who levy them, take from the unhappy peaſant 
the means of cultivating the earth, and depopulate the 
country. Spain is the moſt fertile, and the worſt cul- 
tivated country in Europe. The church poſſeſſes too 
much land, and the undertakers of the royal magazines, 
who are authoriſed to purchaſe at a low price, all the 
corn they find in the poſſeſſion of a peaſant, above what 
is neceſſary for the ſubſiſtence of himſelf and his family, 
ſo greatly diſcourage the huſbandman, that he ſows no 
more corn than is neceſſary for the ſupport of his own 
houſhold. Whence frequently ariſes the greateſt ſcar- 
city in a country capable of feeding its neighbours. 

. $0, Another abuſe injurious to agriculture is, the con- 
ee — nope WM tempt caſt upon the huſbandman. The inhabitants of 
held in eſteem. cities, even the moſt ſervile artiſts, and the moſt lazy 

citizens, conſider him that cultivates-the earth with a 
diſdainful eye; they humble and diſcourage him. They 
dare to deſpiſe a profeſſion that feeds the human race; 
the natural employment of man. A little inſignificant 
ſtay-maker or a taylor, 'places' far beneath him the be- 
loved employment of the firſt conſuls and dictators of 
Rome. China has wiſely prevented this abuſe ; agri- 
culture is there held in honour, and to preſerve this 


happy manner of thinking, every year, on à ſolemn 


day, the Emperor himſelf, followed by his whole court, 
ſets his hand to the plough, and ſows a ſmall piece of 
land. Hence China js the beſt cultivated country in 
the world : It nouriſhes an innumerable multitude of 
people, that at firſt appears to the traveller too great for 
the ſpace they poſſeſs, 
F. ür, The cultivation of the ſoil is not only to be recom- 
Ahe aha mended by the government on account of the extraor- 
natural obliga- dinary advantages that flow from it; but from its being 


tion. 
of . an 
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an obligation impoſed by nature on mankind. The 
whole earth, is appointed for the nouriſhment” of its 


inhabitants: but it would be incapable of doing it, 
was it uncultivated. Every nation is then obliged by 


the law of nature to cultivate the ground that has fallen 
to its ſhare; and it has no tight to expect or require 
aſſiſtance from others, any farther than as the land in 


its poſſeſſion i is incapable of furniſhing it with neceſſa- 
ries, Thoſe people, like the antient Germans, and 


the modern Tartars, who having fertile countries, diſ- 


dain to cultivate the earth, and chuſe rather to live by 


rapine, are wanting to themſelves, and deſerve to be 
exterminited as ſavage and pernicious beaſts. There 


are others who, to avoid agriculture, would live only 


by hunting and their flocks. This might, doubtleſs, 
be allowed in the firſt ages of the world, when the 
earth, without cultivation, produced more than was 
ſufficient to feed its few inhabitants. But at preſent, 
when the human race is ſo greatly multiplied, it could 
2 ſubkait, if all nations reſolved to live in that man- 
Thoſe who ſtill retain this idle life, uſurp 
more N eatinfive territories, than they would have occa- 
ſion for, were they to uſe honeſt labour, and have 
therefore no reaſon to complain, if other nations, 
more laborious, and too cloſely confined, come to 
poſſeſs a part. Thus tho' the conqueſt of the civilized 
empires of Peru and Mexico were a notorious uſur- 
pation, the eſtabliſhment of many colonies on the 
continent of North America, may on their confining” 
themſelves within juſt bounds, be extremely lawful. 
The people of theſe viſt' countries rather OVer=ran 1 
inhabited them. 
The eſtabliſhment of public granaries is an EY 


care 'ſliduld be taken to prevent their being managed 
F 2 with 
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lent regulation for preventing ſcarcity: But great ries. | 
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with a mercantile ſpirit, and with views of profit. 
This would render them a monopoly, which would 
not be the leſs unlawful from its being carried on by 
the magiſtrate. Theſe granaries ſhould be filled in 
times of the greateſt plenty, and take off the corn 
that would lie upon the huſbandman's hands, or be 
carried in too great quantities to foreigners ; they 
ſhould be opened when corn is dear, and kept at a 
juſt price. If in a time of plenty they prevent this ne- 


ceſſary commodity from eaſily falling to a very low, 


price, this inconvenience is more than remedied by the 


relief they afford in dear times: or rather, no incon- 


venience ever ariſes from them. When corn is ſold 
extremely cheap, the manufacturer is tempted to un- 
derſel his neighbours, by offering his goods at a price 


which he is afterwards obliged to raiſe ; and this pro- | 


duces great diſorders in commerce, by putting it out 
of its courſe ; cr he accuſtoms himſelf to an eaſy life, 
which he cannot ſupport in harder times. It would 


be of advantage both to the manufacturers and to 
commerce to have the ſubſiſtence of the workmen kept 


ot a moderate, and nearly equal; price. In ſhort, 
public granaries keep in the ſtate the corn that would 
be ſent abroad at too cheap a rate, and muſt be pur- 
chaſed again, and brought. home at a very, great ex- 
pence after a bad harveſt : which i is a real loſs to the 
nation. Theſe eſtabliſhments, however, will .not 


| hinder the corn trade, If the country, in a common 


year, produces more. than is ſufficient for the nouriſh- 
ment of the inhabitants; the ſuperfluity may be ſent 
abroad; but it will be fold at a more juſt and reaſon- 
able price. 


2 
* 


CHAP. 


pro. 
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CH A P. VIII. 
Of Commerce. 


Y means of commerce particular perſons, and 


ſion for, and is not to be found at home. Commerce 
is divided into home, and foreign trade. The firſt is 
that carried on in the ſtate between the ſeveral inha- 


bitants; and the ſecond is carried on with foreign 


nations. 


The home trade of a nation is of preat uſe ; ; Em. 
furniſhes all the citizens with the means of procuring dome trade. 


whatever they want, as either neceſſary, uſetul, or 
agreeable; it cauſes a circulation of money, creates 
induſtry, animates labour, and by affording ſubſiſt- 
ence to a great number of ſubjects, contributes to ren» 
der the country more populous and flouriſhing, 

The ſame reaſons ſhew the uſe of foreign trade, which 


is moreover attended with theſe advantages: I. By The wilt of 
ga ti 


trading with foreigners, a nation procures ſuch things 
as neither nature nor art can furniſh in that country, 
And fecondly, if it be properly directed, it encreaſes 
the riches of the nation, and may become the ſource of 
wealth and plenty. Of this the example of the Cartha- 


ginians among the antients, and that of the. Engliſh 


and Dutch among the moderns, afford remarkable 
proofs, Carthage, by her riches, counter-balanced the 
fortune, 


—.— 
whole nations may procure what they have occa- foreigu trade. 


. 86. 
The obligation 
to encourage a 
home trade, 


J. 7. 
The oblization 
. tocarry -n a 
foreign trade. 
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fortune, courage, and grandeur of Rome. Holland 
has amaſſed immenſe ſums, in her marſhes; a company 


of her merchants poſſeſſes kingdoms in the eaſt, and the 
governor of Batavia commands as King of the Indies. 
To what a degree of power and glory is England ar- 
rived ! formerly her kings and warlike people made the 
moſt glorious conqueſts, which the reverſes, ſo frequent 
in war, made them loſe : at preſent it is principally 
commerce that places in her hand the balance of Eu- 


rope. 
Nations are obliged to cultivate a home trade; firſt, 


becauſe we ſhall then fulfill the law of nature, which 


requires that men ſhould mutually aſſiſt each other, and 
contribute as much as is in their power to the perfec- 
tion and happineſs of beings like themſelves ; whence 
it follows, that after the introduction of property, the 
obligation muſt take place, of reſigning to others, at a 
juſt price, what they have occaſion for, and what we do 


not appropriate to our own uſe. Secondly; ſociety be- 


ing eſtabliſhed with the view that each may procure 
whatever things are neceſſary to his own perfection and 
happineſs, and a home trade being the means of ob- 
taining them, the obligations to carry on and improve 
this trade, are derived from the very contract on which 
the ſociety was formed. In fine, this commerce being 
of advantage to the nation, it is obliged, as a duty to 
itſelf, to render it flouriſhing. 

From the ſame reaſon drawn from the welfare of the 
ſtate, 'and to procure for the citizens every thing they 
want, a nation is obl iged to promote and carry on a 
foreign trade. Of all the modern fates, England is 


moſt diſtinguiſhed in this reſpect. The parliament have 
always their eyes fixed on this important intereſt | * 


they, effectually protect the 2 f the | mer- 
chants ; ; 


— 
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chants; and favour, by conſiderable gratifications, the 
exportation of ſuperfluous” commodities and merchan- 
dizes. We may ſee in a very good work, the great 
advantages that kingdom has derived from ſo wife a con- 
duct. | ”% 

Let us now ſee what are the laws of nature and r 
tions in teſpect to the commerce they carry on with of ibe laws on, 
each other. Men are obliged mutually to aſſiſt each he right of 
other as much as poſſible, in order to contribute to the * 
perfection and happineſs of beings like themſelves 

5 (Prelim. F. 10.) whence it follows, as we have juſt ſaid 


| ($. 86.) that after the introduction of property, it be- ö 

| came a duty to fell to each other at a juſt price, what "0 

| the poſſeſſor himſelf had no occaſion for, and what is | | 
f neceſſary to others ; becauſe, ſince this introduction ( | 

of property no man could any other way procure what- 

ever he found neceſſary or. uſeful, or what was 5 

) proper to render life ſweet and agreeable. Since then | | 
"IO the law ſprings from the obligation (Prelim. 5. 3.) ; 1 

C that we have juſt eſtabliſhed gives every man the right 1 

d of procuring the things he' wants, by buying them at | 
- a reaſonable price of thoſe who have themtelves no oc- fy 
e caſion for them. | F 

h We have alſo ſeen (Prelim. §. 5.) that men could 1 
g not free themſelves from the authority of the laws 1 
0 of nature by uniting in civil ſociety, and that the ; 4+ 
| whole nation remains ſubje& to the ſame laws in its 

e national capacity; ſo that the natural and neceſſary 80 

y law of nations, is no other than the law of nature pro- = 
a perly applied to nations or ſovereign ſtates (Prelim. [ Y 
is $. 6.) : from all which follows, that a nation has a 

e | | | 

6 a Remarks on the advantages aad diſadvantages of France and Great | 

12 Britain in relation to commerce. | . | 
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right to procure, at an equitable price, whatever it 
wants, on , purchaſing them of people who have no 
occaſion for them. This is the foundation of the 
right of commerce between different nations, and in 
particular of the right of buying. 

We cannot apply the ſame reaſoning to the right of 
ſelling ſuch things we want to part with, Every 


man and every nation being perfectly at liberty to buy a 


thing that is to be ſold, or not to buy it, and to buy 


it of one rather than of another; the law of nature 
gives to no perſon whatſoever the leaſt kind of right to 


ſell what belongs to him to another who does not want 
to buy, neither has any nation that of ſelling its com- 
modities or merchandize to a people who are unwilling 
to have them, 

Every ſtate has, conſequently, a right to prohibit the 
entrance of foreign merchandize, and the people who 
are intereſted in this prohibition have no right to com- 
plain of it, as if they had been refuſed an office of hu- 
manity. Their complaints would be ridiculous, ſince 
they would only be cauſed by a want of that gain, re- 
fuſed by a nation-that would not ſuffer it to be made 
at its own expence. It is however true, that if a na- 
tion was very certain that the prohibition of its mer- 
chandizes was not founded on any reaſon drawn from 
the welfare of the ſtate that prohibited them, it would 
have cauſe to conſider this conduct, as a mark of ill- 
will thewn in this inftance, and to complain of it on 
that footing. But it would be very difficult to form 
a certain judgment, that the ſtate had no ſolid nor appa- 
rent reaſon for making ſuch a prohibition. 

By the manner in which we have ſhewn a nation's 
right to buy of another what it wants, it is eaſy to ſee, 


that 
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that are- accompanied with a right of conſtraint. Let 
us now diſtinctly explain the nature of a right that may 
give room for queſtions of a very ſerious nature. You 
have a right to buy of others ſuch things as you want, 
and of which they themſelves have no need; you ad- 


dreſs yourſelf to me: I am not obliged to ſell them 


to you, if J have any occaſion for them. In virtue of 
the natural liberty that belongs to all men, I am to 
judge whether it is prudent for me to keep them or to 
ſell them to you; and you have no right to determine 
whether I judge well or ill, becauſe you have no au- 
thority over me. If I improperly, and without any 
good reaſon refuſe to fell at a juſt price what you want, 
I offend againſt my duty ; you may complain of this ; 
but you ought to bear it, and you cannot attempt to 
force me, without violating my natural right, and 
doing me an injury. The right of buying the things 
we want, is then only an imperfect right, like that of 
a poor man to receive alms of the rich ; if he refuſes 
him, the poor man may juſtly complain ; but he has 
no right to take it by force. 

If it be demanded, what a nation has a right to do in 
the caſe of an extreme neceſlity ? this queſtion will be 
anſwered: in its proper place in the following Book, 
Chap. IX. 

Since then a nation cannot have a natural FO to ſell 
its merchandizes to another, that is unwilling to pur- 


it wants of others; if it belongs only to theſe laſt o 
judge whether it be proper for them to ſell or not; and, 
in ſhort, if commerce conſiſts in mutually buying and 
ſelling all ſorts of commodities; it is evident, that it de- 
pends on the will of any nation to carry on a commerce 
with each other, or to let it alone. If it is willing to al- 
low this to one, it depends on the nation to permit it, 

| under 
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under ſuch conditions as it ſhall think proper. F or in 


permitting another nation to trade with it, it grants that 
other a right, and every one is at liberty to affix what 
conditions he pleaſes to a right he freely grants. 

Men, and ſovereign ſtates may, by their promiſes, en- 
ter into a perfect obligation with reſpect to each other, in 


things where nature has made only an imperfect obliga- 


tion. A nation not having naturally a perfect right to 
carry on a commerce with another, may procure it by 
an agreement or treaty. This right is then acquired 
only by treaties, and relates to that branch of the law of 
nations termed conventional (Prelim. F, 24.) The treaty 
that gives the right of commerce is then the meaſure and 


rule of this right. , 
A ſimple permiſſion of carrying on a commerce with a 


nation, gives no perfect right to that commerce. For 


if I merely and ſimply permit you to do any thing, I 
do not give you any right to do it afterwards in ſpight 
of me: you may make uſe of my condeſcenſion as long 
as it laſts; but nothing can hinder my changing my will, 
As then every nation has a right to chuſe whether it will 
or Will not trade with another, and on what conditions 
it is willing to do it (F, 92.); if a nation has ſuffered by 
another's coming to trade in the country, it is at liberty 
to prohibit, reſtrain, or ſubject that commerce to certain 
regulations, and the people who carry it on cannot com- 
plain of injuſtice, 

Let us only obſerve, that nations, as well as indivi- 
duals, are obliged to trade together for the common 
benefit of the human race, on account of the neceſſity 


men are under with regard to mutual aſſiſtance, (Pre- 
lim. F. 10, 11, and Book I, §. $8.) : but this does not 


prevent any one's being at liberty to conſider, in particu- 
lar caſes, if it is convenient to encourage, or permit 


the commerce ; and as hays duties towards itſelf, are ſupe- 
rior 
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zior to thoſe it owes. to another, if one nation finds itſelf 


in ſuch circumſtances, that it Judges trading with foreign- 
ers dangerous to the ſtate, it may give it up, and prohibit 
it. This the Chineſe haye done for a long time toge- 
ther. But once more, it is neceſſary that its duties to- 
wards itſelf ſhould preſcribe this conduct, from very ſe- 
rious and important reaſons ; otherwiſe it could not reſuię 
to comply with the general duties of humanity. 

We have ſeen what are the laws nations derive from 
nature, with regard to commerce, and how. they may 


any on long cuſtom. To determine this queſtion in a+ 
ſolid manner, it is neceſſary firſt to obſerve, that there 


are rights which conſiſt in a ſimple power : they are called 


in Latin, jura mere facultatis, rights of mere ability. 
They are ſuch in their own nature, that he who poſſeſſes 
them may uſe them or not, as he thinks proper, he 
being abſolutely free from all conſtraint in this reſpect 5 
ſo that the actions that relate to the exerciſe of theſe 
rights, are acts of mere freewill, that may be done or 
not, done according to pleaſure. It is manifeſt that 
rights of this kind cannot be loſt by preſcription on ac- 
count of their not being uſed, ſince the preſcription is 
only founded on a lawful conſent preſumed, and if I poſ- 
ſeſs a right which in its own nature I may, or may not 
uſe, as I think proper, without any perſon having a right 
to preſcribe to me on that ſubject, it cannot be preſum- 
ed, that if I have beer long without making uſe of it, 
I therefore intend to abandon it. This right is then 
impreſcriptible, at leaſt if. I am. not forbid, and hindered 
from making uſe of it, and have obeyed with ſufficient 
marks. of conſent, Let us ſuppoſe, for inſtance, that I 
am entirely at liberty to grind: my corn at any mill 1 
p'ca(c, and that during a very conſiderable time, an age 
if you will, I make uſe of the ſame mill; as I have done 
1 Tr 
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in this reſpect what I thought proper, nobody can preſume 
from this uſe of the fame mill, that I would deprive my- 
ſelf of the right of grinding in any other; and conſe- 
quently my right cannot be loft by preſcription. But 
now ſuppoſe, that reſolving to make uſe of another 


mill, the maſter of this oppoſes it, and makes me ſign a 


prohibition; if I obey his prohibition without neceſſity, 

and without oppoſition, though I know my right, and 
have it in my power to defend myſelf, this right is loſt ; 
becauſe my conduct gives juſt room to preſume that I 
choſe to abandon it. Let us apply theſe principles. 
Since it depends on the 'will of any nation to carry on a 
commerce with another, or not to carry it on, 'and to 
regulate the manner in which it would make uſe of it 
(F. 92.) the right of commerce is evidently a right of 
mere ability ( jus mere facultatis), a ſimple power, and 
conſequently is impreſcriptible. Thus when two nations 
have traded together, without interruption, during a cen- 
tury, this long uſe does not give any right to either of 
them, and one is not obliged, on this account, to ſuf- 
fer the other to come and fell its merchandi zes, or to 
buy others: both preſerve the double right of prohibit- 
ing the entrance of foreign merchandize, and of ſelling 
theirs wherever the people are willing to buy them. If 
the Engliſh have from time immemorial been accuſ- 
tomed to fetch their wines from Portugal, they are not 
on 'that account obliged to continue the trade, and have 
not loſt the liberty of purchaſing their wines elſewhere, 
If, in the ſame manner, they have for a very long time 
fold their cloth in that kingdom ; they have nevertheleſs 
a right to transfer that trade to any other country : 
and, feciprocally, the Portugueſe are not obliged by 
this long cuſtom, either to ſel] their wines to the En- 
glith,”or to purchaſe their cloths, If a nation deſires 
| | nau 
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any right of commerce, that does not depend on the will 
of another, it is neceſſary to procure it by treat. 
What has been juſt ſaid may be applied to the rights 


of commerce acquired by treaties. If a nation has by ;j; 
this method procured the liberty of ſelling certain mer- founded on ten- 
chandiaes to another, it does not Joſe its right, though a 


great number of years are ſuffered to be paſſed over with- 
out its being uſed; becauſe this right is a ſimple power, 
Jus mere facultatis, which it is at liberty to we: or not, 
whenever it pleaſes. 

Certain circumſtances however may render a different 
deciſion neceſſary, becauſe they imply a change in the 
nature of the right in queſtion. For example, if it ap- 
pears evident, that the nation granting this right, grant- 
ed it only with the view of procuring. a ſpecies. of mer- 
chandize of which it was then in want; that which ob- 
tained the right of ſelling neglecting to furniſh theſe 
merchandizes, and another offering to bring them regu- 
larly, on condition of having an excluſive priyilege; it 
may certainly grant that excluſive privilege : the nation 
that häd this right of. ſelling, would thus loſe it, becauſe 
it had not fulfilled the tacit condition. 

Commerce is a common benefit to a nation... and all 
its members have an equal right to it. A monopoly is 


zens. However this rule has its exceptions, taken even 
from the welfare of the nation, and a wiſe government 


may, in certain caſes, juſtly eftabliſh a monopoly. 


There are commercial enterprizes that cannot be car- 
ried on without a ſtrength that requires conſiderable 
funds, which ſurpaſs the ability of fingle perſons. There 
are others that would ſoon become ruinous, were they 
not conducted with great prudence, with one regular 
ſpirit,, and according to well-ſupported maxims and rules : 
theſe foreign trades cannot be ſeparately carried on by 

individuals; 


596. 
The impreſcrip- 


lity of thoſe 
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individuals; companies are therefore formed, under the cauf 


authority of government, and theſe companies cannot be brin 
ſupported | without an excluſive ' privilege. It is then trad 
for the advantage of the nation to grant them: hence it, e 
has ariſen in ſeveral countries, thoſe powerful companies natic 
that carry on the commerce of the Eaſt, When the O 
ſubjects of the United Provinces eſtabliſhed themſelves ment 
in the Indies on the ruin of their enemies the Portugueſe, Whe 
ſeparate merchants did not dare to think of ſo grand an parti, 
enterpriſe, and the ftate itſelf wholly taken up 'in the they 
defence of its liberty againſt the Spaniards, es not . dizes 
means of attempting it. ſump! 
There can then be no doubt that when a bath 3 with 
commerce, or a manufacture, is out of a nation's pow- thoſe 
er to carry it on any other way, if a number of perſons Engla 
offer to eſtabliſh it, on condition of having an excluſive ſhe: ſe 
privilege, the ſovereign may very juſtly grant it. in thi 
N But whenever a commerce may be left open to a na- juſt, a 
| tion, without being of the leaſt - diſadvantage to the nation 
; ſtate; the granting certain privileges to ſome citizens, ditions 
is offering an injury to the rights of others. And even merch; 
then, when ſuch a commerce requires conſiderable” ex- all. 


pences to maintain forts, men of war, &c. this being a 
national affair, the ſtate may defray theſe expences, and, 
k as encouragement to' induſtry, leave the profits of the 
q trade to the merchants. This is ſometimes Gong in 
| England. 
| FRF, ox aol . The conductor of a nation ought to take particular care 
| trade and the to encourage the commerce that is of advantage to his 
Cs people, and to ſuppreſs or lay reſtraints upon that which 
[ this reſpect. js to their diſadvantage. Gold and ſilver being become 
| the common ſtandard of the value of all the articles of 

commerce, the trade that brings into the ſtate a greater 
] quantity of theſe metals than it carries out, is of advan- 
j tage; and, on the contrary, that is ruinous which 
| cauſes 
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cauſes more gold and ſilver to be ſent abroad, than it 
brings home. This is what is called the balance of 
trade. The ability of thoſe who have the direction of 
it, conſiſts in making that balance turn in favour of the 
nation, | 

Of all the meaſures that may be taken by a govern- $ 99. 
ment, we ſhall only touch here on the rights of entry. eau Es 
When the conductors of a ſtate, without aboliſhing ” 
particular trade, would divert it from that channel, 
they lay ſuch an extraordinary. duty on the merchan- 
dizes they would diſcourage, as will prevent their con- 
ſumption. Thus French wines are uſually charged 
with very high duties in England, while the duties on 
thoſe of Portugal are much more moderate; becauſe 
England ſells few of its productions to France, while: 
ſhe: ſells abundantly: more to Portugal. There is nothing: 
in this conduct that is not very wiſe and extremely 
juſt, and France has no reaſon to complain of it, every 
nation having an undoubted right to make what con- 
ditions it thinks proper, with reſpect to receiving foreign 
merchandi zes, and may. even refuſe to receive them at 
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hiehwa* s, ca- ET l neous 
nale, Kc. munication, cannot be doubted. 1 hey facilitate the 


conveyance of merchandiſe leſs expenſive, as well as more 
ſure and eaſy. The merchants: are enabled to ſell at 


money at the places through which they paſs. France 


py experience. 
$. 10% One of the principal things that ought to employ the 
— 9 attention of the government, with reſpect to the welfare 
in this reſpect. of the public in general, and of trade in particular, 
muſt then relate to the high-ways, canals, &c. in which 
nothing ought to be neglected to render them ſafe and 
commodious. France is one of thoſe ſtates where this 
duty to the public is diſcharged with the greateſt atten- 
tion and magnificence. Numbers of the patroles every 
where render the traveller free from danger; and noble 
i cauſeways, bridges, and canals facilitate the communica- 
tion between one province and another : Louis XIV. 


Pined the two ſeas by a work worthy of the Romans, 
| The 


right of Toll. 
"IE H E uſe of high-ways, dagen canals, 2 in 4 
Of the vieof 1 word, of all ſafe and commodious ways of com- 


trade between one place and another, and render the 


a better price, and to obtain the preference; they draw: 
ſtrangers,” who travel through the country, and leave 


and Holland have daily found the truth of this by hap- 
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The whole nation ought, doubtleſs, to contribute to F. 102. 


Of its rights in 


ſuch uſeful undertakings. When therefore the laying his reſpea. 
out and repairing of high-ways, bridges and canals, 
would be too great a burthen to be diſcharged out of 
the ordinary revenues of the ſtate, the government may 
oblige the people to labour at them, or to contribute 
to the expence. There have been peaſants in ſome of 
the provinees of Franes, who murmured at the lahours 
impoſed upon them for the conſtrution of cauſeways ; 
but experience no ſooner made them ſenſible of their 
true intereſt, chan un; bleſſed the authors of ſo uſeful a 
deſign, 

The eonſtructien and pjuſevigiton of all theſe works * 22 
being attended with great expence, the nation may — the right of 
very juſtly oblige all theſe to contribute to them, 
who receive advantage from their uſe: this is the 
lawful ſouree of the right- of toll. It is juſt that a 
traveller, and eſpecially a merehant, who receives. ad- 
vantage from a bridge, a canal, or a cauſeway, in his 
own paſlage, and in conveying more commodiouſly 
his merchandiſe, ſhould contribute to the expence of | 
theſe uſetul eſtabliſhments, by a moderate contribu- | 6 | 
tion; and if the ſtate thinks proper to exempt the 1 
citizens from paying it, it is under no obligation to 1 
gratify ſtrangers in this particular. I 

But a law ſo juſt in its origin, frequently degene- . 104. 
rates into a great abuſe. There are countries where ke en 
nd care is taken of the high-ways, and where they 
nevertheleſs require conſiderable tolls. A particular 
lord who has a neck of land that projects into a river, 
ſhall there eſtabliſh a toll, though he is not at a far- 
thing's expence in preſerving the river, and the con- 
venience of navigation. This is a manifeſt extortion, 
contrary to the natural law of nations. For a divi- 
ſion and property in lands can deprive nobody of the 


right 
Q ht 
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right of paſſage, when not the leaſt injury is done to 


him, or the territory by which we paſs. Every man 
receives this right from nature, and cannot . be 
ſorced to purchaſe it. 

But the arbitrary or cuſtomary law 5 nations at 
preſent tolerates this abuſe, while it is not carried to 
fuch an exceſs as to deſtroy commerce. However, 


people ſubmit to them without difficulty, only on ac- 


count of their being eſtabliſhed by antient cuſtom : 


but the impoſition of new tolls is often-a ſource of 


diſputes. The Swiſs formerly made war on the 
Dukes of Milan, on account of the oppreſſions of 
this nature. This right of tolls is alſo till abuſed, 


when the - paſſenger is obliged to contribute too much, 


and what bears no proportion to the expence of pre- 
ſerving theſe public paſlages. 
At preſent to avoid all difficulty and oppreſſion, 


nations ſettle theſe points by treaties. 
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CH AFP. X. 


» 


Of Money and Exchange. 


15 the firſt age, after the introduction of property, 8. tog. 
1 people exchanged their commodities and ſuperflu- — 
ous effects for thoſe they wanted: but afterwards 

gold and filver became the common ſtandard of the 

value of all things : and at length the people, to pre- 

vent their being deceived, contrived to impreſs on 

pieces of gold and ſilver the name of the ſtate, the 

figure of the prince, or ſome other impreſſion, as the 

ſeal and pledge of its value. This inſtitution is of 

great uſe and infinite convenience: it is eaſy to ſee 

what an advantage it is to trade. Nations or ſo- 
vereignties cannot therefore apply too cloſely to an 

affair of ſuch importance. 

The impreſſion made on money becoming the ſeal F 106. 
of its ſtandard and weight; it was ſoon found, that — —— 
every perſon without diſtinction ought not to be per- with reſpect to 
mitted to coin it; for by that means frauds would 
become too common; it would ſoon loſe the publie 
confidence; and this would deſtroy a moſt uſeful in- 
ſtitution. Hence money is coined by the autho- 
rity, and in the name of the ſtate or prince, who are 
its ſurety ; they ought then to have a quantity of it 
coined ſufficient to anſwer the neceſſities of the coun- 13 
try, and to take care that it be ts that is, that | 1 
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its intrinſic value bears a juſt proportion to its extrin- 


ſic or numerary value, 

*Tis true, in a preſſing neceſſity the ſtate may order 
the citizens to receive money at a price ſuperior to 
its real value; but as foreigners will not receive it at 
that price, the nation gains nothing by this proceed- 
ing: it is only daubing over the wound for a mo- 
ment, without healing it. This exceſs of value ad- 


ded in an arbitrary manner to the money, is a real 


debt which the ſovereign contracts with particular 


perſons : and in ſtrict juſtice, this criſis of affairs being 
over, that money .ought to be called in at the ex- 


pence of the ſtate, and paid for in other ſpecie, made 
according to the current ſtandard ; otherwiſe this kind 


of burthen, laid only by neceffity, would fall ſolely 


on thoſe who received this arbitrary money in pay- 
ment: which would be unjuſt, Beſides, experience 
has ſhewn that ſuch a reſource is deſtruQive to trade; 
for by deſtroying the confidence that ought to ſubſiſt 
between foreigners ahd the citizens, it raiſes in the 
ſame proportion the- price of every thing bought of 
them, and engages every one to lock up or ſend 
abroad the good old ſpecie whereby a ſtop is put fot 
a time to the circulation of money. So that it is the 
duty of every nation and of every ſovereign to abſtain, 
as much as poſſible, from ſo dangerous a practice, and 
rather to have recourſe to extraordinary taxes and eon- 
tributions to ſupport the preſſing exigencies of the 
_ ſtate, 

Since the ſtate is ſurety for the goodneſs of the 
money and its currency ; the public authority alone 
has the right of coining it. Thoſe who counterfeit 
it violate the rights of the ſovereign, whether they 
make it of the ſame ſtandard and value or not. 


Tbeſe are called coiners, and their crime is juſtly con- 
ſidered 
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ſidered as one of the greateſt. For if they coin baſe 
money, they rob both the public and the prince; 
and if they" coin good, they uſurp the prerogative of 
the ſoyereign, They cannot afford to make good, 
without there be a profit allowed for making it, and 
then they rob the ſtate of the profit to which it only 
belongs. In both caſes they do an injury to the 
ſovereign ; for the public credit being ſurety for the 
money the. ſovereign alone has a right to order its 
being coined. Thus the right of coining is placed 
among the prerogatives of majeſty, and Bodimus : re- 
lates, that Sigiſmund Auguſtus King of Poland, 
having granted this privilege to the Duke of Pruſſia, 
in the year 1543, the ſtates of the country cauſed a 
decree to be paſſed in which it was aſſerted, that the 
King could not grant that privilege, it being inſepa- 
rable from the crown. The ſame author obſerves, 
that long before that time, many lords and biſhops : 
of France had the privilege of coining money, and 
were .always conſidered. as doing it by the King's 
authority; but the Kings of France at laſt. withdrew 
all theſe privileges, on account of their being often 
abuſed, 

From the principles juſt laid down, it is ealy to 6. 106. 
conclude, that if one nation counterfeits the money o of Lo. the, x1 th 
another, or if it allows and protects the cainers who acother with te- 
preſume to do it, it does that nation an injury. But Pes 10 money, 
commonly the criminals of this claſs find no protec- 
tion from any; all princes being equally intereſted in 
exterminating them. | 

There is another cuſtam more modern, and of no F. 109. 
leſs uſe to commerce than the eſtabliſhment of mo- ere 12 
ney; namely exchange, or the buſineſs of the bank- commerce, 


„1 bis Regable, Book 1. Chap. X. 
ers, 
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ers, by means of whom a merchant remits immenſe 
ſums from one end of the world to the other, with 
very little expence, and, if he pleaſes, without dan- 
ger. For the ſame reaſon that ſovereigns are obliged 
to protect commerce, they are obliged to protect this 
cuſtom, by good laws, in which every merchant, 
foreigner or citizen may find ſecurity. In that, it is 
equally the intereſt and the duty of every nation to 
eſtabliſh among -themſelves wiſe and equitable laws of 
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The ſecond Objeft of a good Government, is to procure the 
| true felicity of the Nation. 


§. 116. E T us continue to lay open the principal objects 


— — 5 . of a good government. What we have faid 


its own felicity. in the five preceding chapters relates to the care of pro- 
viding for the neceſſities of the people, and procuring 
plenty in the ſtate : this is a point of neceſſity ; 
but it is not ſufficient for the happineſs of a nation. 
Experience ſhews, that a people may be unhappy in 
the midſt of all earthly enjoyments, and in the poſſeſ- 
ſion of the greateſt riches. Whatever may contribute 
to make men enjoy a true and ſolid felicity, is a ſe- 
cond object that deſerves the moſt ſerious attention of 
the government. Happineſs is the centre to which all 

i the 
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the duties of a man and a people tend; and this is 
the great end of the law of nature. The deſire of 
happineſs is the powerful ſpring that puts all men in 
motion: - felicity is the end they all have in view, 
and it ought to be the grand object of the public de- 
fire (Prelim. §. 5.) It is then thoſe who form this 
public defire, or - thoſe who repreſent them, and are 
the conductors of the nation, who are to labour after 
its felicity, to watch continually over it, and to ad- 
vance it to the utmoſt of their power. 

To ſucceed in this, it is neceſſary to inſtru the 
people to ſeek felicity where it is to be found, and 
to teach them the means of obtaining it. The ſove- 
reign cannot then take too much pains, in inſtructing 
and enlightening his people, and in forming them to 
uſeful knowledge and wiſe diſcipline. Let them leave 
a hatred of the ſciences to the deſpotic tyrants of the 
Eaſt : they are afraid of having their people inſtructed, 
+ becauſe they would rule over flaves. But though they 
are obeyed with the moſt abject ſubmiſſion, they fre- 
quently experience the effects of diſobedience and a 
revolt. A juſt and wiſe prince feels no apprehenſions 
from the light of knowledge, and knows that it is 
always of advantage to a good government. As men 
of learning are convinced that liberty is the natural 
inheritance of mankind, ſo they are more fully ſenſi- 
ble than others, how neceſſary, and of what advantage 
it is, that this liberty ſhould be ſubject to a lawful 
authority: incapable of being ſlaves, they are faithful 
ſubjects. 

The firſt impeations made on the mind are of the 
utmoſt importance during the whole. life. In the ten- 
der years of infancy and youth, we eaſily receive 
the ſeeds of good and evil, Hence the education of 
youth is one of the moſt important affairs that de- 
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ſerves the attention of the government. It ought not 
to be entirely left to fathers; for the moit certain 
way of forming good citizens, is to found uſeful eſta- 
bliſhments for public education, to provide able maſ- 
ters, to give them wiſe directions, and to take ſuch 
mild and prudent meaſures, that the citizens will not 
neglect to take advantage of them. How admirable 
was the education of the Romans in the flouriſhing 
ages of that republic, and how admirably was it cal- 
culated to form great men! The young men put 
themſelves under the patronage of ſome illuſtrious 
perſon; they waited upon him in his houſe, accom- 
panied him wherever he went, and equally improved 
by his inſtructions and example: their very ſports 
and amuſements were exerciſes proper to form ſoldiers. 
We lee the teme at Sparta, and this was one of the 
wiſe inſtitutions of the incomparable Lycurgus. That 
legila or and philoſopher entered into the particulars 
of the good education of youth , being perſuaded that 
on that depended the proſperity and glory of his re- 
public. 
as Who can doubt that a ſovereign, and even a whole 
3 ns and nation ought to encourage the arts and ſciences? 
Without mentioning the many uſeful inventions that 
ſtrike the eye of every one, literature and the polite 
arts en.igh.-n the mind, and ſoften the manners. If 
ſtudy ues not always inſpire the love of virtue, it is 
becauſe it ſ metimes, and even too often, unhappily 
meets with a very bad and vicious heart. The na- 
tion and its conductors ought then to protect men of 
learning and great artiſts; and to encourage them to 
improve their taents by honours and rewards. Let 
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the 


B:1. C. xl. 4 GOOD GOVERNMENT, &. 


the: friends. of barbariſm - declaim againſt e fences 
and polite arts; without ſtooping to anſwer their 
vain reaſonings, let us content ourſelves with appealing 


to experience, Let us compare England, France, Hol- 
land, and ſeveral towns of Switzerland and Germany, 
to the many regions given up to ignorance, and fee 
if we can there find more honeſt men and good ci- 
tizens. It would be a groſs error to oppoſe againſt 
us the example of Sparta, and that of antient Rome. 
They, it is true, neglected curious ſpeculations, litera- 
ture and the arts of mere luxury: but the ſolid fci- 
ences and cuſtoms, "morality, civil law, politics and 
war, were there cultivated, | efpecially at — with 
more care than among us. 

People, at preſent, generally enough acknowledge 
the uſe of literature and the polite arts, and the ne- 
ceſſity of encouraging them. The immortal Peter J. 
thought that without their aſſiſtance he could not en- 
tirely civilize Ruſſia, and render it flouriſking. In 
England learning and abilities lead to honour and 
riches. Newton was honoured, protected, and re- 
warded while living, and #fter his death his tomb was 
placed among thoſe: of kings. France alſo in this 
reſpect deſerves particular praiſes, and owes to the 
munificence of its kings ſeveral eſtabliſhments that 
are no leſs uſeful than glorious : the Royal Academy 
of Sciences diffuſes on every fide the light of know- 
ledge, and the defire of inſtruction. Louis XV. fur- 
niſned the means of ſending to ſearch, under the 
equator, and the polar circle for a proof of an im- 
pcitant truth; and we now now what was before 
believed, on the faith of Newton's calculations. Hap- 
py weuld that kingdom be if the too general taſte of 
the age did not make the people negle& ſolid know- 
[edge to give themſelves up to that which is merely 


amuſing, 


moliſhes 
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amuſing, and if thoſe who fear the light, did not ſuc- mo 
ceed in darkening the blaze of ſcience | to 

Gus layer 1 ſpeak of the liberty of publiſhing philoſophical citi 
philoſophizing. works; which is the ſoul of the republic of letters. « f 
What can genius produce when cramped by fear ? Can 4 
the greateſt man that ever lived enlighten many of 4 
his fellow- citizens, if he ſees himſelf always expoſed as a « y 
butt to ignorant and bigoted wranglers; if he is o- 6 | 
bliged to be continually on his guard, to avoid being « 2 
accuſed by thoſe who draw conſequences of indirectly «x 
attacking the received opinions? I know that this li- logu 
berty has its juſt bounds ; that. a wiſe government ought the 
to have an eye to the preſs, and not ſuffer ſuch freec 
works to be publiſhed, as are ſcandalous, contrary to ſhou 
morality, the form of government, and the eſtabliſhed ligio 
religion. But yet great care ſhould be taken not to great 
extinguiſh a light that may afford the ſtate the richeſt nora! 
advantages. Few men know how to keep a juſt me- to h 
dium, and the office of literary cenſor ought to be * po 
truſted to none but thoſe who are equally wiſe and learned. « pf 
Why ſhould they ſearch in a book for that which it « gf 
appears the author had no deſign of placing there; «© m 
and when a writer is wholly employed about, and 6 by: 
only ſpeaks of philoſophy, ought a malicious adverſary $ ce; 
to be liſtened to, who would ſet him at variance 
with religion? So far from diſturbing a philoſopher on 2 
account of his opinions, the magiſtrate ought to 1 
chaſtiſe thoſe who publicly charge him with impiety, tum e 
when in his writings he ſhews reſpect to the religion fade, 
of the ſtate. The Romans ſeem to have been formed to — ol 
give examples to the univerſe; that wiſe people carefully 
maintained the worſhip and religious ceremonies eſta- > Ha 
bliſhed by law, and left the field open to the ſpecu- Net 
lations of the' philoſophers. Cicero, a ſenator, conſul . 
and augur, ridicules ſuperſtition, attacks it, and de- — 


elſe poti 
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moliſhes it in his writings; and in this he endeavoured 
to promote his own happineſs and that of his fellow- 
citizens: but he obſerves -* that to deſtroy ſuper- 
tc ſtition- is not to aboliſh religion; for a wiſe man, 
4 ſays he, will reſpe& the inſtitutions, and religious 
'* ceremonies of his anceſtors. The beauty of the 
„ world, and the admirable order of the ftars are 
5 ſufficient to make us acknowledge the exiſtence of 
<« an eternal and all- perfect Being, who merits the ve. 
„ neration of the human race And in his Dia- 
logues on the Nature of the Gods, he introduces Cotta 
the academic, who was high-prieft, attacking with great 
freedom the opinions of the ſtoics, declaring that he 
ſhould be always ready to defend the eſtabliſhed re- 
ligion from which he found the republic had received 
great advantages; that neither the learned nor the ig- 
norant ſhould make him abandon it: he then fays 
to his adverſary, ** Theſe are my thoughts both as 
« pontiff, and as Cotta. But do thou, as a philoſo- 
« pher, bring me to thy ſentiments by the ſtrength 
&« of thy reaſons. For a philoſopher ought to prove to 
«© me the truth of the religion he would have me em- 
& brace, while I ought in this reſpect to believe my an- 
s“ ceſtors, even without proof b.“ 


a Nam, ut vere loquamur, ſuper- 
ſitio fuſa per gentes, opprefſit om- 
nium fere animos, atque bami- 
num imbecillicatem occupavit—mul- 
tum enim & nobiſmet ipſis, & 
n iſtris pre futur videbamur ſi eam 
funditus ſuſtuliſermuss Nec vero 
(id enim diligenter intelligi volo) 


ſuperſtitione tollenda religio tollitur. 


bd Harum ego religionum nullam 
unquam contemnendam putavi: mi- 
hique ita perſusſi, Romulum auſ- 
pictis, Numam ſacris conſticut-s fun- 
damenta jeciſſe noſtræ civita*'s : quæ 
nunquam proſecto fine ſu ins pla- 
citione Deorum immortalium tanta 


elſe potuiſſet. Habes, Bglbc, quid 


Nam &, majorum inſtituta tueri ſa- 
cris, cœremoniiſque retinendis, ſa- 
pientis ell: & ele præſtamem ali- 
uam #=ternamque naturam, & eam 
ulpiciendam, admirandamque homi- 
num gencri, pulchritudo mundi, or- 
doque czleſtium cogit conſiſteri. De 
Divinatione, Lib. II. ' 


Cotta, quid pontifex ſentiat. Pac 
nunc ergo intelligam, quid tu ſen- 
tias : f te enim philoſopho rationem 
accipere debeo religionis; majoribus 
autem noſtris, etiam nulls ratione 
reddita, creJ#"*. 2g Natura Deorum, 
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Let us add experience to theſe examples and autho- 
rities. Never did a philoſopher occaſion diſturbances 
in the ſtate, or in religion by his opinions; they make no 
noiſe among the people, and never offend the weak, 
unleſs malice or intemperate zeal forces them to diſ- 
cover the pretended venom. He troubles the ſtate, and 
puts religion in danger, who endeavours to place the 
opinions of a great man, in oppoſition to the doctrines 
and worſhip eſtabliſhed by law. | 

It is not enough to inſtruct the nation; it is till 
more neceſſary, in order to conduct it to happineſs, 
to inſpire the love of virtue, and the abhorrence of vice, 
Thoſe who have ſearched deeply into morality are con- 
vinced that virtue is the only path that leads to true 
felicity; ſo that its maxims contain nothing leſs than 
the art of living happily; and he muſt be very ignorant 
of politics, who does not know, that a virtuous na- 
tion will be more capable than any other of forming a 
ſtate that is at once happy, - tranquil, flouriſhing, ſo- 
lid, reſpected by its neighbours, and formidable to 
its enemies. The intereſt of the prince muſt then con- 
cur with his duty, and the dictates of his conſcience, 
to engage him to watch attentively over an affair of 
ſuch importance. Let him employ all his authority in 
order to encourage virtue and ſuppreſs vice ; let him 
for this purpoſe form public eſtabliſhments; and to 
the ſame end direct his own conduct, his example, and 
the diſtribution of favours, poſts, and dignities. Let 
him carry his attention even to the private life of 
the citizens, and baniſh from the ſtate whatever is 
proper only to corrupt the manners of the people. It 
is the buſineſs of politics to teach him all the means he 
Oug..c to uſe in obtaining this deſirable end; to ſhew him 
thoſe he ſnould prefer, and thoſe he ought to avoid, 
on account of the dangers that might attend the exe- 

cution, 
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cution, and the abuſes that might be made of them. 
We ſhall here only obſerve in general, that vice may be 
ſuppreſſed by chaſtiſements, but that mild and gentle me- 
thods can only raiſe men to the dignity of virtue : it may 
be inſpired, but cannot be commanded. 

It is an inconteſtable truth, that the virtues of the 


Citizens conſtitute the moſt happy diſpoſitions that can from this difow- 


ver the iatention 
of thoſe who go- 


be defired by a juſt and wiſe government. This 
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its. 


then affords a certain index, from which the nation vera. 


may judge of the intentions of thoſe who govern. If 
they endeavour to render the great and the com- 
mon people virtuous, their views are pure and upright; 
and it is certain that their ſight is fixed alone on the 
great end of government, the happineſs and glory of 
the nation. But if they ſpread a corruption of man- 
ners, a love of luxury, effeminacy, the rage of li- 
centious paſſions, and excite the great to engage in ruin- 
ous expences; the people ought to take care of theſe cor- 
ruptors ; for they endeavour to purchaſe ſlaves, in order 
.to rule over them in an arbitrary manner. 

While a prince has juſt and moderate deſires he has 
not recourſe to theſe odious methods. Satisfied with 
his ſuperior ſtation and the power given him by the laws, 
he propoſes to reign with glory and ſafety; he loves 
his .people, and defires to render them happy. But 
his miniſters too commonly cannot bear to be refiſted ; 
the leaſt oppoſition, if he abandons his authority to 
them, renders them proud and more incapable of be- 
ing moved than their maſter ; they have not the ſame 
love for his people as himſelf. How corrupt is human 
nature! They diſtruſt the courage and firmneſs in- 
{pired by virtue, and know that the diſtributer of favours 
rules as he pleaſes, over the men whoſe hearts . are 
open to covetouſneſs. So a miſerable wretch who exer- 
ciſes the moſt infamous of all profeſſions, perverts the 

S SINE inclinations 
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inclinations of a young victim to her odious traffic; 
ſhe prompts her to luxury and gluttony, ſhe fills her 
with ſoftneſs and vanity, to deliver her up more ſurely 
to a rich ſeducer. This baſe and unworthy creature is 
ſometimes chaſtiſed by the magiſtrate; but the miniſter, 
who is infinitely more guilty, ſwims in opulence, and is 
inveſted with honour and authority. Poſterity, however, 
will do him juſtice and deteſt the corrupter of a reſpect- 
able nation. 
* — the If the governors endeavoured to fulfil the obligations 
public perſon, which the law of nature lays upon them with reſ- 
—— — pect to themſelves, and in their character of con- 
il. ductors of the ſtate, they would be incapable of ever 
giving into the odious abuſe juſt mentioned. Hi- 
therto we haye conſidered the obligation a nation 
is under to acquire knowledge and virtue, or to perfect 
its underſtanding and will; we have, I ſay, con- 
ſidered this obligation relatively to the particulars that 
compoſe a nation: it alſo belongs in a proper and ſin- 
gular manner to the conductors of the ſtate, A na- 
tion while it acts in common, or in a body, is a mo- 
ral perſon (Prelim. F. 2.) that has its underſtanding 
and will, and is not leſs obliged than each individual 
to obey the laws of nature (Prelim. §. 5.) and to im- 
prove its faculties (Book I. F. 21) This moral per- 
ſon reſides in thoſe who are inveſted with the public 
authority, and repreſent the entire nation. Whether 
this be the common council of tie nation, an ariſtocratic 
body, or a monarchy, this ſovereign, whatever he be, 
is then indiſpenſibly obliged to procure all the lights, 
and all the knowledge neceſſary to govern well, and to 
form in himſelf the practice of all the virtues ſuitable to a 
ſovereign. 
And as this obligation is ' impoſed wich a view to the 
public welfare, he ought to direct all his knowledge 
and 
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and all his virtues to the ſafety of the ſtate, the end of 


civil ſociety. 
He ought even to direct, as much poſſible, all the 6. 18. 
abilities, the knowledge and the virtues of the citi- Laseielte vas 


virtues of the 


zens to this great end; in ſuch a manner, that they may 1 
not only be uſeful to the individuals who poſſeſs them, weltare of the 
but alſo to the ſtate, This is one of the great ſecrets * 

in the art of reigning. The ſtate will be powerful and 

happy if che good qualities of the ſubject, paſſing beyond 

the narrow ſphere of the virtues of individuals, become the 

virtues of citizens. This happy diſpoſition raiſed the 

Roman republic to the higheſt pitch of power and 

glory. 

The grand ſecret of giving the virtues of the indivi- 2 
duals ſo happy a turn, with reſpect to the ſtate, is to country. 
inſpire the citizens with an ardent love for their coun- 
try. It will then naturally follow, that each will en- 
deavour to ſerve the ſtate, and to apply all his powers 
and abilities to the advantage and glory of the nation. 

This love of our country is natural to all men. The 

good and wiſe author of nature has taken care to bind 
them, by a kind of inſtinct, to the places where 

they received their firſt breath, and they love their 

own nation, as a thing with which they are inti- 
mately connected. But frequently ſome cauſes unhappily 
weaken or deſtroy this natural impreſſion. The in- 
juſtice or the ſeverity of the government too eaſily ef- F 
faces it in the hearts of the ſubjects: does ſelf- love at- _ 
tach a ſingle perſon to his country, where every thing 1 | 
ſeems to be made for one man? Far from it, we fee * 
that only free nations are fond of glory and the hap- | 
pineſs of their country. Let us call to mind the citi- 
zens of Rome in the happy days of the republic, and 
conſider now the Engliſh and S wiſs. 


The 
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4 The love. and affection a man feels for the ſtate of 
mY which he is a member, is a neceſſary conſequence, of 


perivas. | 
the wiſe and rational love he owes to bimſelf; ſince his 


own happineſs is connected with that of his country. 

This ſenſation ought alſo to flow from the engagements 

he has entered into with ſociety. He has promiſed to 

| procure its ſafety and advantage as much as is in his 
power: and how can he ſerve it with zeal, fidelity, and 
courage, if he has not a real love for it ? | 

C121. The nation in a body, ought doubtleſs to love. itſelf, 

Mas lf and and deſire its own happineſs as a. nation. The ſen- 
io the iovereigu. ſation is -too natural to diſpenſe with this obligation: 
but this duty relates more particularly to the conductor, 

the ſovereign, - who repreſents. the nation, and acts in 

its name. He ought to love it, as what is moſt dear to 

him, to prefer it to every thing, for it is the on- 

ly lawful object of his care, and of his actions, 

in every thing he does by virtue of the public 
authority. The monſter who does not love his 

people can be only an odious uſurper; he doubtleſs. de- 

ſerves to be caſt from the throne, There is no king- 

dom where the ſtatue of Codrus ought not to be placed 

before the palace of the ſovereign. That magnani- 

mous King of Athens gave his life for his people. 

His country being attacked by the Heraclides, he. con- 

ſulted the oracle of Apollo; and being anſwered, that 


the people whoſe chief ſhould be Alain would remain 


victorious, Codrus diſguiſed himſelf, and ruſhing into 
the battle was killed by one of the enemies ſoldiers. 
Henry IV. King of France, joyfully expoſed his life 
for the ſafety of his people. That great. prince and 
Louis XII. are illuſtrious models of the tender Jove a ſo- 
vereign owes to his ſubjects. 


The 


B. I. c. xl. GOOD GOVERNMENT, . 


The term country, ſeems to be very well underſtood 
by every body. However, as it is taken in different 


ſenſes, it may not be unuſeful to give it here an ex- 
act definition, It commonly ſignifies the flate of which 
one is a member: and in this ſenſe we have uſed it in the 
preceding paragraphs, and it ought to be thus underſtood 
in the law of nations. 

In a more confined ſenſe, and more agreeably to its 


F 122, 


Definition of the 


entymology, this term ſignifies the ſtate, or even more term country. 


particularly the town or place, where our parents lived 
at the moment of our birth. In this ſenſe, it juſtly 


faid, that our country cannot be changed, and always . 


remains the ſame, to whatſoever place we remove after- 
wards, A man ought to preſerve gratitude and affecti- 
on for the place where he received his education, and 
of which his parents were members when they gave 
him life. But as ſeveral lawful reaſons may oblige him 
to chuſe another country, that is to become a member 
of another ſociety; ſo when we ſpeak in general of the 
duty to our country, we ought to underſtand by this 
term, the ſtate of which a man is an actual member; 
ſince it is that to which he owes it entirely, and in 
preference to all others. 

If every man is obliged to entertain a ſincere love for 


his country, and to procure it all the happineſs in his How handful 


and criminal it 


power, it is a ſhameful and deteſtable crime to injure ; is to injure our 
that very country. He who becomes guilty of it, vio- t. 


lates his moſt ſacred engagements, and ſinks into baſe 


ingratitude : he diſhonours himſelf by the blackeſt perfi- 


dy, ſince he abuſes the confidence of his fellow-citizens, 
and treats as enemies thoſe who had a right to expect 
his aſſiſtance and ſervices, We ſee traitors to their 
country only among thoſe men who are ſolely ſenſible of 
a baſe intereſt, who have an immediate value for none 
but themſelves, and whoſe heart is incapable of every 

H | ſentiment 


& 124. 
The glory of 
good citizens: 


examples. 
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ſentiment of affection for others. They are thereſore 


juſtly deteſted by the whole world, as the moſt infamous 
of all villains. 

On the contrary, thoſe generous citizens are treated 
with honour and commendations, who, not barely con- 
tented with performing what they i in general owe to their 
country, make noble efforts in its favour, and are capa- 
ble of making it the greateſt ſacriſices. The names of 
Brutus, Curtius and the two Decii will live as long as 
that of Rome. The Swiſs will never forget Arnold de 
Winkelried, that hero whoſe action deſerves to be 
tranſmitted to poſterity by a Titus Livy. He truly de- 
voted himſelf to his country; he did it as a captain and 
a ſoldier, and not as a ſuperſtitious viſionary, That 
gentleman, who was of the country of Underwald, 
ſeeing at the battle of Sempach that his fellow-country- 
men could not break through the Auſtrians, becauſe, 
being armed from head to foot, they had diſmounted, 
and forming a cloſe battalion, preſented a front covered 
with iron, and briſtling with pikes and lances ; formed 
the generous deſign of ſacrificing himſelf for his coun- 
try. © My friends, ſaid he to the Swiſs, who began 


© to be diſpirited, I am going this day to give my life 


« to procure you the victory: I only recommend to you 
& my family: follow me, and act in conſequence of 
e what you ſee me do.“ At theſe words he ranged 
them in that form which the Romans called cunexs, 
and forming himſelf the point of the triangle, marched 
to the centre of the enemy, and ſnatching all the pikes 


he could ſeize, threw them on the ground, thus open- 


ing for thoſe who followed him a way to penetrate into 
the midſt of this thick battalion, The Auſtrians once 
broke, were conquered, the weight of their armour be- 
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came fatal to them, and the Swiſs obtained a complete | 
n | | 


\ 


4 


CH A P.. I. 
Of Pia and Religion, 


YIETY and religion have an effential influence 
on the happineſs of a nation, and from their im- 


portance, deſerve a particular chapter. Nothing is ſo 


proper as piety to ſtrengthen virtue, and give it its full 
extent. I underſtand by the word piety, a diſpoſition of 
ſoul that leads us' to have a view of the divine Being 
in all our actions and to endeavour in every thing we 
do to pleaſe him. This virtue is an indiſpenſible obli- 
gation on all mankind; it is the pureſt ſource of their 
felicity ; and thoſe who unite in civil ſociety, are ſtill 
more obliged to practiſe it. A nation ought then to be 
pious. The ſuperiors intruſted with the public affairs 
ſhould conſtantly propoſe to deſerve the approbation of 
their divine Maſter, and whatever they do in the name 
of the ſtat, ought to be regulated by this grand view. 


a In the year 1386, the Auſtri- battle the Duke of Auſtria periſh- 
an army conſiſted of four thou- ed with two thouſand of his forces, 
ſand choice men, among whom were in which number were fix hundred 
a great number of priaces, counts and ſeventy ſix gentlemen of the beſt 
and * of diſtinguiſhed rank, families in Germany ry the 
all armed from head to foot. The Helvetic Confederacy, by de tte 
Swiſs were no more than thirtega ville, Fol. I. pag. 183, and follows 
hundred men, ill armed. In this ing. Es 

H 2 The 


Of Piety. 


F. 126. 


100 


& 126. 


. It ought to be 


attended with 
knowledge. 
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The care of forming pious diſpoſitions in all the peo- 
ple, ſhould be conſtantly one of the principal objects of 


their vigilance, and from this the ſtate will receive 


very great advantages. A ſerious attention to obtain in 
all our actions the approbation of an infinitely wiſe 
Being, cannot fail of producing excellent citizens: for 
rational piety in the people is the firmeſt ſupport of a 
lawful authority; and in the ſovereign's heart, it is the 
pledge of the people's ſafety, and produces their confi- 
dence. Ve maſters of the earth, who acknowledge no 
ſuperior here below, what aſſurance can your ſubjects 
have of your intentions, if they do not ſee you filled 
with reſpect for the common Father and Lord of men, 
and animated with a deſire to pleaſe him ? 

We have already inſinuated that piety ought to be at- 
tended with knowledge. . In vain would we propoſe to 
pleaſe God, if we know not the means of doing it. 


What a deluge of evils ariſes when men heated by ſo 


powerful a motive, are prompted to take methods 


F. 127. 
Of religion in- 
ternal and exter- 
nal. 


that are equally falſe and pernicious! A blind piety 
forms none but ſuperſtitious perſons, fanatics and per- 
ſecutors, a thouſand times more dangerous to ſociety 
than the libertines. There have appeared ba barous 
tyrants who talked of nothing but the glory of God, 
while they cruthed the people, and trampled the moſt 
ſacred laws of nature under foot. From a refinement 
of picty the anabaptiſts of the ſixteenth century refuſed 
all. obedience to the powers of the earth. James Cle- 
ment and Ravaillac, thoſe execrable parricides, thought 
themſelves animated by the moſt ſublime devotion. 
Religion conſiſts in the doctrines of divinity and the 
things of another life, and in the worſhip appointed to 
the honour of the ſupreme Being. As it is ſeated in 
the heart it is an affair of conſcience, in which every 
one ought to be directed by his own underſtanding: 
but 
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but as it is external, and publicly eſtabliſhed, it is an 
affair of the. ſtate. Ie 

Every man is obliged to endeavour to obtain juſt 5 «8. 
ideas of God, to know his laws, his views with reſpect Lene! of right 
to his creatures, and the end for which they were of individuals. 
created: man, doubtleſs, owes the moſt pure love, the 
moſt profound reſpect to his Creator; and to keep 
alive theſe diſpoſitions, and act in conſequence of them, 
he ſhould honour God in all his actions, and ſhew, by 
the moſt ſuitable meaſures, the ſentiments that fill his 
mind. This ſhort explanation is ſufficient to prove; 
that man is eſſentially and neceſſarily free to make uſe of 
his own choice in matters of religion. His belief is 
not to be commanded ; and 'what kind of worſhip muſt 
that be, which is produced by force! worſhip conſiſts 
in certain actions performed with an immediate view to 
the honour of God; there can then be no worſhip 
proper for any man, which he does not believe ſuitable to 
that end. The obligation of ſincerely endeavouring to 
know God, of ſerving him, and of adoring him from 
the bottom of the heart, being impoſed on man by his 
very nature, it is impoſſible for him by his engagements 
with ſociety, to diſcharge this duty, or to deprive him- 
ſelf of the liberty neceſſary to fulfil it. It muſt then be 
concluded, that liberty of conſcience is a natural and 
inviolable right. It is a diſgrace to human nature, that 
a truth of this nature ſhould want to be proved. 

But we ſhould take care not to extend this liberty F. 23. 
beyond its juſt bounds. A citizen has only the right of — 
never being obliged to do any thing in religious affairs, tion in regard to 
and not that of doing outwardly whatever he pleaſes, alm d c. 
though it may proceed from his regard to ſociety, The |igioo. 
eſtabliſhment of religion by the laws, and its public 
exerciſe, are matters of ſtate, and are neceſſary under 
the juriſdiction of the public authority, If all men 

ought 


F. 130. 
When there is 
no eitaoliſhed 
religion. 
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ought to ſerve God, the entire nation, in its national 
capacity, is doubtleſs obliged to ſerve and honour him 
(Prelim. F. 5.) And as it ought to diſcharge this im- 
portant duty in that manner which appears to the na- 
tion to be the. beſt ; the nation is to determine the re- 
ligion it would follow, and the as worſhip it would 


eſtabliſh. 


If there be yet no religion eſtabliſhed by public au- 
thority, the nation ought to uſe the utmoſt care, in 
order to know and eſtabliſh the beſt. That which ſhall 
have the approbation of the majority ſhould be received, 
and publicly eſtabliſhed by law ; by which means it will 
become the religion of the ſtate. But it is aſked, if a 
conſiderable part of the nation inſiſts upon following 
another, what does the law of nations require in that 
reſpect? Let us firſt remember that liberty of conſci- 
ence is a natural right; and that there muſt be no con- 
ſtraint in this reſpect. There remains then two me- 
thods to take ; either to permit this party of the citizens 
to exerciſe the religion they profeſs, or to ſeparate the 
ſociety, by leaving them their fortunes and their ſhare 
of the country that belonged to the nation in common, 
and thus form two new ſtates inſtead of one. The 
laſt method will appear no ways proper; it would 
weaken the nation, and thus would be contrary to the 
regard that ought to be felt for its ſafety. It is there- 


fore of more advantage to take the firſt, and thus to. 


eſtabliſh two religions in the ſtate, But if theſe religi- 
ons are too incompatible; if there be reaſon to fear 
that they will produce diſturbances among the citizens, 
and diſorder in affairs; there is a third method, a wiſe 


medium between the two firſt, of which the Swiſs have 


furniſhed examples. The cantons of Glaris and Appen- 
zel were, in the ſixteenth century, each divided into 
two parts, the one preſerved the Romiſh religion, and 
| the 


==> = g. 


SRDS22 DmvPeDMDY 7 


8 28 2338538388222 K·¼ Nr 8 


BJ. Cc. xl. AND RELIGION. 


the other embraced the reformation: each party has its 
ſeparate government within itſelf ; but they unite. in 
foreign affairs, and form only one and the 229 

In ſhort, if the number of citizens ho would pro- 
feſs a different religion from that eſtabliſhed by the na- 
tion be inconſiderable, and if for good and juſt reaſons it is 
not thought proper to allow the exerciſe of ſeveral religi- 
ons in the ſtate; theſe citizens have a right to ſell their 
land, and retire with their families; taking all their 
ſubſtance with them. For their engagements to ſoci- 
ety, and their ſubmiſſion to the public authority can 
never oblige them to violate their conſciences. If the 
ſociety will not allow me to do what [ think I am obli- 
ged to perform by an indiſpenſable obligation, it * 
to diſmiſs me. 


and maintain that religion, and preſerve it as an efta- 
bliſhment of the greateſt importance; but always 
without blindly rejecting the changes that may be pro- 
poſed to render it more pure and uſeful : for the ſtate 
ought always to attend to its perfection (F. 21.) But 
as all innovations in this caſe, are full of danger and 
can ſeldom be produced without diſorder, they ought 
not to be attempted upon flight grounds, without ne- 
ceflity, or very important reaſons. I he ſociety, the 
ſtate, the entire nation is only to determine the ne- 
ceſſity or convenience of theſe changes, and it does 
not belong to any ſingle perſon to attempt them by his 
own authority, nor conſequently to preach. a new 
doctrine. Let him offer his ſentiments to the con- 
ductors of the nation, and ſubmit to the "mack re- 
ceives from them, 


But 


. 


F. 132. 
The dutie and 
Tights f 2 to- 
vereign w th 
regard to reli- 
gion. 
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the minds of the people, as it commonly happens, in- 
dependently of the public authority, and without any 
deliberation in common; it will be then neceſſary to 
reaſon as we have juſt done in a former ſection, on the 
caſe of chuſing a religion; to pay attention to the 
number of thoſe who follow the new opinions; to re- 
member that no earthly power has an authority over 
the conſcience, and to unite the maxims of ſound po- 
litics with thaſe of juſtice and equity. 

This is an abridgement of the duties and rights of a 
nation with regard to religion. Let us now come to 
thoſe of the ſovereign. Theſe cannot be exactly the 
ſame as thoſe of the nation which the ſovereign repre- 
ſents. The nature of the ſubject oppoſes it; for in 


religion nobody can give up their liberty. To exhibit 


in a clear manner theſe duties and rights, it is neceſſary 
here to refer to the diſtinction we have made in the two 
preceding ſections: if it be required to eſtabliſh a re- 
ligion in a ſtate that has not yet received one, the ſo- 
vere:gn may doubtleſs favour that which appears true, 
or the beſt to him, to make it known, and endeavour, 
by the moſt mild and prudent meaſures, to eſtabliſh it : 


he is even obliged to do this, becauſe he is obliged ta 


ſtudy every thing that concerns the happineſs of the 
nation. But in this he has no right to uſe authority 
and conſtraint. Since there was no religion eſtabliſhed 
in the ſociety, when he received his authority, the peo- 
ple could confer no power on him in this reſpect ; the 
maintenance of the laws relating to religion were no 


part of his office, and did not belong to the authority 


with which they intruſted him. Numa was the founder 
of the religion of the antient Romans: but he per- 
ſuaded the people to receive it. 
to command, he would not have had recourſe to the 
reveries 


BI. C. Ul. 


But if a new religion ſpreads, and becomes fixed in 


If he had been able 
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reveries of the nymph Egeria. Though the ſovereign 


cannot make uſe of authority in order to eſtabliſh 4 


religion where there is none, he has a right, and is 
even obliged to employ all his power to hinder the in- 


troduction of a bad one, which he judges pernicious to 


morality and dangerous to the ſtate. For he ought to 
preſerve his people from every thing that may be inju- 


rious to them; and a new doctrine is ſo far from being 


an exception to this rule, that it is one of the moſt im- 


portant objects. We are going to ſee in the following 


paragraphs, what are the duties and prerogatives of the 
prince in regard to the religion publicly eſtabliſhed. 


The prince, or the conductor, to whom the na- 


the exerciſe of the ſovereign power, is obliged to 


the worſhip eſtabliſhed by law, and has a right to re- 
ſtrain thoſe who attempt to deſtroy, or diſturb it, 
But to acquit himſelf of this duty in a. manner 
equally juſt and wiſe, he ought never to loſe ſight of 
the equality in which he is called to act, and the 
reaſon of his being inyeſted with it, Religion is of 
extreme” importance to the welfare and tranquillity of 
the ſociety, and the prince js obliged to have an 
eye to every thing in which the ſtate is intereſted. 
This is all that calls him to interfere in religion, or 
to protect and defend it. He can then interfere only 
upon this footing, and conſequently he can uſe his 
power againſt none but thoſe whoſe religious conduct 
is prejudicial or dangerous to the ſtate, and cannot 
puniſh pretended crimes againſt God, where the ven- 
geance alone belongs to the Sovereign Judge, the 
Searcher of hearts, Let us remember that religion is 
no farther an affair of ſtate, than as it is exterior and 
publicly eſtabliſhed : that of the heart can only de- 

pend 


tion has intruſted the care of the government, and Ia 95 a 4 


where there is s 
O religion eſta- 


watch over the preſervation of the received religion, liſhed by law, 
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pend on the conſcience. . The prince has a right to 
puniſh none but thoſe that diſturb ſociety, and it 
would be very unjuſt for him to inflict pains and pe- 
nalties on any perſon whatſoever for his private opini- 
ons, when that perſon neither takes pains. to divulge 
them, nor to obtain followers. It is a principle of 
fanaticiſm, a ſource of evils, and the moſt notorious 
injuſtice for weak mortals to imagine that they ought 
to take up the cauſe of God, maintain his glory by 


acts of violence, and revenge him on his enemies. 


Let us only give to ſovereigns, (aid a great ſtateſman 
and an excellent citizen *, let us give them for the 
common advantage, the power of puniſhing whatever is 
injurious to charity in ſociety. It does not belong to bu- 
man juſtice to become the revenger of the cauſe that be- 
longs to God. Cicero, who was as able, and as great 
in ſtate affairs, as in philoſophy and eloquence, thought 
like the Duke of Sully. In the laws he propoſed re- 


lating to religion, he ſays, on the ſubject of piety 


and interior religion, if any one commits a fault, 
« God will revenge it:” but he declares the crime 
capital that ſhould be committed againſt. the religious 
ceremonies eſtabliſhed for the public affairs, and in 
which the whole ſtate is concerned d. The wiſe Ro- 
mans were very far from perſecuting a man for his 
creed; they only required that people ſhould not dif- 
turb the public order. 
5 The creed, or the opinions of the people, their 
The objet of ſentiments with reſpect to the Deity, in a word, in- 
is care, be terior religion ſhould, like piety, be the object of the 


the means he 
eught to employ. 


a The Duke de Sully; ſee his d Qui ſecus fazit, Deus ipſe 


memoirs digeſted by M. de 'Ecluſe, vindez eri. i non paruerit, 
Tam, V. p. 135, 136. | capitale eſto. De Logib, Lib. Il. 


prince's 
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prince's attention: he ſhould neglet no means of 
enabling his ſubjects to diſcover the truth, and to en- 
tertain good ſentiments ; but he ſhould employ for 


this purpoſe only mild and paternal methods . Here 


he cannot command (F. 128.) It is in external reli- 


gion and its public exerciſe that his authority is to 
be employed. His taſk is to preſerve it, to prevent 


the diſorders and troubles it may occaſion. To preſerve 
religion he ought to maintain it in the purity of its 
inſtitution, to take care that it be faithfully obſerved 
in all its public acts and. ceremonies, and to puniſh 
thoſe wao dare attack it openly. But he can require 
nothing by force except ſilence, and ought never to 
oblige a perſon to bear a part in external ceremonies : 
he can only by conſtraint produce uneaſineſs or hypo- 
criſy. | | 

A diverſity of opinions and worſhip has often pro- 
duced diforders and fatal diſſentions in a tate: and 
for this reaſon, many will fuffer only one and the 
ſame religion. A prudent and equitable ſovereign will 
ſee in particular conjunQures, if it be proper to tole- 
rate, or forbid the exerciſe of ſeveral different kinds 
of worſhip. | 

But in general, we may boldly affirm, that the 


moſt ſafe and equitable means of preventing the dif. Of foleration. | 


orders that may be occaſioned by difference of reli- 
gions, is an univerſal toleration of all the religions 
that have nothing dangerous in them, either with re- 
ſpect to manners, or the ſtate, Let us ſuffer the in- 
tereſted prieſts to declaim; they would not trample 
under foot the laws of humanity, and thoſe of God 


a Quas (religionis) non metu, ſed ea conjunftione, quæ eſt homini 
cum Deo, conſervandas puto. Cicero de Legib. Lib, J. What 4 fine 
leſſon does this pagan philoſopher give the Chriſtians ! 


himſelf, 


What the prince 
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himſelf, to make their doctrines triumph, if they were not 
the foundations on which are erected their opulence, 
luxury, and power. Cruſh only the ſpirit of perſecution, 
puniſh ſeverely whoever ſhall dare to diſturb others on 
account of their creed, and you will fee all theſe ſets 
hve in peace in their common country, and be am- 
bitious of ſhewing themſelves good citizens. Holland 
and the ſtates of the King of Pruſſia furniſh a proof 
of this: Calviniſts, Lutherans, Socinians, Jews, Ca- 
tholicks, Pietiſts, all live in peace, becauſe they are 
equally protected by the ſovereign ; and none are pu- 
niſhed but the diſturbers of the tranquillity of others. 
If in ſpite of the prince's care to preſerve the eſta- 
bliſhed religion, the entire nation, or the greateſt part 


—_ - oy nation of it, ſhould be diſguſted with it, and deſire to have 
change the = 


it changed: the ſovereign cannot do violence to his 
people, nor reſtrain them in an affair of this nature, 
The public religion was eſtabliſhed for the ſafety and 
advantage of the nation; but it is without efficacy, 
when it ceaſes to influence the heart: the ſovereign 
has here no other authority beſides that which reſults 
from the truſt the nation has repoſed in him; and 
the people have committed to him that of protecting 
their religion while they thought proper to profeſs 
It. 

But at the ſame time it is very juſt that the prince 


ſhould have the liberty of continuing in the profeſſion 


of his own religion, without loſing his crown. Pro- 
vided that he protects the religion of the ſtate, this is 
all that can be required of him. In general, a differ- 
ence of religion ſhould never make any prince loſe the 
prerogatives of ſovereignty, unleſs a fundamental law 
diſpoſes it otherwiſe. * The pagan Romans did not 
ceaſe to obey Conſtantine, when he embraced Chriſti- 


anity; 
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anity; nor did the Chriſtians revolt from Julian, af- 
ter he had quitted it. 

We have eſtabliſhed liberty of conſcience for the 
people (4. 128.) However we have alſo ſhewn that 
the ſovereign has a right, and is even under an obliga- 


and not to ſuffer any perſon to attempt to alter or de- 
ſtroy it; that he may even, according to circumſtances, 
permit only one kind of public worſhip throughout the 
whole country. Let us reconcile theſe duties and va- 
rious rights; between which it may be thought that 
there is ſome contradiction; and if poflible leave no- 
thing to be deſired on ſo important and delicate a ſub- 
ject. | 

If the ſovereign will allow only the public exerciſe 
of the ſame religion ; let him oblige nobody to do any 
thing contrary to his conſcience ; let no ſubject be 
forced to bear a part in a worſhip which he diſapproves, 
or profeſs a religion which he believes to be falſe; 
but let the ſubject on his ſide ſatisfy himſelf with his 
not having fallen into a ſhameful hypocriſy ; let him 
ſerve God according to the light of his own knowledge, 
in ſecret, and in his own houſe, perſuaded that provi- 


dence does not call him to public worſhip, ſince it has 


placed him in ſuch circumſtances, that he cannot diſ- 


charge it without creating diſturbances in the ſtate. 


God would have us obey our ſovereign, and avoid 
every thing that may be pernicious to ſociety. Theſe 


of public worſhip is conditional, and dependant on the 
effects it may produce. Interior worſhip is neceſſary in 
its own nature; and we ought to confine ourſelves to 
it, in all caſes in which it is moſt convenient. Public 


worſhip is appointed for the edification of men in glo- 
Fo | rifying 


The agreement 


: 1 2 rights of the ſo- 
tion to protect and maintain the religion of the ſtate, yereign, with 


thoſe of the ſub- 


are the immutable precepts of the law of nature: that 
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rifying God: but it oppoſes that end, and ceaſes to be 


laudable, on ſuch occaſions when it can only produce 
diſturbances and give offence. If any one believes it 
abſolutely neceſſary, let him leave the country where 
he is not allowed to perform it according to the diftates 
of his own conſcience, and join thoſe who openly pro- 
feſs the ſame religion as himſelf. | 


The prodigious influence of religion on the welfare 


and tranquillity of the ſociety invincibly prove, that the 
conductor of the ſtate ought to have the inſpection of 
what relates to it, and an authority over the miniſters 
who teach it. The end of ſociety and of the civil go- 
vernment neceſſarily requires, that he who has the au- 
thority, ſhould be inveſted with all the rights without 
which he could not exerciſe it in a manner moſt advan- 
tageous to the ſtate. Theſe are the prerogatives of ma- 
jeſty (F. 45-) of which no ſovereign can diveſt himſelf, 
without the expreſs conſent of the nation. The in- 
ſpection of the affairs of religion, and the authority 
over its miniſters, then form one of the moſt important 
of his prerogatives, ſince without this power the ſove- 
reign would never be able to prevent the diſturbances 
that religion might occaſion in the ſtate, nor apply that 
powerful ſpring to the welfare and ſafety of the ſociety. 
It would be certainly very ſtrange that a multitude of 
men who united themſelves in ſociety for their com- 
mon advantage, that each might in tranquillity labour 
to ſupply his neceſſities, promote his own perfection 


and happineſs, and live like a reaſonable being; it 


would be very ſtrange, I ſay, that ſuch a ſociety ſhould: 
not have the right of being guided by its own judg- 
ment, in an affair of the utmoſt importance ; of de- 
termining what is believed moſt agreeable to religion, 
and of taking care that nothing dangerous or hurtful is 
mixed with it, Who will dare to diſpute that an in- 
| dependent 


dependent nation has a right, in this reſpeR, to proceed, 
like others, according to the light of conſcience ? and 
when it has once made choice of a -particular religion 
and worſhip, may it not confer on its conductor the 
whole power of which it is poſſeſſed of regulating, di- 
recting and cauſing this religion and worſhip to be ob- 
ſerved ? | 

Let it not be ſaid, that ſacred things do not be- 


long to the profane. Such diſcourſes when brought to 


the bar of reaſon, are found to be only vain decla- 
mations. There is nothing on earth more auguſt 
and ſacred than a ſovereign; and why ſhould God, 
who calls him by his providence to attend on the ſafety 
and happineſs of a whole nation, deprive him of the 
direction of the moſt powerful ſpring that can move 
mankind ? The law of nature ſecures to him this right, 


with all thoſe that are eſſential to good government; 


and nothing is to be found in the Holy Scriptures that 
changes this diſpoſition, Among the Jews, neither 
the king nor any other perſon could make any innova- 
tion in the law of Moſes; but the ſovereign attended 
to its preſervation, and knew how to humble the high- 
prieſt, when he deviated from his duty. Where is it 
aſſerted in the New Teſtament, that a Chriſtian prince 
has nothing to do with religious affairs? Submiſſion 
and obedience to the ſuperior powers, are there clearly 
and expreſsly enjoined. In vain would they oppoſe 
- againſt us the example of the apoſtles, who preached 
the goſpel in oppoſition to the will of ſovereigns : who- 
ever would deviate from the ordinary rules, ought to 
have a divine miſſion, and to eſtabliſh his authority by 
miracles. ' 

No perſon can diſpute that the ſovereign has a right 
to take-care that people do not intrude into religion 
any thing contrary to the welfare and ſafety of the tate ; 

I and 
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and conſequently he muſt have a right to examine its 
doctrines, and to point out what ougnt to be taught, 
and where the preacher ſhould be ſilent. 

The ſovereign ought likewiſe to watch attentively, 


in order to prevent the eſtabliſhed religion from being 


abuſed, either by making uſe of its diſcipline to gratify 
batred, avarice, or any other unworthy pafhons, or 
preſenting its doctrines in a light that muſt prove pre- 
judicial to the ſtate. What advantage can ſociety reap 
from crude imaginations, ſeraphic devotions, and ſub- 
lime ſpeculations, when it conſiſts of only weak and 
docile minds? Theſe can only produce a renunciation 
of the world, a neglc& of buſineſs and of honeſt la- 
bour. 'I his ſociety of pretended ſaints will become an 
eaſy and certain prey to the firſt ambitious neighbour ; 
or if it is left in peace, it will not ſurvive the firſt ge- 
neration; the two ſexes conſecrating their chaſtity to 
God, will refuſe to yield to the views of the Creator of 
nature, and of the ſtate, Unhappily for the miſſiona- 
ries, it evidently appears, even from the hiſtory of 
New France by Charlevoix, that their labours were the 
principal cauſe of the ruin of the Hurous, The author 
expreſsly ſays, that a great number of theſe Neophytes, 
would think of nothing but of the ſudjects of their 
faith, that they forgot their aCtivity and valour, and 
diviſions aroſe between them and the reſt of the nation, 
&c. Theſe people were therefore ſoon deſtroyed by 
the Iroquois, whom they had before been accuſtomed ta 
conquer 2. | 

To the prince's inſpection of the affairs and offices of 
religion we have joined his authority over its miniſters : 
þ. th of them flow from the iame principle; for with- 


a Sce The Hiſtory of New France, Bol. V. VI. and VII. 
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out this laſt, the firſt would be vain and uſeleſs. It is 
abſurd, and contrary to the firſt foundations of ſociety, 
for citizens to pretend to be independent of the ſove- 
reign authority, in offices of ſuch importance to the 
repoſe, the happineſs and ſafety of the ſtate. This is 
eſtabliſhing. two independent powers in the ſame ſoci- 
ety : a certain principle of diviſion, diſturbance and ruin. 
There is only one ſupreme power in the ſtate; the 
offices of the ſubalterns vary according to their employ- 
ments: the eccleſiaſtics, magiſtrates, and commanders 
of the troops, are all officers of the republic, each in his 

department; and all are equally accountable to the ſove- 
reign. ; 

A prince cannot indeed juſtly oblige an eccleſiaſtic 4. 144. 
to preach a doctrine, or to perform a religious rite ,;, — 
which he does not believe to be agreeable to the will of 
God. But if the miniſter cannot, in this reſpect, con- 

form to the will of his ſovereign, he ought to quit his 
place, and conſider himſelf as a man who is not called 
to fill it; two things being neceſſary for the diſcharge 
of his duty, to teach and behave with ſincerity, accord- 
ing to the dictates of his own conſcience, and to con- 
form to the prince's intentions, and the laws of the 
ſtate, Who can forbear being filled with indignation, 
at ſeeing a biſhop audaciouſly reſiſt the orders of the 
ſovereign, and the decrees of the ſupreme tribunals, ſo- 
lemnly declaring. that he believes himſelf accountable to 
God alone, for the power with which he has in- 
truſted him ? 

On the other hand, if theclergy are humbled, it will, $143 . 
be out of their power to produce the fruits for which «ſerved with 
their miniſtry was appointed. The rule that ſhould be g - 
followed in this reſpect may be conceived in a few 
words. Firſt, the clergy, as well as every other order, 
ſhould ſubmit in their functions, and in every thing elſe, 
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to the public power, and be accountable for their con» 
duct to the ſovereign. Secondly, the prince ſhould 
take care to render the miniſters of religion reſpectable 
in the eyes of the people: he ſhould truſt them with 


te degree of authority neceſſary to enable them to diſ- 


charge their duty with ſucceſs, and ſupport them, in 
caſe of need, with the power he holds in his own 
hands. Every man in place ought to be furniſhed with 
an authority anſwerable to his functions; otherwiſe he 
will be unable to diſcharge them in a proper manner. 
I ſee no reaſon why the clergy ſhould be excepted from 
this general rule, only the prince ſhould be more par- 
ticularly watchful that they do not abuſe his authority ; 
the affair being altogether the moſt delicate, and the 
moſt fruitful in dangers. As he ſhould render the cha- 
racter of churchmen reſpectable, he ſhould take care 
that this reſpect is not carried to ſuch a ſuperſtitious 
veneration as to put it in the power of an ambitious 
prieſt, to have what influence he pleaſes over weak 
minds. As ſoon as the clergy are made a ſeparate 
body, they become formidable. Ihe Romans, (whom 
we often cite) the wiſe Romans received into the ſenate 
the pontifex-maximus, and the principal miniſters of the 
altar: they were ignorant of the diſtinction between 
the clergy and /aity; and all citizens wore the ſame robe. 


$. 144. If the ſovereign be deprived of this power in matters 


A recapitulation of religion, and this authority over the clergy, how 


of the reaſons 


on whchare will he prevent there being any thing mixed with re- 


eſtabliſhed the , 
rights of ſove- ligion that is contrary to the welfare of the ſtate? How 


. _ will he be enabled to take ſuch meaſures, as to cauſe 
with authorities it to be conſtantly taught and practiſed in the manner 
and example moſt conducive to the public welfare? And eſpecially, 
| how will he prevent the diſorders that may be occaſioned; 

either by doctrines, or the manner in which the diſci- 

pline is exerted ? Theſe cares and duties can only belong 

to 
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to a ſovereign, and nothing om; fa with bis diſ- 
charging, them. 

Hence we ſee that the Fats {bad ae in 
eccleſiaſtical affairs, have been conſtantly and faithfully 


defended by the parliaments of France. The wiſe and 


learned magiſtrates of which thoſe illuſtrious bodies are 
compoſed, are ſenſible of the maxims which ſound rea- 
ſon didtates on this ſubject. They know the conſe- 
quence of not ſuffering any abridgment to b& made of 
the public authority in an affair in its own nature ſo 
delicate, ſo extenſive in its connections, and influences, 
and ſo important in its conſequences. What ſhall ec- 
cleſiaſtics reſolve to propoſe to the people as articles of 
faith, ſome obſcure and uſeleſs points, that is no eflen- 
tial part of the received religion; ſhall they ſeparate 


from the church, and defame thoſe who do not ſhew a 


blind obedience ; ſhall they refuſe them the ſacraments, 
and even the rights of burial ; and ſhall not the prince 
protect his ſubjects, and preſerve the kingdom from a 
dangerous ſchiſm ?. 

The kings of England have aſſerted the prerogatives 
of their crown; they have cauſed themſelves to be ac- 
knowledged heads of the church, and this regulation is 
equally approved by reaſon and ſound politics, and is 
alſs conformable to antient cuſtom. The firſt Chriſtian 
emperors exerciſed all the functions of heads of the 
church; they made laws on ſubjects relating to it , 
ſummoned councils, and preſided at them; elected and 
depoſed biſhops, &c. In Switzerland there are wiſe 
republics, whoſe ſovereigns, knowing the full extent of 
the ſupreme authority, have rendered the miniſters of 
religion ſubject to them, without offering violence to 
conſcience. 420 have prepared a formulary. of the 
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doctrines that ought to be preached, and publiſhed ſuch 
laws of eccleſiaſtical diſcipline, as they would have ex- 
erciſed"in the countries under their obedience ; in or- 
der that thoſe who would not conform to theſe eſta- 
plimmente, might not devote tnemſelves e the ſer- 
vice of the church. They keep all the miniſters of 
religion under a lawful dependence; and diſcipline is 
exerted under their own authority. It is not - probable 
that religion will ever occaſion diſturbances in theſe 
republics. n 
6. 146. If Conſtantine and his fucteffors had expreſsly de- 
. clared themſelves the heads of the church, and if the 
contrary opini- Chriſtian kings and princes had, in this inſtance, 
wy known how to maintain the rights of ſovereignty ; would 
there ever have appeared thoſe horrid diforders produced 
by the pride and ambition of ſome popes and eecleſiaſ- 
tics, emboldened by the weaknefs of princes, and ſup- 
ported by the ſuperſtition of the people. _What rivers of 


blood have been ſhed in the quarrels of monks, about ſpe- 


culative queſtions that were often unintelſgible, and al- 
moſt always as uſeleſs with refpe to the ſalvation of ſouls, 
as they were indifferent in themſelves, or in regard to the 
welfare of ſociety : citizens and even brothers have taken 
up arms againſt each other: ſubjects have been excited to 
- revolt, and kings tumbled from their thrones : Tantum re- 
ligis Potuit ſuadere malorum ! The hiſtory of the empe- 
rors Henry IV. Frederic I. Frederic II. and Louis of 
Bavaria are well known. Was it not the independence 
of the eccleſiaſtics, and of that ſyſtem in which the af- 
fairs of religion are ſubmitted to a foreign power, that 
plunged France into the horrors of the league, and had 
nearly deprived her of the beſt and greateſt of her kings? 
Had it not been for this ſtrange and dangerous ſyſtem, 
would a ſtranger, Pope Sixtus V. have undertaken to 


violate the fundamental law of a kingdom, to declare the 


lawful 
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| lawful heir incapable of wearing the crown! Would, 
at other times, and in other places , the ſucceſſion have 
been rendered uncertain, from the want of a formality in 
a diſpenſation whoſe validity was diſputed, and which a fo- 
reign pr pretended to have. a ſole right to give? 
Would that ſame foreigner have arrogated to himfelf the 
power of pronouncing that the children of a king were 
illegitimate ? Would kings have been aſſaſſinated in con- 


ſequence of a deteſtable doctrine b Would u part of 


France not dare to acknowledge the beſt of their kings e, 
before they had been abſolved by Rome? And would ma- 
ny other prinees have been unable to give a ſolid peace to 
their people, from their being unable in their own Womi- 
nions, to decide affairs that belonged to religion 4 ? 

All we have advanced on this ſubject ſo evidently flows 


from the notions of independence and ſovereignty, that it cy 


will never be diſputed by an honeſt man who endeavours LW power of 


to reaſon juſtly. If a ſtate cannot finally determine every 
thing relating td religion, the nation is not free, and the 
prince is but half a ſovereign. There is no medium in this 
caſe; either each ſtate is its own maſter in this reſpec, as 
well as in all others, or it muſt receive the ſyſtem af Boni- 
face VIII. and conſider all popiſh countries as forming one 
only ſtate, of which the pope is the ſupreme head, and the 
kings ſubordinate adminiſtrators. in temporal affairs, each 
in his province; nearly as the ſultans were formerly under 


2 In England, under Henry ber of Catholics did not dare to 
VIII. acknowledge him before he had te- 
ceived the Pope's abiolut ion. 

b Henry III. and Henry IV. 
aſſaſſinated by the fanatics, who 4 Many kings of France in the 
thought to ſerve God and the religious wart. i 
church by ſtabbing their king. 


© Though Henry IV. embraced 
the Romiſh religio great num - 
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ſumed to write to Philip the Fair, King of France, Scire 
te volumus,' quod in ſpiritualibus & temporalibus nobis ſubes * : 
Know that thou art ſubject to ds as well in temporals 
as in ſpirituals. And we may ſee in the canon law * the 
famous bull unam ſanctam, in which is attributed to the 
church two ſwords, or a double power, ſpiritual and tem- 
poral, and thoſe who think otherwiſe are condemned. as 
men, who after the example of the Manicheans, eſtabliſh 
two principles, and it is at length declared, that it is an ar- 
ticle of faith, neceſſary to ſalvation, to believe that every hu- 
man creature is ſubjett to the Pontif of Rome. 

We reckon the enormous power of the popes, as the 


- firſt abuſe that ſprung from this ſyſtem, which diveſts ſove- 


reigns of their authority in matters of religion. This 
power in a foreign court, is abſolutely contrary to the 
independence of nations and the ſovereignty of princes. 
It is capable of overturning the ſtate, and wherever ac- 


knowledged, it is impoſſible for the ſovereign to govern = 


in ſuch a manner as is moſt for the advantage of the nati- 
on. We have already, in the laſt ſection, given ſeveral 
remarkable inſtances of this, and hiſtory preſents them 
without number. The ſenate of Sweden having condemn- 
ed Trollius, Archbiſhop of Upſal, for the crime of rebel- 
lion, to be degraded from his ſee, and to end his days in a 
monaſtery, Pope Leo X. had the audacity to excommu- 
nicate the Adminiſtrator Steno, and the whole ſenate, and 
ſentenced them to rebuild at their own expence, a fortreſs 
belonging 'to the Archbiſhop, which they had cauſed to be 
demoliihed, and to pay a fine of a hundred thouſand du- 


We - . 

e Turretin, Hift. Ecclefrafl, Cem- f Extravag. Commun, Lib, J. 
Fendium, p. 162. Where may alſo Tit, . De Maſeritats & obedien- 
2 the King of France's bold 7. | 
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cats to the depoſed prelate . The barbarous- Chriſtiern 
King of Denmark, was authorized by this decree to lay 
Sweden waſte, and to ſpill the blood of the moſt illuſtrious 
of the nobility. Paul V. thundered out an edict againſt Ve- 
nice, on account of ſome very wiſe laws made with reſpect to 
the government of the city; but which diſpleaſed the Pope, 
and ture the republic into an embarraſſment from which 
all the wiſdom and firmneſs of the ſenate could ſcarcely de- 
liver them. Pius V. in his bull in Cena Domini of the 


year 1567, declares, that all princes who ſhall introduce 


new taxes in their dominions, of what nature ſoever they 
be, or ſhall encreaſe the antient ones, without having firſt 
obtained the approbation of the holy ſee, are excommuni- 
cated ip/o facto. Is not this attacking the independence of 
nations, and ruining the authority of ſovereigns ? 

In thoſe unhappy times, the dark ages that preceded the 
revival of literature and the reformation, the popes attempt- 
ed to regulate the actions of princes, under the pretence of 
conſcience, to judge of the validity of their treaties, to 
break their alliances, and declare them null and void. But 
theſe enterprizes met with a- vigorous reſiſtance, even 
in a country where it is commonly imagined there was 
then much valour and very little knowledge. The Pope's 
nuncio, to oblige the Swiſs to forſake the French, pub- 
| liſhed a monitory againſt all thoſe cantons who favoured 
Charles VIII. declaring them excommunicated, if with- 
in the ſpace of fifteen days they did not forſake the inter- 
eſt of that prince, and enter into the confederacy againſt 
him: but the Swiſs oppoſed this act by a proteſtation 
that declared it abuſive, and cauſed it to be pulled 
down in all the places under their obedience ; thus 
they ſhewed their contempt for a proceeding that was 
equally abſurd and contrary to the rights of ſove- 


* Hiftory of the Revolutions of Sweden. 
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reigns *. We ſhall mention ſeveral other of the like at- 
tempts when we come to treat of | the am 
ties. 
$. 147. This power in the - popes has given birth to another 
———.— abuſe, that deſerves the utmoſt attention from a wiſe 
conferred by * government. We ſee, ſeveral. countries in which ec- 
foreign power. 224k 3 d 
cleſiaſtical dignities, and great benefices are diſtributed 
by a foreign power, by the Pope, who beſtows them 
upon his creatures, and very often on men who are 
not the ſubjects of the ſtate. This practice is equally 
contrary to the law of nations, and the principles of 
common policy. A people ought not to receive laws 
from ſtrangers, to ſuffer them to interfere in their af - 
fairs, nor to take from them their advantages: but 
how many ſtates are there where a ſtranger may 
diſpoſe of places of very great importance with reſpect 
to their happineſs and repoſe ? The princes who con- 
ſented to the introduction of ſo enormous an abuſe, 
were equally wanting to themſelves and their people. 
In our times the court of Spain has been obliged to 
expend immenſe ſums to enter without danger into 
the peaceable poſſeſſion of a right, that eſſentially be- 
longs to the nation, or its head. ; 
F. 148. Even in the ſtates whoſe ſovereigns have prefered: 
Fae — ſo important a prerogative of the crown, the abuſe in 
ee e a great meaſure ſubſiſts. The ſovereign nominates in- 
deed to biſhoprics and great benefices; but his authority 
is. not ſufficient to put them in the poſſeſſion of their bene- 
fices, and to enable them to enter into the exerciſe of their 
functions, they muſt alſo have bulls from Rome b. By this 


* Vogel; Hifterical and Politi- IV. ſuffered, ** bh reſolved to 
ral Treatiſe on the Alliances be- promote Renald de Baune, Archbi- 
tween France and the thirteen Can-" (hop of -Boutges, to the archbi - 
tons, p 33, and 36. 3 of Sens, though that pr elate 

b. We may ſee Jo the letters of had ſaved France, by receiving the 
Cardinal d'Oſſat, what pains, what Kiog into the E church. 
oppreflions, what long delays Heory 
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means, and by a thouſand others, the whole body of the 
clergy ſtili depend on the court of Rome: they expect from 
it dignities and the purple, which, according to the 
oſtentatious pretenſions of thoſe who ate inveſted with 
it, renders them equal to ſovereigus: they have every 
thing to fear from its reſentment, and therefore are 
always difpoſed to comply with it. On the other 
hand, the court of Rome ſupports this cletgy with 
all its power; it aſſiſts them by its politics and cre- 
dit; protects them againſt their enemies, and againſt 
thoſe who would ſet bounds to their power; fre- 


quently. againft the juſt indignation of their ſovereign; 


and by this means attaches them to it fill more 
ſtrongly. Is it not doing an injury to the rights of 
fociety, and ſhocking the firſt elements' of government, 
thus to ſuffer a great number of ſubjects, and even 
ſubjects in high poſts” to be dependent on a foreign 
prince, and become devoted to him? Would a pru- 
dent fovereign receive men who preached ſuch doc- 
trines? There needed no more to cauſe all the miſ< 
fonaries to be driven from China. 

The better to ſecure the devotibn of the Mary 


the celibacy of church-men was invented. A prieſt, 4 me d del.“ 
a prelate, alread) bound to the fee of Rome by his Coavents. 


functions and bis hopes, finds himſelf alſo cut off 
from all connection with his country, by the celi- 
bacy he is obliged to obſerve. He is not connected 
to the ſociety by a family: bis grand intereſts ate 
all centered in the church; and provided he has the 
pope's favour, he is afraid of nothing : in what coun- 
try ſoever he is born, Rome is his refuge, the cen- 
tre of his adopted country. Every body 'knows that 
the religious orders are, like a papal _ militia, ſpread 


over the face of the earth, to ſupport and advance the in- 
| tereſt 
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_ tereſt of their monarch. This is doubtleſs à ſtrange 
abuſe, ſubverſive of the firſt laws of ſociety; But this 
is not all: if the prelates were married, they might 
enrich the ſtate with a great number of good citizens z 
rich benefices affording them the means of giving 
their legitimate children a ſuitable education. But 
what a multitude of men are there in convents, con- 
ſecrated to idleneſs under the cloak of devotion 1 Equal- 
ly uſeleſs to ſociety in peace and war, they ſerve it 
neither by their labour in neceſſary profeſſions, nor 
by their courage in arms; and yet enjoy immenſe re- 


venues : for this purpoſe the ſweat of the people fur- 


niſhes ſupport for theſe ſwarms of ſluggards. What 
ſhould we think of a queen of bees who protected 
uſeleſs hornets to devour the honey of her ſubjects .? 
It is not the fault of theſe fanatic preachers of over- 
ſtrained ſanRity, if all their devotees do not imitate 
the celibacy of the monks. How have princes 
been able to bear their publickly-extolling, as the 
moſt ſublime virtue, a practice equally contrary to na- 
ture, and pernicious to ſociety ? Among the Romans, 
laws were made to diminiſh the number of bachelors 
and to favour marriage Þ: but ſuperſtition made na 
delay in attacking ſuch juſt and wiſe regulations ; and 
the Chriſtian emperors, perſuaded by churchmen, 


thought themſelves obliged to abrogate them ©, Several 


of the fathers of the church have cenſured theſe laws 
of Auguſtus ; doubtleſs, ſays a great man 4, with a lau- 
dable zeal for the things of another life; but with very 
little knowledge of the affairs of this, This great man 


a This reflection has no relation ences, are always laudable, and may 
to the religious houſes in which li- be rendered very uſeful to the ſtate. 
terature is cultivated. Eſt bliſn- d The law of Papia-Poppæs. 
ments that afford a peaceful re- © In the Theodoſian Code. 
treat to the learned, with all the The preſident de Monteſquieu, 
leiſure and trauquillity required in in his Spirit of Laws| 
the ſtudy of the moſt profound ſci- 


I | | lived 


* T; 
charius, 


Wot. 44 
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lived in the Roman church; he did not dare to ſay 
plainly that voluntary celibacy is to be condemned 
with reſpect to conſcience and the things of another 
life: but the conduct, moſt certainly worthy of a true 
piety, is to conform ourſelves to nature, to fulfil the 
views of the Creator, and to labour for the welfare of 
ſociety. If a perſon is capable of raiſing a family; 
if he marries; if he takes care to give his children a 
good education, he does his duty, and is u in the 
way of ſalvation, | 

Theenormous and * pretenſions of the cler- 5 150. 
gy, are alſo another conſequence of this ſyſtem that 5: — 2. 
deprives the civil power of every thing relating to re- the clergy. Pre- 
ligion. In the firſt place, the eccleſfiaſtics, under the 9 
pretence of the holineſs of their function, have raiſed 
themſelves above all the other citizens, even the principal 
magiſtrates; and againſt the expreſs orders of their 
Maſter, who ſaid to his apoſtles, ſeek not the firfl places 
at feaſts, they haye almoſt every where arrogated to — 
themſelves the ſirſt rank. Their head in the Roman 
church, cauſes ſovereigns to kiſs his feet; emperors 
have held the bridle of his horſe : and if biſhops, or 
even mere prieſts. do not at preſent raiſe themſelves 
above their prince, it is - becauſe the times will not 
permit it: they have not always been ſo modeſt, and 
one of their writers has preſumed to ſay, that a pri 
is as much abeus a king, as a man is above a beaſt*. 
How many authors better known and more eſteemed 
than this, have been pleaſed to revive and extol the 
fooliſh ſpeech attributed to the emperor Theodoſius I. 
Ambroſe has learnt me the great diflance there is d the 
empire and the prieſthood. 


© Tantum ſacerdos preſtat regi, quantum homo beſtice : desi toes Ori- 
cheriut. Vide Tribbechev. Exerc. 1. ad Fare. Annal. Seck. 2. & 7b 
Vet. ad Lancell, 
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We have already obſerved that ecclefiaſtics ought to 
be honoured : but modeſty, and even humility is proper 


to them. Does it then become them to forget it 
themſelves, while they preach it to others? I ſhould not 


mention a vain ceremonial was it not attended with very 
important conſequences, from the pride with which it in- 
ſpires many of the prieſts, and the impreſſions it makes on 
the minds of the people. It is eſſentially neceſſary to 
good order, that ſubjets ſhould behold none in ſociety 


ſo worthy of reſpect as their ſovereign, and next to 


him, thoſe on whom he has devolved a part of his 


authority. 
- Eccleſiaſtics have not a in to fair a path. Not 


C Inderendence, contented with rendering themſelves independent, with 


immunicies. . 


reſpect to their functions, aided by the court of 
Rome, they have even attempted to withdraw them- 


ſelves entirely, and in all reſpects from the political 


authority. There have been times when an eceleſiaſtic 
could not be brought before a ſecular tribunal for any 
crime whatſoever. The canon law declares expreſsly, 
It is indecent for laymen to judge a churchman 2. The 
popes Paul III. Pius V. and Urban VIII. by their bulls 
in cena Domini, excommunicated the lay judges who 
preſumed to attempt the bringing eccleſiaſtics to their 
trial. Even the biſhops of France have not been afraid 
to ſay on ſeveral occaſions, that they did not depend 
en any temporal priwer ; and theſe are the terms which the 
general aſſembly of the French clergy dared to uſe in 
the year 1656, The decree of council 'having been read, 
was diſapproved by the aſſembly, becauſe' it leaves the King 
judge of the biſhops, and ſeems to ſubmit their immuni- 


x Indecorum eſt laicos bomines viros ecclefiaſticos judicare, Con. in v 
— 22. XVI. q. 7. | 


ties 
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ties to his judges ®. There are decrees. of the popes 
that excommunicate whoever impriſons a biſhop. Ac- 
cording to the principles of the church of Rome, a 
prince has not the power of puniſhing an eccleſiaſtic 
with death, though a rebel, or malefactor; it is neceſ- 
ſary for him to apply to the eccleſiaſtical power, and the 
latter, if it pleaſes, is to deliver him up to the ſecu- 
lar arm, after having degraded him. Hiſtory affords. 


us a thouſand examples of biſhops, that have remained. 
unpuniſhed, or been but ſlightly chaſtiſed for crimes 


which coſt the lives of the greateſt lords. John de 
Braganza, King of Portugal, cauſed thoſe lords who 


had conſpired his deſtruction to be juſtly puniſhed ; but he 


did not dare to put to death the Archbiſhop of Braga, the 


author of that deteſtable plot. 

A whole numerous and powerful order, withdrawn 
from the public authority, and rendered dependent on 
a-foreign court, is an entire ſubverſion of order in the 


republic, and a manifeſt diminution of the ſovereignty./ 


This is a mortal ftab given to ſociety in its very eſ- 
ſence, that every citizen ſhould ſubmit to the public 
authority. Indeed the community which the | clergy, 
in this reſpect, arrogate to themſelves is ſo contrary 
to the natural and neceflary rights of a nation, that the 
King himſelf has not the power of granting it. But 
the eccleſiaftics tell us, they derive this power from God 
himſelf: but till they have furniſhed any proof of their 
pretenſions, let us adhere to this certain principle, that: 
God deſires the ſafety of ſtates, and not what introduces 
into them diſorder and deſtruction. 


124 


The ſame immunity is pretended with reſpect to the &. 152. 


Immunity of the 


riches of the church. The ſtate might, without doubt, — ihe 


exempt this wealth from all expences, when it was church. 


b See the tranſlation of the fad on the ſyſtem of the independence of 


biſbops. 
c — of Portugal. , 
ſearce Y 
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ſcarcely. ſufficient for the ſupport of the eccleſiaſtics: 
but they ought to hold this favour only from the public 


authority, which has always a right to revoke it, 
whenever the welfare of the ſtate makes it neceſſary, 
One of the fundamental and eſſential laws of all fo- 
ciety being, that in caſe of neceſſity, the wealth of all 
the members ought to contribute proportionably to the 
cominon neceſſities; the prince himſelf cannot of his own 
authority, grant an entire exemption to a very numerous 
and rich body, without being guilty of extreme injuſtice 
to the reſt of his ſubjects, on whom, by this exemption, 
the burthen will entirely fall. 

The goods of the church are ſo far from having an 
exemption on account of their belonging to God; that, 
on the contrary, it is for this very reaſon that they 
ought to be taken the firſt to procure the ſafety of-the 
ſtate. For nothing is more agreeable to the common 
Father of mankind than our ſaving a ſtate from ruin. 
God himſelf having no need of any thing, the conſe- 
cration of wealth to him is appropriating it to ſuch 
uſes as are agreeable to his nature. Beſides a great 
part of the revenues of the church, by the confeſſion 
of the clergy themſelves, is appointed for the poor, 
When the {tate is in neceſſity it is doubtleſs the firſt 
and principal poor, and the moſt worthy of aſſiſtance. 
If we underſtood this in the moſt ordinary caſe, we 


mult ſay, thatapplying a part of the current revenue of 


the church towards eaſing the people, is really giving 
it to the poor, according to its appointment. But 


it is really contrary to religion and the intentions of 


the founders to apply to pomp and luxury, revenues 
that ought to be conſecrated to the relief of the poor and 
miſerable 4. 


See Letters on the Fretenſins of ile Clergy. 
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It was however thought too little for the Romiſh 


127 
F. 153. 


Excommuni- 


eccleſiaſtics to render themſelves independent: they un- cation of men 
dertook to bring mankind" under their dominion ; and ie high pots. 


indeed they had reaſon to deſpiſe the ſtupid mortals 
who ſuffered them to do it, Excommunication was for- 
midable arms in the hands of ignorant and ſuperflitious 
men, who neither knew how to reduce it to juſt bounds, 
nor to diſtinguiſh its uſe. Hence have ariſen diſorders 
even in ſome proteſtant countries. Popiſh eccleſi- 
aſtics have preſumed, by their mere authority, to 
excommunicate men in high employments, magiſtrates 
of uſe to the ſociety, and have pretended that theſe 
officers of ſtate being ſtruck with the thunder of 
the church, could no longer diſcharge the duty of their 
poſts. - What a perverſion of order and reaſon! What! 
ſhall not a nation be allowed to truſt its affairs, its 
happineſs, its repoſe and ſafety in ſuch hands as ap- 
pear the moſt able and the moſt worthy of this truſt ? 
Shall a foreign power deprive the ſlate, whenever it 
pleaſes, of its moſt wiſe conductors, of its firmeſt ſup- 
ports; and the prince of his moſt faithful ſubjects ! So 
abſurd a pretenſion has been condemned by princes, and 
even by ſome judicious and reſpectables prelates. We 
read in the 171ft letter of Ives de Chartres, Arch- 
biſhop of Sens, that the royal capitularies, conformably 
to the third canon of the twelfth council of - Trent, 
held in the year 681, injoined the prieſts to receive 
to their converſation, thoſe whom the royal majeſty had 
received into favour, or to his table, though they had 
been excommunicated by them, or by others, in or- 
der that the church might not appear to reject or con- 
demn thoſe whom the King was pleaſed to employ in 
his ſervice *., 


e See the fame Letters. 
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9.264. The excommunications againſt the ſovereigus them- 
And of ww*” ſelves, accompanied with the abſolutions, of - their ſub- 
deen jects from their oaths of obedience, put the finiſbing 
ſtroke to this enormous abuſe; and it is almoſt in- 
credible that nations ſhould ſuffer ſuch odious attempts. 
We have juſt touched on this in FF. 145, and 146. 
The -thirtecnth century gives ſtriking inſtances of it. 
Otho IV. for endeayouring to. oblige ſeveral provinces 
of Italy to ſubmit. to the laws of the empire, was 
excommunicated, deprived of the empire by Inno- 
cent III, and his ſubjects freed from their oath of al- 
legiance. In ſhort, this unfortunate emperor was aban- 
doned by the princes, and obliged to rehgn the crown 
to Frederic II. John, King of England reſolving to 
maintain the rights. of his kingdom, in the election 
of an Archbiſhop of Canterbury, found himſelf. ex- 
poſed to the audacious  enterprizes of the ſame Pope. 
Innocent excommunicated the King; laid the whole 
kingdom under an interdi& ; declared John unworthy 
of the throne, and freed his ſubjects from their oath 
of fidelity; he inſtigated againſt him his own clergy 
who excited the ſubjects to rebel; he perſuaded the 
King of France to take up arms in order to dethrone 
him, publiſhing at the ſame time a cruſade againſt him, 
as he might have done againſt the Saracens, The 
King of England at firſt. appeared reſolved vigorouſly 
to defend himſelf: but ſoon loſing his courage, ſuf- 
fered himſelf to be brought to ſuch exceſs of infamy, 
as to reſign his kingdoms into the hands of the Pope's 
legate, to receive them back from him, and to hold them 
as a fief of the church, on the condition of paying tri- 


bute f. 


. 
f Matthew Paris; Turretin, Compend, Hiſt, Eccl:ſ. Secul. XIII. 
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The popes were not the only perſoris guilty of theſe 
attempts: there have been councils who have botne a part 
in them. That of Lyons, ſummoned by Innocent IV. in 
the year 1245, hatl the audacity to cite the Emperor 
Frederick II. to appear before that body in order to purge 
himſelf from the aceuſations laid againſt him, threatening 
him with the thunders of the church if he failed to do it. 
That great prince did not give himſelf muth pain about 
ſo irregular a- proceeding. He ſaid, “ that the Pope re- 
« {olved to make himſelf both a judge and a ſovereigh ; 

but that from all antiquity the emperors themſelves had 

« called councik, where the popes and prelates rendered 
C to them, as to their ſovereigns, the reſpect and obedience 

chat was their due.“ However, the Emperor giving 
little into the ſuperſtition of the times, condeſcended to 
ſend his ambaffadors to the council, to defend his cauſe, 
which did not prevent the Pope from excommunicating 
him, and declaring him deprived of the crown. Frederic, 
like a man of a ſuperior genius, laughed at theſe vain ful- 
minatipns, and behaved in ſach a manner, that he preſerv- 
ed the crown in ſpite of the election of Henry, Landgrave 
of Thuringia, whom the eccleſiaſtical electors and many 
biſhops, preſumed to declare King of the Romans; but by 
that election he obtained nothing more than the ridiculous 
title of ling of the priefts. 

I ſhould never have done, were I to accumulate exam- 
ples. To the diſhonour of humanity, there are too many 
of them. The fight of that exceſs of folly to which ſuper- 
ſtition reduced the nations of Europe in theſe unhappy 
times, affords very humbling reflections. 

By the ſame ſpiritual arms the clergy drew every thing 3 1 bw 
to themſelves; uſurped the authority of the tribunals, and 2 every 
diſturbed the courſe of juſtice. They pretended to take = . 
cognizance of all cauſes, en account of fn, the cognizance of pes: th 
which there is no perſon of good ſenſe who does not know, 

K fas 


» Heiſi's Hiſtory of the Empire, Book Il. Chap. XVL 
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Tays Pope Innocent III. © belongs to our miniſtry. In the 
year 1329, the prelates of France dared to tell King Philip 
de Valois, that hindering them from bringing all cauſes be- 
fore the eccleſiaſtical courts, was depriving the church of 
all its rights, omnia ecclgſiarum jura tollere*%, Thus they 
would decide all diſputes. They boldly oppoſed the civil 
authority, and made themſelves feared by proceeding in 
the way of excommunication. It even happened that the 
dioceſes being not always confined to the extent of the po- 
litical territories, a biſhop would cite ſtrangers before his 
court for cauſes merely civil, and attempted to determine 
them by a manifeſt violation of the law of nations. The 
diſorders of theſe kinds were carried ſo far for three or four 
centuries, that our wiſe anceſtors thought themſelves 


obliged to take ſerious meaſures to put a ſtop to it; and ſti- 


pulated in their treaties, that none of the confederates ſhould 
be ſummoned before ſpiritual courts, for debts relating to mo- 
ney, ſince every one ought to be contented with the juſtice of 
the place :. We find in hiſtory that the Swiſs on many oc- 
caſions ſuppreſſed the encroachments of the biſhops and 
their officers. | 

Over every affair of life they extended their authority, un- 


der the pretence that conſcience was concerned; they made 


the new-married huſbands purchaſe the permiſſion of lying 
with their wives, the three firſt nights after marriage . 
This burleſque invention leads us to another abuſe, ma- 
nifeſtly contrary to the rules of a wiſe policy, and to what 
a nation owes to itſelf. I would mention here the immenſe 
ſums, which bulls, diſpenſations, &c. drew annually to the 
court of Rome, from all the countries under its communi- 
on. How much might be ſaid on the ſcandalous trade of 
indulgences? but it at laſt became ruinous to the court of 
Rome : 
© In cap. novit. de judiciis. an arret of March 19, 1409. Spirit 
4 See LEibnitii Codex juris cent. of Laws, This was exactly, ſays M. 
diplomat. Dipl. LXVIL 5. 9. de Monteſquieu, the very nights they 
© Ibid. Alliance of Zurich with the ought to have choſen; they would 
cantons of Uri, Schweitz, and Under- not have drawn great ſums of money 


wald, dated May 1, 1381, \. 7. from the others, 
t Sce A Regulation of Parliament in 


- 
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Rome: for by endeavouring to gain too much, they ſuffer- 


ed irreparable loſſes. 


At length, this independent authority truſted to eccleſi- 
aſtics, who were often too little capable of knowing the 
true maxims'of government, or too careleſs of being in- 
formed about them, and were beſides wholly given up to 
fanatical viſions, empty ſpeculations, and notions of a chi- 
merical and ridiculous purity : this authority, I ſay, pro- 
duced, under the pretence of ſanctity, laws and cuſtoms 
that were pernicious to the ſtate. We have touched upon 
ſome of theſe. Grotius mentions a very remarkable exam- 
ple of them. In the antient Greek church, ſays he, was 
C Jong obſerved a canon, by which thoſe who had killed an 
enemy in any war whatſoever, were excommunicated for 
te three years*.” A fine reward beſtowed on the heroes 
who defended their country, and granted inſtead of the 
crowns and triumphs with which pagan Rome had honour- 
ed them. Pagan Rome becoming miſtreſs of the world, 
adorned her braveſt warriors with crowns : but the Empire 
becoming Chriſtian, ſoon became a prey to barbarians : 
her ſubjects by defending her, obtained the penalty of ex- 
communication : while by leading an idle life, they thought 
themſelves in the road to heaven, and actually found them- 
ſelves in that of grandeur and riches. 


CHAP. XIIL 


Of Juice and Polity. 


EXT to the care of religion, one of the principal du- 
tles of a nation relates to juſtice.It ought to take the 
utmoſt care to make this virtue reign in the ſtate; 


De jor bell facit, Lib. II. Amphileck X. 1 7 — in Niceh, 


Cop. IV. He quotes Baſil] 25 Fbac. Vel. III. 
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and to take proper meaſures that it be rendered to every 
one, in the ſafeſt, the moſt ſpeedy, and the leaſt bur- 


thenſome manner. This obligation flows from the end, 
and the very contract of civil ſociety. We have ſeen 
( 15.) that men have bound themſelves by the engage- 
ments of ſociety, and conſented to ſtrip themſelves, in its 
favour, of a part of their natural liberty, only with a view 
of. enjoying what belongs to them in tranquillity, and of 
obtaining juſtice with ſafety. The nation would then be 


wanting to itſelf, and deceive the individuals, if it did not 


ſeriouſly apply to make the ſtrifteſt juſtice flouriſh. This 
attention it owes to its own happineſs, repoſe, and proſ- 
perity, Confuſion, diſorder, and diſcouragements will ſoon 
ariſe in a ſtate, when the citizens are not ſecure of eaſily 
obtaining ſpeedy juſtice, with reſpect to all their differences; 
without this, the ciyil virtues will become extinguiſhed, 
and the ſocĩety weakened. 

There are two methods of making juſtice flouriſh ; good 

laws, and the attention of the ſuperiors to ſee them ex- 


ecuted. In treating of the conſtitution of a ſtate (Chap. 


III.) we have already fhewn, that a nation ought to eſta- 


bliſh juſt and wiſe laws, and have alſo pointed out the rea- 


ſons, why we cannot here enter into the particulars of thoſe 
laws. If men were always equally wiſe, juſt, and equitable, 
the law of nature would doubtleſs be ſufficient for ſociety. 
But ignorance, the illuſions of ſelf-love, and the violence 
of the paſſions, too often render theſe. ſacred laws ineffec- 
tual. Thus we ſee that all well-governed nations have 
perceived the neceſſity of poſitive laws. There is a neceſ- 
ſity for general rules and forms that each may clearly know 
his own claims without being miſled by ſelf- deception; it is 
neceſſary ſometimes to deviate from natural equity, in order 


to prevent frauds and abuſe, and to accommodate ourſelves 


to circumſtances ; and fince the ſenſation of duty has fre- 
quently ſo little influence on the heart of man, it is neceſ- 
ſary that the penal ſanctions of the law ſhould add all their 


efficacy. Thus is the law of nature converted into a civil 


law. 
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law *. It would be dangerous to commit the intereſts 
of the citizens to the mere arbitrary will of thoſe who 
ought to diſtribute juſtice. The legiſlature ſhould aſfiſt 
the underſtanding of the judges, force their prejudices 


and inclinations, and ſubjeCt their will to hate, fixed 


and certain rules This is the eivil law, 

The-beft laws are uſeleſs, if they are not obſerved. The 
nation otight then to take pains to maintain them, and 
to cauſe them to be punctually executed : no meafares 
can be taken in this reſpect too juſt, too extenfive, and 
tara ratutrrrtad roars cam: 
its happineſs, glory and tranquillity. 

We have already obſerved, (K 41.) thee chi forettign 
who repreſents a nation, and is invefted with its author- 
ity, is alſo intruſted with its duties. The care of dif- 
tributing juſtice muſt then be one of the principat func- 
tions of the prince, and nothing can de moe worthy of 
the majeſty of the ſovereign. The Emperor Juſtinian 
tirus begins the book of his Inſtitutes: Imperatoriam maje/- 
tatom non folium armis decoratam, fed etiam legibus oportet 
t natam : ut uirumęqu trmpus, & bellorum, & pacis, 
red poſit gubernuri. The degree of power truſted by the 
nation to the head of the tate, is then the rule of his 
duties and his functions in the adminiſtration of juſtice. 
80 that the riation may either reſerve the legiftative power 
to ĩtſelſ, or truſt it to a ſelect body; it bas alſo a right, 
if it thinks proper, to <ftabliſh à ſupreme tribunal to 
judge of all difpates independently of the prince. But 
the conductor of the ſtate muſt naturally bave a con- 
ſiderable fhare in the legiſlature, and it may be even in- 
truſted entirely to him. In this laft caſe, it wil be his 
duty to eſtabliſh falutary laws, dictated by wiſdom and 
equity: bur in alt caſes, he ſhould be the guardian of the 
lawy ; he ſhould watch over thoſe that are to be put in 
foree, and conifine his people within the bounds of duty. 


» See 2 dilſertation an this ſubject, in Phileſophical Leifure, page 71. 
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The executive power naturally belongs to the ſovereign, 
and to every conductor of a people: he is even ſuppoſed 
to be inveſted with it, in its full extent, when the fun- 
damental laws do not reſtrain him. When the laws are 
eſtabliſhed, the prince is to cauſe them to be executed; 
to maintain them with vigour, and to make a juſt appli- 
cation of them to all caſes that preſent themſelves, . which 
is called rendering juſtice. This is the duty of, the: ſo- 
vereign, who. is naturally the judge of his people. We 
have ſeen the chiefs of ſome ſmall ſtates perform theſe 
functions themſelves: but this cuſtom becomes inconveni- 

ent, and even impoſſible in great kingdoms. . 0 
The beſt and ſafeſt method of diſtributing Juſtice is is 
by eſtabliſhing judges, diſtinguiſhed by their integrity and 
knowledge, to decide all the diſputes that may. ariſe 
between the citizens. It is impoſſible for the prince to 
take upon - himſelf this painful taſk ; he has neither the 
time neceſſary to ſearch into the bottom of all cauſes, nor 
to obtain the knowledge neceſſary to decide them. As 
the ſovereign cannot, in perſon, diſcharge all the functions 
of government, he ſhould reſerve to · himſelf, with a juſt 
diſcernment, | thoſe he may fulfil. with ſucceſs, and that 
are of moſt importance, and truſt the others to the officers 
and magiſtrates who perform them under his authority. 
There is no inconvenience in truſting the deciſion of 
cauſes to a body of men of integrity, learning, and diſ- 
tinction; on the contrary, the prince can do nothing 
better; for, in this reſpect, he moſt effectually perſorms 
the duty he owes to his people, when he gives them judges 
adorned with all the qualities ſuitable to miniſters of juſ- 
tice: he then has nothing more to do but to watch over 
their conduct, in order that they may not neglect their duty. 
The eſtabliſhment of courts of juſtice is particularly 
neceſlary, to decide the cauſes relating to the revenue; 
that is, all the diſputes that may ariſe between thoſe who 
are employed in behalf of the prince and the ſubjects. It 
would be very unbecoming, and highly improper for a 
prince, 
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prince, to reſolve to be judge in his own cauſe: he cannot 
be too much on his guard againſt the illuſions of intereſt 
and ſelf-love, and when he can preſerve himſelf. from it, 
he ought not to expoſe his glory to the raſh judgments of 
the multitude, - Theſe important reaſons ought to prevent 
his referring the cauſes in which he -is concerned, -to the 
miniſters and counſellors particularly attached to his per- 
fon. In all well-regulated ſtates, in countries that are 
really ſtates, and not the dominions of a deſpotic prince, 
the ordinary tribunals decide the caufes in which the ſo- 
vereign is concerned, with as — freedom as thoſe 
between private perſons. | 

The end of all trials at law is juſtly to 8 the 
diſputes that ariſe between the citizens. As then the cauſes 
carried before a: judge, are decided, after examining all 
the circumſtances and proofs relating to them, it is-very 
proper, that for the greater ſafety the party condemned, 
ſhould be allowed to appeal to a ſuperior tribunal, where 
his ſentence may be examined and reverſed, if it be found 
to be ill founded: but it is neceſſary that this ſupreme tri- 
bynal ſhould have the authority of pronouncing a definitive 
ſentence without appeal, otherwiſe the whole proceeding 
will be vain, and the diſpute remain undetermined. 

The cuſtom of having recourſe to the prince himſelf, be 
laying a complaint at the foot of the throne, when the cauſe, 
has been finally determined, by a ſuperior court, appears to 
be ſubjeCt to very great inconveniences. It is more eaſy to 
deceive the prince by ſpecious reaſons, than a number of 
magiſtrates well ſkilled in the knowledge of the laws; and 
experience too plainly ſhews, what reſources are obtained 
at court by favour and intrigues. If this practice be au- 
thorized by the laws of the ſtate, the prince ought always 
to fear, that theſe complaints are only formed with a view 
of drawing the ſuit to a great length, and deferring the 
ſubmiſſion to a juſt ſentence. A juſt and wiſe ſovereign 
will not admit them without great precautions; and though 


he difſolves the decree, he ought not to try the cauſe him- 
ſelf; 
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ſelf ;, but, as is done in France, commit it to the examina - 
tion of another tribunal. The ruinous length of thefe pro · 
ceedings, authoriſe us to fay, that it wauld be more con- 
venient, and of greater advantage to the ſtate to eſtabliſſi a 
ſovereign tribunal, whoſe definitive decrees ſhould not be 
capable of being reverſed even by the prinee himſelf. It 3s 
ſatkcient for the ſecurity of juſtice, that the ſavercign keeps 
2 watchful eye over the judges and magiſtrates, in the ſame 
manner as over all the other officers of the ſtate, and that 
he bas the — dALIE/ puniſhing thoſe 
who. pervert juſtice. | 

As ſoon as this ſovereign tribunal 18 eſtabliſhed, the 
prince cannot interfere by his decrees, and in general he 
is abſolutely obliged to guard and maintain the forms of 
juſtice. To undertake to violate them, is rendering him- 


ſelf an arbitrary monarch, to which it can never be pre- 


ſumed that a nation has willingly fubmitted. 

When theſe forms are prejudicial, it is the buſineſs of the 
legiſlature to reform them. This being done or procured 
in a manner agrecable to the fundamental laws, will be one 
of the moſt falutary benefits the ſovereign can beſtow upon 
2 people. To preferve the citizens from the danger of ruin 
by defending their rights, to fuppreſs, and Rifle the mon- 
ſter chicanery, will be an action more glorious in the 1 | 
of the wiſe, than all the exploits of a conqueror. | 

Juſtice is adminiſtered in the name of the i 
the prince refers it to the judgment of the courts. — 
part in this branch of the government is then to maintain 
the authority of the judges, and to eauſe their ſentences to 
be executed; without which they would be vain and to 
no purpoſe; 2 would not amm the citi- 
Zens. 

There is another kind of juſtice named attributive or 


42 diſtributiue, which in general conſiſts of treating every one 


The 


according to his merits. This virtue in a ſtate regulates 
the diſtribution of public employments, honours and re- 


and rewards, wards. A nation ought, in the firſt place, to encourage 


good 
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good citizens, to excite every one to virtue by rewards and 
bonours, and to truſt employments only to ſuch fuhjects as 
are capable of properly diſcharging them. IH a foreroign 
has the power of diſtuibuting his favours and enoploymertts 
to whomfoever he pleaſes, and nobody has a perteRt right 
to any poſt or dignity ; yet a man who by great applicactort 
has enabled himſelf to become uſeful te his country, and 
he who has performed fome ſignal ſervice to the ſtate, may 
juſtly complain if the prince overlooks them, in order ta 
advance uſeleſs men without merit. I his is treating them 
with an ingratitude that is very unjuſtifable, and adapred 
only to extinguiſh emulation. There can be no fault that 
in a courſe of time can become more prejudicial to a ſtate: 
ie introduees in it a general relaxation, aud the affairs con- 
ducted: by able hands cannot fail of being attended with 
in fnceeſs, A powerful ſtate ſometimes maintains itſelf by 
its own weight ; but at length it falls into decay, and this 
is perbaps one of the principal cauſes of thoſe rerokutiors 
obſervable in great empires. The ſovereign is attentive to 
the choice of thoſe he employs, while he perceives himſelf 
obliged to watch. over his fafety arid to be on his guard: 
| but as foon as he believes himſelf raifed to fuch a point of 
grandeur and power, that leaves him nothing to fear, he 
delivers hamfelf up to capriee, mak pane mens — 
buted by favour, 

The puniſhment of the guilty commonly belongs to dif. 
tributive juſtice, of which it is really a branch; ſince good 
order requires that thoſe panithments thou!d be inflicted 
on male factors which: they have merited. But if we would 
clearly eſtabliſh this on its true foundations, we ought to 
aſcend to firſt principles. The right of puniſhing, 
which in à ſtate of nature belonged to each individual, 
is founded on the right of ſafety. Every man has 


therefore à right to preſerve binddelf from injury, and 
by force to provide for his own ſecurity, againſt thoſe 


who Ane attack him. For this purpoſe he may inſlict 
a puniſhment 
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a puniſhment on him who has done him an injury both 
to put it out of his power to hurt him for the future, and 
to reform him, and by his example, confine within due 
bounds thoſe who ſhall be tempted to imitate him. Now 
when men united in ſociety, that ſociety was from thence 
forward intruſted with the power of providing for the ſafety 
of its members, and for that purpoſe every one reſigned 
up to it the right of puniſhment. The whole body is then 
in protecting the citizens to revenge the injuries ſuffered by 
particular perſons. And as it is a moral perſon, capable 
alſo of being injured, it has a right to provide for its ſafety, 
by puniſhing thoſe who offend it; that is, it has a right to 
puniſh public delinquents. Hence ariſes the right of the 
ſword, which belongs to a nation, or to its conductor. 
When he uſes it againſt another nation, he makes war; 
when he exerts it in puniſhing a particular perſon, he exer- 
ciſes vindictive juſtice. Two things are to be conſidered 
in this part of government, the laws, and their execu- 
uon. 


It would be dangerous to abandon intirely the puniſh- 


& 3 | 
Of the laws a- ment of the guilty, to the diſcretion of thoſe who have the 
gainlt criminels. authority in their hands. The paſſions may interfere in af- 


fairs which qught to be regulated only by juſtice and wiſ- 


dom. The pain aſſigned previouſly to a bad action, lays a 


more effectual reſtraint on the wicked, than a vague fear, 
about which they may deceive themſelves. In ſhort, the 


people, who are commonly moved at the fight of a miſera- 
ble wretch, are better convinced of the juſtice of his puniſſi- 
ment, when it is inflicted by the laws themſelves. Every 
well. governed ſtate ought then to have its laws for the pu- 
niſhment of criminals. It belongs to the legiſlature, what- 
ever that be, to eſtabliſh them with juſtice and wiſdom. 


But this is not a proper place for giving a general theory of 


them : we ſhall then only ſay, that each nation has a right 
to chuſe, on this ſubject, as well as on all others, the laws 


moſt agreeable to circumſtances. 


We 
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We ſhall only make one obſervation which naturally 
flows from this ſubject, and relates to the degree of pu- 
niſhment. From the foundation even of. the right of pu- 
niſhing, and from the, lawful end of inſſicting penalties, 
ariſe the neceſſity of keeping them within juft bounds : for 
ſince they are deſigned to procure the ſafety af the ſtate and 
of the citizens, they ought never to be extended beyond 
what that ſafety requires. To ſay that any puniſhment is 
juſt, when the guilty knew before band the miſeries to 
which he expoſed himſelf, is uſing a barbarous language, 
contrary to humanity and the law of nature, which forbid 
our doing any ill to others, unleſs they lay us under the ne- 
ceſſity of inflicting it, in our owndefence and ſor our own ſe- 
curity. Whenever then a crime is not much to be feared in 
ſociety, as when the opportunities of committing: ĩt are very 


139 
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rare, or when the ſubjects are not inclined to it, too rigo- 


rous puniſhments ought not to be uſed to ſuppreſs it. At- 
tention ought alſo to be paid to the nature of the crime, 
and the puniſhment ſhould be proportioned. to the-degree of 
injury done to the public tranquillity, and the ſafety of ſo- 
ciety, and the wickedneſs it ſuppoſes in the criminal. 
Theſe maxims are not only dictated by juſtice and equity; 
but prudence and the art of reigning recommend'them with 
equal ſtrength. Experience informs us, that the imagina+ 
tion becomes familiarized to objects that are frequently re- 
preſented to it : if therefore horrible puniſhments are mul- 
tiplied, the people will become daily leſs affected by them; 
and at length contract, like the Japanneſe, an ungovern-! 
able gruelty : theſe bloody ſpectacles then no longer pro- 
duce the effect deſigned ; for they ceaſe, to terriſy the 
wicked. It is with reſpect to theſe examples as with ho- 
nours; a prince who multiplies titles and diſtinctions to; 


exceſs, ſoon degrades them, and makes an ill uſe of one of 


the moſt powerful, and moſt commodious ſprings of go- 
vernment. When we recollect the practice of the ancient; 
Romans with reſpect to criminals, when we reflect on their 
ſcrupulous 
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ſcrupulous attention to ſpare the blood of the citizens, we 
cannot fail of being ſtruck at the facility with which it is 


ſpilt in moſt ſtates. Was then the Roman republic but ill 


governed ? Is there found more order and ſafety among 
"us? People are confined to their duty, not fo much dy 
the — the puniſhments, as by the exactneſs with 

which they are executed: and if the man guilty of ſimple 
robbery is puniſhed with death, what ſhall be reſerved to 


| guard the life of the citizen ? 


F. 172. 
Of the execu- 


tion of the la ws. 


The execution of the laws belong to the conductor of the 
ſtate: he is intruſted with the care of it, and is indiſpenſi- 
bly obliged to diſcharge it with wiſdom. The prince then 
is to put the laws againſt criminals in execution: but he is 
not to attempt in his own perfon, to try the guilty. Be- 
fides the reaſons we have already alledged in treating of 
eivil cauſes, and which are of ſtill greater weight in regard 
to thoſe of à criminal nature; the character of the judge 
of a miſerable wretch is not at all ſuitable to the majeſty of 
the ſovercign, who ought in every thing to appear as the 
father of his people. It is a very wife maxim commonly 
received in France, that the prince onght to reſerve all 
matters of favour to himſelf, and abandon the rigours of 
juſtice to the magiſtrates. But this juftice ought to be ex- 
exciſed in his name, and under his authority. A good 
prince will keep a watchful eye over the conduct of the 
magiſtrates; he will oblige them to obferve ferupulouſfy 
the eſtabliſhed forms, and will himfelf take care never to 
break through them. Every fovereign who neglects or vio- 
lates the forms of juſtice with reſpect to the guilty, makes 
large ſtrides towards tyranny; and there can be nv fiberty 
for the citizens, when they are not ſute, that they can only 
be condemned according to law, by the eſtabliſhed forms, 
and by their ordinary judges. The cuſtom of committing 


the trial of the accuſed to commiſſioners choſen at the plea- 


ſare of the court, is a tyrannical invention of ſome mini- 
ſters who have abuſed the authority of their maſter. By 
this 
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this irregular and. odious means a famous miniſter always 
ſucceeded in deſtroying his enemies. A good prince will 
never give his conſent to ſuch a proceeding, if he has ſo 
much difcernment, as to foreſee the horrible abuſe that may 
be made of it. If the prince himſelf ought not to paſs 
ſentence ; for the ſame reaſon he ought not to increaſe the 

The very nature of government requires that the execu- 
tor of the laws ſhould have the power of diſpenſing with 
them, when this may be done without injury to any perſon, 
and when the welfare of the ſtate requires an exception. 
Hence the right of granting a pardon is one of the prero- 
gatives of ſovereignty. But the ſovereign in his whole con- 
duct, in his ſeverity as well as in his mercy, ought to have 
nothing in view but the greater advantage of ſociety. A 
wiſe prince knows how to reconcile juſtice and clemency, 
the care of the public ſafety, and the mercy due to the un- 
happy- 

Polity conſiſts in the attention of the prince and magi- 
ſtrates to preſerve every thing in order. Wiſe regulations 
ought to preſcribe whatever will beſt contribute to the pub- 
he ſafety, utility and convenience, and thoſe who have the 
authority in their hands, cannot be too attentive to their 
being obſerved. By a wile polity, the ſovereign accuſtoms 
the people to order and obedience, and preſerves peace, 
tranquillity and concord among the citizens : people have 
attributed to the' magiſtrates of Holland fingular talents 
with reſpect to polity; their towns, and even their eſtabliſh- 
ments in the Indies are generally better governed, than any 
other places in the known world. 


Laws and the authority of the magiſtrates being ſubſti- | 


tuted in the room of a private war, the conductor of a na- 
tion ought not to ſuffer individuals to attempt to do them- 
ſelves juſtice, hen they may have recourſe to the magi- 
rates. A duel, a combat in which people engage, on ac- 
count of a:private quarrel, is a. manifeſt diforder contrary 
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to the welfare of Society. This phrenzy was unknown to 
the Greeks and Romans, who raiſed to ſuch a height the 
glory of their arms ; we received it from barbarous nations 
who knew no other law but the ſword. Louis XIV. de- 
ſerves the greateſt praiſes, on account of his endeavours to 
aboliſh this ſavage cuſtom. | 
* nal of But why did not they make this prince obſerve, that the 
8 io moſt ſevere puniſhments were incapable of curing the 
madneſs of duelling? They did not reach the ſource of 
the evils; and ſince a ridiculous prejudice had perſuaded 
all 'the nobility and gentlemen of the army, that honour 
obliges a man who wears a ſword to revenge, with his own 
hand, the leaſt injury he has received ; this is the principle 
on which it is proper to proceed. We muſt deſtroy this 
prejudice, or reſtrain it by a motive of the ſame nature. 
While a gentleman, by obeying the law, ſhall be regarded 
by his equals as a coward and as a man diſhonoured; while 
an officer, in the ſame caſe, ſhall be forced to quit the ſer- 
vice, would -you hinder his fighting by threatening him 
with death? He, on the contrary, will place a part of his 
| bravery in doubly expoſing his life, in order to waſh away 
the affront. And certainly while the prejudice ſubſiſts, 
while a gentleman or an officer cannot a&t in oppoſition to 
it, without imbittering the reſt of his life, I do not know 
whether we can juſtly puniſh him who is forced to ſubmit 
to its tyranny, nor whether he be very guilty with reſpec to 
morality. This honour, be it as falſe and chimerical as you 
pleaſe, is to him a very real and neceſſary bleſſing, ſince 
without it, he can neither hve well with his equals, nor ex- 
erciſe a profeſſion that is often his only reſource. When 
therefore a man of a brutiſh diſpoſition would unjuſtly ra- 
vith from him a chimera ſo eſteemed and ſo neceſſary, why 
may he not defend it as he would his life and treaſure 


againſt a robber ? As the ſtate does not permit an indivi- meat 
dual to purſue with arms in his hand the uſurper of his for- no © 
tune, only becauſe he may obtain juſtice from the magi- botte 


ſtrate 3 
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ſtrate z ſo if the ſovereign will not allow him to draw his 
ſword againſt him from whom he has received an inſult, 
he ought neceſſarily to take ſuch meaſures that the patience 
and obedience of the citizen inſulted be no prejudice to 
him. The ſociety cannot deprive man of his natural right 
of making war againſt an aggrefſor, without furniſhing 


him with another means of ſecuring himſelf from the evil » 


his enemy would do him: for on all thoſe occaſions where 


the public authority cannot lend us its aſſiſtance, we reſume 


our primary right of natural defence. Thus a traveller 
may kill without difficulty the robber who attacks him on 
the highway; becauſe at that inſtant he would in vain im- 
plore the protection of the laws, and of the magiſtrate. 
Thus a chaſte virgin would be praiſed for taking away the 
life of a brutal raviſher who attempted to force her to his 
deſires. 

Till men have got rid of this Gothic idea, that honour 
obliges them to revenge, with their own hands, perſonal 
injuries by a contempt even of the laws, the moſt certain 
method of putting a ſtop to this prejudice, would be perhaps 
to make a diſtinction between the offended and the aggreſ- 
ſor; to grant without difficulty favour to the firſt, when it 
appears that his honour has been really attacked, and to pu- 
niſh without pity him that has committed the outrage. 
Thoſe who draw the ſword for trifles and punctilios, from 
pique or raillery in which honour is not concerned, I would 
have ſeverely puniſhed. In this manner thoſe il-natured 
and impudent people would be reſtrained, who frequently 
oblige even the wiſe to ſuppreſs their inſolence. Every one 
would be on his guard, to avoid being conſidered as the ag- 
greſſor, and being willing to obtain the advantage, ſhould 
a duel become neceffary, without incurring the penalties of 
the law, both fides would curb their paffions, by which 
means the quarrel would fall of itſelf, and be attended with 
no conſequences. It frequently happens that a bully is at 
bottom a coward; he behaves with inſolence and offers 

inſult, 
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inſult, with the hopes that the rigour of the law will oblige 
the perſon he abuſes to put up with his affronts. In the 
mean time the man of courage runs any danger rather than 
be inſulted ʒ the aggreſſor docs not dare to draw back and 
a combat enſues that would not have taken place, if the 
laſt had reaſon to believe that the ſame law which con» 

„ demus him, abſolves the offended, and that nothing can 
hinder the latter's puniſhing his audacity. 

To this firſt law, the efficacy of which, I do not doubt; 
would be known by experience, it would be proper to add 
the following regulations. 1. Since cuſtom has allowed 
perſons of rank and gentlemen of the army to bear arms in 
time of peace, ſtrict care ſhould be taken that none but 
theſe ſhould be allowed to wear ſwords. 2. It would be 
proper to eſtabliſh a particular court, to determine, in a 
ſummary manner, all the affairs of honour between the 
perſons of theſe two orders. The marſhals court in France 
is in the poſſeſſion of ihis power; and it might be inveſted 
with it in a more formal and extenſive manner. The go- 
vernors of provinces and ſtrong places, with their general 
oſſicers, and the colonels and captains of each regiment, 
ſhould, for this purpoſe, be conſtituted a part of the mar- 
ſhalſea. Theſe courts, each in his department, ſhould alone 
confer the right of wearing a ſword. Every gentleman at 
ſixteen or eighteen years of age, and every ſoldier at his 
entrance into the regiment, ſhould be obliged to appear 
before the court to receire- the ſword. - 3. On its being 
there delivered to each, he ſhall be informed, that it was 
intruſted with him only for the defence of his country, 
and care might be taken to inſpire him with ideas of true 
honour. 4. It appears to me of great importance to order 
very different pains and penalties, for caſes that are of a 
different nature. The nobility might bs degraded from 
the honour of wearing arms, and thoſe fuffer corporal pu- 
niſhment who ſo far forget themſelves as to injure either 
in word or deed, a . perſon who wears a fword ; death 

10 itſelf 
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itſelf ſhould even be inflicted when the affair is attended 
with very aggravating circumſtances j and; according to my 
firſt obſervation, no favour ſhould be offered him; where 


it is followed by a duel; at the ſame time his adverſary 
ſhould be entirely acquitted. Thoſe who fight on flight 
occaſions, I would” not have condemned to ſuffer death, 
unleſs in ſuch caſes where the author of the quarrel, I 


mean he who carried it ſo far as to draw his ſword; or to 
appeal to its deciſion, ſhall kill his adverſary. People hope 


to eſcape the puniſhment, when it is too ſevere, and beſides, 
a capital puniſhment; in ſuch caſes, is not conſidered as a 
brand-of infamy. If the nobility be ſhamefully degraded 
from the uſe of arms, and for ever deprived of the right 


of bearing a ſword, without the leaft hope of pardon: this 
would be the moſt proper method of reſtraining men of 


courage; ptovided that due care was taken to make a dif- 


tinction between the guilty, according to the degree of the 


offence. As to perſons of mean rank, who do not belong 
to the army, their quarrels ought to be decided by the or- 


dinary courts,” and puniſhed for ſnedding blood according 
to the common laws againſt violence and murder. It ſhould 


be the ſame with reſpect to the quarrels that aroſe between 


a mean perſon and a man of the ſword : for it would be 


the buſineſs of the magiſtrate to preſerve peace and order 
among men who can have no diſputes in relation to honowr. 
To protect the people againſt the violence of thoſe who 
bear arms, and to puniſh them ſeverely, if they ſhall dare 


to inſult them; might ſtill be, as it is at preſent, the buſi- 


neſs of the magiſtrate. 


I dare believe that theſe regulations, and this method of 
proceeding would ſtifle a monſter, which the moſt ſevere 
laws have been unable to bind. They reach the ſource 


of the evil by preventing quarrels, and oppoſe a lively 
ſenſation of. true and real honour; to that falſe and 


punctilious honour which has occaſioned the ſpilling 


of ſo much blood. It would be worthy a great monarch 
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to make a trial of it: the ſucceſs would immortaline his 


name; and by the bare attempt he would merit the love 


and gratitude of his people. 


D 


The third Object of a good Government, is to fortify itſelf 


againft Attacks from without. 


E have treated at large of what relates 'to the feli- 
city of a nation: the ſubject is equaily rich and 
complicated. We come now to a third diviſion of the duties 
of a nation with reſpect to itſelf, to a third object of good 
government. One of the ends of political ſociety is to de- 


fend itſelf, by means of its union from all inſults or vio- 


& 178. 
Of the power of 
a nation. 


8.179. 
The 2 
tion of the citi- 
2 t 6. 


lence from without (5. 15.) If the ſociety is not in a con- 
dition to repulſe an aggreſſor, it is very imperfect, it wants 
its principal ſupport, and cannot long ſubſiſt. The nation 


ought to put itſelf in ſuch a ſtate as to be able to repel and 


humble an unjuſt enemy; this is an important duty, which 
the care of its perfection, and even preſervation itſelf im- 
poſes both on the ſtate and its conductor. 


By its power a nation may repulſe aggreſſors, ſecure its 


rights, and render it every where reſpectable. Every thing 
invites it to neglect nothing in order to put itfelf in this hap- 
py ſituation. The power of a ſtate conſiſts in three things, 
the number of the citizens, their military virtues, and their 
riches. We may comprehend under this laſt article, for- 
treſſes, artillery, arms, horſes, ammunition, and, in gene- 
ral, all that immenſe number of particulars which are at 
preſent neceſſary in war, ſince they cannot be procured 
without money. 

The ſtate, or its 8 ought then firſt to apply 
hunſelf to multiply the number of the citizens, as much as 
is poſſible and convenient. He will ſucceed in this by making 

plenty 
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plenty reign in the country; by procuring the people the 
means of obtaining, by their labour, food for their families; 
by eſtabliſhing proper orders, that the inferior ſubjects, 
and eſpecially the labourers, be not vexed and oppreſſed by 
the levying of taxes ; by governing with mildneſs, and in a 
manner that far from diſguſting and diſperſing the ſubjects, 
draws many new ones to the ſtate ; and, in ſhort, by en- 
couraging marriage, after the example of the Romans. We 
have remarked (5. 149.) that this people, ſo attentive to 
every thing capable of increaſing and ſupporting their 
power, made wiſe laws againſt celibacy, and granted. pri- 
vileges and exemptions to married men, particularly thoſe 
who had numerous families: laws that were equally wiſe 
and juſt, ſince a citizen who raiſes ſubjects to the ſtate, 
has a right to expect more favour from it, than he who de- 
fires only to live for himſelf. 

Every thing tending to depopulate a country, is a vice 
in a ſtate not overburthened with inhabitants. We have 
already ſpoken of convents and the celibacy of the prieſts. 
It is ſtrange that eſtabliſhments ſo directly contrary to the 
duties of a man and a citizen, as well as to the advantage 
and the ſafety of the ſociety, ſhould have found ſuch fa- 
vour, and that princes ſhould be ſo far from oppoſing, as 
they ought, that they have protected and enriched; them. 
A policy tending to take advantage of ſuperſtition iy-prder _ 
to extend its power, made princes and their babies mi- 
take their real duty, and blinded ſovereigus even with re 
ſpect to their own intereſt. Experience ſeems at length 
to have opened the eyes of nations and their conduCtors z | 
the pope himſelf, let us mention it to the honour of Bene- 
dick XIV. has endeavoured to reduce, by little and little, 
ſo palpable an abuſe; by his orders none in his dominions 
are any longer permitted to take the vow of celibacy before 
they are twenty-hve years of age. This wiſe pontiff gives 
the ſovereigns of his communion a falutary example; he 
invites them to attend at length to the ſafety of their ſtates, 
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to ſhut up, at leaſt, the avenues to the gulph that ſwallows 
them up, if they cannot cloſe it entirely, Travel through 
Germany, and the other countries where the advantages 
are equally the ſame, and you will ſee the proteſtant ſtates 
twice as populous as thoſe of the catholics: compare Spain, 
a deſart, to England pouring forth its inhabitants : ſee fine 
provinces even in France, in want of men to cultivate the 
earth, and ſay if the thouſands of both ſexes ſhut up in 
conyents, would not ſerve God and their country infinitely 
better, by producing labourers to cultivate thoſe rich fields? 
It 3 is true the Swiſs catholics are very numerous: but this 
is owing to a profound peace and the nature of the govern- 
ment, which abundantly repairs the loſſes occaſioned by 
convents. Liberty is able to remedy the greateſt evil; it 
is the ſoul of a ſtate, and was with great juſtice called by 


the Romans alma Libertas. 


A cowardly and undiſciplined multitude are incapable 
of repulſing a warlike enemy : for the ſtrength of the ſtate 
conſiſts leſs in the number than in the military virtues of its 
citizens. Valour, that heroic virtue, which makes us brave 


dangers for the ſake of our country, is the firmeſt ſupport 
of the ſtate : it renders it formidable to its enemies, and 
ſpares the people even the trouble of defending themſelves. 
A ſtate whoſe reputation in this reſpect is once well eſta- 


bliſhed, will be ſeldom attacked, if it does not provoke 
other ſtates by its enterprizes. For above two centuries the 


Swiſs have enjoyed a profound peace, while the noiſe of 


arms have reſounded all around them, and war has laid waſte 


the reſt of Europe. Nature gives the foundation of valour; 
but ſeveral cauſes may animate, or weal en and deſtroy it. 
A nation ought then to obtain and cultivate a virtue ſo 


uſeful, and a prudent ſovereign will take all poſſible mea- 


ſures to inſpire his ſubjects with it, his wiſdom will point 


out-to him the means. This is the bright fire that animates 


the French nobility: inflamed by a love of glory and of 


their prince, they fly to battle, and with the utmoſt gaiety 
ſpill 
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ſpill their blood in the field of honour. How fir vou 
their conqueſts extend if that kingdom was not ſurrounded 
by people equally warlike? The Engliſh, generous and in- 
trepid, reſemble a lion in combat, and in general, the na- 
tions of Europe ſurpaſs in bravery all the other people upon 
earth. 

But valour in war does not always ſucceed, a conſtant 
ſucceſs is only to be obtained by an aſſemblage of all the 
military virtues. Hiſtory ſhews us the importance of 
knowledge in generals, of military diſcipline, frugality, 
ſtrength of body, of dexterity, and of being inured to fa- 
tigue and labour. Theſe are ſo many diſtinct parts which 
a nation ought carefully to improve. It was this that car- 
ried ſo high the glory of the Romans, and rendered them 


the maſters of the world. We ſhould be miſtaken were 


we to believe that valour alone produced thoſe illuſtrious 
actions of the antient Swiſs, the victories of Morgarten, 


16 


$. ist. 
Of other mili- 
tary virtues, 


Sempach, Laupen, Morat, and many others. The Swiſs 


not only fought with intrepidity, they ſtudied the art of 
war, they were hardened by labour, they put in practice 
every ſtratagem, and the love of liberty itſelf made them 


ſubmit to a diſcipline, that could alone ſecure to them this 


treaſure, and fave their country. Their troops were not 
leſs celebrated for their diſcipline than their bravery. Me- 
zeray, after having given an account of the behaviour of 
the Swiſs at the battle of Dreux, adds theſe remarkable 
words: © in the opinion of all the commanders on both 
e ſides who were preſent, the Swiſs had in that battle, on 
© ſeveral trials, the ſuperiority, in point of military diſcip- 
© line, over the infantry and cavalry, of the French and 
«© Germans, and acquired the reputation of being the beſt 


« infantry in the world *.” 
In ſhort, the wealth of a nation conſtitute a conſider- 


able part of its power, eſpecially now, when war requizes 


* Hift:ry of France, Tom. II. þ. 888. 
þ ſuch 
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ſuch immenſe expences. The nation's riches are not only 
the revenues of the ſovereign, or the public treaſure ; its 
opulence is alſo rated from the riches of the individuals. 
We commonly call a nation rich, when it contains a great 
number of citizens in eaſy and affluent circumſtances. 
The wealth of private perſons'really encreaſe the ſtrength 


of the nation; ſince they are capable of contributing large 


ſums towards ſupplying the neceſſities of the ſtate, and 


even in a caſe of extremity, the ſovereign may employ all the 


riches of his ſubjects in the defence, and for the ſafety of 


the ſtate, in virtue of the high prerogatives with which he 


is mveſted, as we ſhall afterwards ſhew. The nation then 
ought to endeavour to acquire thoſe public and private 
riches, that are of ſuch uſe to it: and this is a new reaſon 


for encouraging a commerce with other nations, which is 


the ſource from whence they flow; and a new motive 
for the-ſovereign to have his eye fixed on all the foreign 
trade carried on by his ſubjects in order to preſerve and 
protect the profitable branches, and to cut off thoſe that 
occaſion the exportation of gold and filyer. 

It is neceſſary that the revenues of the ſtate ſhould be 
proportionable to its neceſſary expences. Theſe revenues 
may be produced.ſeveral ways; by lands reſerved for that 


purpoſe, by contributions, taxes, &c. but of this ſubje&t we 


ſhall treat in another place. 

In this the nation's power conſiſts, and here it ought to 
augment and enoreaſe it. But can. it be neceſſary here to 
obſerve, that this can only be done by juſt and innocent 
methods ? A laudable end is not ſufficient to legitimate 
the means; for theſe ought to be in their own nature 


. lawful. The law of nature cannot contradict itſelf; if it 


forbids an action as unjuſt or diſhoneſt in its own nature, 


It can never permit it, upon any view whatſoever. And 


therefore if we cannot arrive at a good and lawful end, with- 
out employing unlawful means, this end ſhould be conſi- 
dered as impoſſible to be obtained, and muſt be abandoned. 
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Thus we ſhall ſhew, in treating of the juſt cauſes of a war, 
that a nation is not allowed to attack another with a view 
to aggrandize itſelf, and render it ſubject to its laws. This 
is the ſame as if a private perſon ſhould endeavour to enrich 
himſelf by ſeizing the wealth of another. 
The power of a nation is relative, and ought to be mea- 
ſured by that of its neighbours, or by that of all the peo- 
ple from whom it has any thing to fear. The ſtate is ſuf- 
ficiently powerful, when it is capable of cauſing itſelf to be 
reſpected, and of repelling whoever would attack it. It 
may be placed in this happy fituation either by its own 
ſtrength, in keeping it upon a level, or even raiſing it 
above the ſtrength of its neighbours, or by preventing their 
riſing to a predominant and formidable power. But we 
cannot ſhew here, in what caſes, and by what means, a 
ſtate may juſtly ſet bounds to the power of another: it js 
neceſſary firſt to explain the duties of a nation towards 
others, in order to combine them afterwards with its duties 
towards itſelf. We ſhall only ſay for the preſent, on this 
ſubject, that a nation in following the rules of prudence, 
and a wiſe policy, ought never to loſe fight of thoſe of juſ- 
ticę. a | 


CH AP. XV, 


Of the Glory of a Nation. 


HE glory of a nation depends entirely on its power, 


and forms a very conſiderable part of it. It is this 
ſhining advantage that procures the eſteem of other nati- 
ons, and renders it reſpectable to its neighbaurs. A na- 
tion whoſe reputation is well eſtabliſhed, and principally 
that whoſe glory is illuſtrious, is courted by all ſovereigns : 
they 
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they deſire the friendſhip of its ſovereign, and are afraid of 


_ & 187. 
How true glory, 


which is the du- * 


ty of a nation, is 
to be acquired. 
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The duty of the 
prince. 


offending him. His friends, and thoſe who wiſh to become 
ſo, favour his enterprizes, and the ,cavious dare not ſhew 
their ill-will. 


It is then of great advantage! to a nation for it to eſta- 
bliſh its glory and reputation; and hence this becomes one 
of the moſt important of thoſe duties it owes to itſelf. 
True glory conſiſts in the favourable opinion of men of 
wiſdom and diſcernment: it is acquired by virtue, or the 


qualities of the mind and the affections, and by the great 
actions that are the fruit of theſe virtues. A nation ma 
deſerve it from a double title; firſt, by what it does in its 


national character, by the conduct of thoſe ho have the 
adminiſtration of its affairs, and are inveſted with its autho- 
rity and government; and, ſecondly, by the merit of the 
perſons of whom the nation is compoſed. 


A prince, a ſovereign, whoever he is, that owes every 


thing entirely to the nation, is doubtleſs obliged to extend 
its glory, as far as in his power. We have ſeen that his 
duty is to labour after the perfection of the ſtate, and of the 
people who have ſubmitted to him; and by this means he 
will make them merit a good degree of reputation and glo- 
ry. He ought always to have this object in view in every 
thing he undertakes, and in the uſe he makes of his power. 


Let juſtice, moderation, and greatneſs of ſoul ſhine in all 


his aCtions; for by this means he will procure to himſelf 


and his people a name reſpected by the univerſe, and not 


leſs uſeful than glorious. The glory of Henry IV. ſaved 
France : in the deplorable ſtate in which he found affairs, 
his virtues encouraged his faithful ſubjects, gave ſtrangers 
the boldneſs to lend him their aſſiſtance, and to enter into 
an alliance with him againſt the ambitious Spaniards. A 
prince weak and but little eſteemed, would have been aban- 
doned by all the world; people would have been afraid of 
being involved in his ruin. Hs 
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Beſides the virtues that are the glory of :princes, as well 
as of private perſons, there is a dignity and decorum that 
particularly belong to. the ſupreme rank, and which. a ſove- 
reign ought to obſerve with the greateſt care. He cannot 
negle& them without degrading himſelf, and ſtamping a 
.blemiſh on the ſtate. Every ray that beams from the 
throne, ought to bear the character of purity, nobleneſs, 
and grandeur. What an idea do we conceive of a,people, 
when we ſee the ſovereign ſhew in public acts a meanneſs 
.of ſentiment, with which a private perſon would think 
himſelf diſhonoured ? All the majeſty of the nation reſides 
in the perſon of the prince? what then muſt become of it, 
if he proſtitutes it, or ſuffers it to be proſtituted by thoſe 
who ſpeak and act in his name? The miniſter who treats 
his maſter in a language unworthy of him, deſerves to be 
diſgracefully driven from his poſt. 

The reputation of private perſons is diſfuſed on the na- 
tion, from a manner of ſpeaking and thinking egaally 
common and natural. In generai we attribute a virtue or 
a vice to a people, when that vice, or that virtue is very 
frequently obſerved among them. We ſay that a nation is 
warlike, when it produces a great number of brave warri- 
ors; that it is learned, when there are many learned men 
among the citizens; and that it excels in the arts, when it 
produces many able artiſts: on the contrary, we call it cow- 
ardly, lazy or ſtupid, when more men of thoſe characters 
are obſerved there than elſewhere. The citizens, who are 
obliged to labour with all their power to promote the wel- 
fare and advantage of their country, not only owe to 
themſelves the care of deſerving a good reputation; but 
they alſo owe it to the nation, whoſe glory is ſo capable of 
being influenced by theirs. Bacon, Newton, Deſcartes, 
Leibnitz, and Bernoulli, have done honour to their coun» 
try, and have ſerved it greatly by the glory they have ac- 
quired. Great miniſters, and great generals, an Oxenſti- 
ern, a Turenne, a Marlborough, a Ruiter, ſerved their 
country 
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country in a double capacity, both by their actions, and RN 
their glory. On the other hand, a good citizen will find 
a new motive to abſtain from every diſhonourable action, 
from the fear of the diſhonour that may be reflected on his 

country. And the prince ought not to ſuffer his ſubjects 
to give themſelves up to vices that may caſt infamy on a 
nation, or only tarniſh the brightneſs of his glory : he has a 
right to ſuppreſs and to puniſh ſcandalous enormities, that 
do a real injury to the ſtate. | 


F. 190. The example of the Swiſs is very proper to let us ſee 
The example of . * . 
the Swils, the advantages of glory to a nation. 'The high reputation 


for valour they have acquired, and ſtill nobly maintain, has 
preſerved them in peace for above two centuries, and has 
made their aſſiſtance ſought by moſt of the powers in Eu- 
rope. Louis XI. while Dauphin, was witneſs of the pro- 
digies of valour they performed at the battle of St. James, 
near Baſil, and he then formed the deſign of ſtrictly en- 
gaging in his intereſt ſo intrepid a nation. The twelve ( 
hundred brave men, who on this occaſion firſt defeated the 
vanguard of the Armagnacs, which was eighteen thouſand 
ſtrong ; afterwards raſhly engaging the body of the army, 
almoſt all of them periſhed * without being able to com- 
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plete their victory. But beſides their terrifying the enemy, t 
and preſerving Switzerland from a ruinous invaſion, they 
did it great ſervice by the glory they acquired by their J 
arms. A reputation for an inviolable fidelity is not leſs ad- . 
vantageous to that nation, and they have in all times been b 
jealous of preſerving it. The canton of Zug puniſhed with K 
death, that unworthy ſoldier who betrayed the confidence 1 
of the Duke of Milan, and diſcovered that prince to the E 
French, when to eſcape them, he had placed himſelf in the C 

N ranks ö 


* Sce The Memitres of Crmmines. te that had preſer ed a life of ſhame 
d Of this ſmall army, it was com- to the honour of dying for their 2 
e puted that there were eleven hun- country.“ Hiſtery of 14s Helve ic 
„ dred and fifty-eight killed, aad Confederacy, by M de Watteville, 
% thiity-two wounded, Twelve men Vi. I. P. 250, and following. 
& only c ſcaped, who were conſidered Tſchudi, p. 425. 
„ by their countrymen as cowards, | F 
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ranks of the Swiſs, who marched out of Novare dreſſed like 
one of thoſe ſoldiers . 

Since the glory of a nation is a very great advantage, it 
has a right to defend it; as well as any other advantages. 
He who. attacks its glory does: it an injury; and it has a 
right to demand, even by force of arms, a juſt reparation. 
We cannot then condemn thoſe meaſures, ſometimes taken 
by ſovereigns to maintain, or revenge the dignities of their 
crown. They are equally juſt and neceſſary. When they 
do not proceed from too high pretenſions, attributing them 
to a vain pride, is ſhewing ourſelves greatly ignorant of the 
art of reigning, and deſpiſing one of the firmeit ſupports of 
the grandeur and ſafety of a ſtate. 


C H A Ff. XVI. 


Of the Protectian ſought by a Nation, and its voluntary ab. 
miſſion to a foreign Power. 


HEN a nation is not capable of preſerving itſelf 
from inſult and oppreſſion, it may procure the pro- 
tection of a more powerful ſtate. If it obtains this by on- 
ly engaging to perform certain articles, by paying tribute, 
as an acknowledgment for the ſafety obtained ; by furniſh- 
ing its protector with troops, and rendering all the wars 
between each a common cauſe; in all other reſpects reſerv- 
ing to itſelf the prerogatives of government at its pleaſure, 
it is a ſimple treaty of protection, that does not at all dero- 
gate from its ſovereignty, and has no other difference be- 
tween it, and ordinary treaties of alliance, than what ariſes 
from the difference it produces in the dignity of the con- 
tracting parties. 
But they ſometimes proceed much farther, and as 
a nation is under an obligation to preſerve with the 
| utmoſt 


Vogel's hiſtorical and political treatiſe of the alliances between 
France and the thirteen cantons, pag. 75, 76, 
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utmoſt care the liberty and independence derived from na- 
ture, when it has not ſufficient ſtrength of itſelf, and is 
not in a condition to reſiſt its enemies, it may lawfully 
ſubmit to a more powerful nation on certain conditions, 
upon which they ſhall come to an agreement; and the pact 
or treaty of ſubmiſſion will be afterwards, the meaſure and 
rule of the rights of each. For that which ſubmits, re- 
ſigning a right it poſſeſſed, and conveying it to another, 
has an abſolute power to make this conveyance upon what 
conditions it pleaſes, and the other by accepting the ſub- 


| miſſion on this footing, engages to obſerve religiouſly all 


the clauſes in the treaty. 

This ſubmiſſion may be varied to infinity, according to 
the will of the contracting parties: it may either leave the 
inferior nation a part of the ſovereignty, reſtraining it only 
in certain reſpects ; or it may totally aboliſh it, ſo that the 


ſuperior nation ſhall become the ſovereign of the other; 


or, in ſhort, the leaſt may be incorporated with the greateſt, 
in order to form, from thence forward, only one ſingle 
ſtate, and then the citizens will have the ſame privileges 


as thoſe with whom they are united. The Roman hiſtory 


furniſhes examples of each of theſe three kinds of ſubmiſ- 
ſion : as 1. The allies of the Roman people, ſuch as were 
for a long time the Latins, in ſeveral reſpects depended on 
Rome, but yet were governed according to their own laws, 
and by their own magiſtrates: 2. The countries reduced 
to Roman provinces, as Capua, whoſe inhabitants ſubmitted 
abſolutely to the Romans d. In ſhort, the people to whom 
Rome granted the privilege of citizens: The emperors 
afterwards granted this right to all the people ſubject to 


the empire, and this transformed all their ſubjects into 
CtUZzEns. 


> Itqque popuſam Cempanum, in veſtram, patres conſeripti, popu- 


urbemque Capuam, agro*, delubra lique Romani ditionem dedimus. Tit. 
Deum, divins kumanzqu-, omnia, Liv. Lib, VII. Cap. 31. 
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In the caſe of a true ſubjection to a foreign power, the 
citizens who do not approve this change are not obliged to 
ſubmit to it - they ought to be allowed to ſell their effects 
and retire, elſew here. For by being, entered into a ſociety, 
Lam not. obliged. to follow. its ſtate, when it has deſolved 
itſelf, in order to ſubmit to a foreign dominion. I ſub- 
mitted to the ſociety as it was, to live in that ſociety as 
the member of a. ſovereign ſtate, and not in another: I 
ought. to obey it, while it remains a political ſociety : but 
when it ſtrips itſelf of that quality in order to be governed 
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by the laws of another ſtate, it cuts the knot which 


united its members, and thus diſcharges their obligations. 
When a nation has placed itſelf under the protection of 


another that is more powerful, or has ſubmitted to it with 


a view of protection; if this laſt does not effectually grant 
its protection when wanted, it is manifeſt, that by failing 
in its engagements, it loſes all the rights it had acquired by 
the convention, and that the other being diſengaged from 


the obligation it had contracted, re-enters- into the poſſeſ· 


ſion of all its rights, and recovers its independence, or its 
liberty. It muſt be remarked, that this takes place even 
in the caſe where the protector does not fail in his engage- 


ments by a want of good faith, but merely through inabi- 


lity. For the weaker nation having ſubmitted only to ob- 
tain protection; if the other does not find itſelf in a 
ſituation that will admit of its fulfilling that efſential con- 
dition, the pact is diffolved ; the weaker reſumes its right, 
and may, if it thinks proper, have recourſe to a more ef- 
fectual protection:. Thus the Dukes of Auſtria, who 
had acquired a right of protection, and in ſome fort a 
ſovereignty over the city of Lucern, not being willing, or 
unable to protect it effeQtually, that city concluded an 

| alliance 
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has 2 foe itſelf ſub jeQ to another, ation of all other citizens; we ſhall | 


and not of one that > incorporated . treat of it ia the following chapter. 


with another (tate, ſo as to conſtitute 
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alliance with the three principal cantons: and the dukes file 
having carried their complaint to the emperor, the inhabi- pa 
tants of Lucern replied, © that they uſed the natural right the 
c common to all men, by which every one is permitted no! 
i t to endeavour to procure his own ſafety when he is nat 
1 „abandoned by thoſe who are obliged to 1 him aſſiſt- of 
9 « ance 4,” rig 
wh * The law is the ſame with reſpect to the two eaſing ſhe 
= Fdelity of the parties: if the protected does not fulfil his engagements na 
vl 888 with fidelity the protector is diſcharged from his; he may tel 
.= afterwards refuſe the protection, and declare the treaty fre 

broken, in caſe the ſituation of his affairs renders ſuch a 

ſtep moſt for his advantage. 
8198 In virtue of the ſame principle, which diſcharges one 


222 . of the contracting parties, when the other fails in its en- 


pole. gagements, if the ſuperior power would arrogate to itſelf 
more privileges than the treaty of protection or ſubmiſſion 
allows, the other may conſider the treaty as broken, and 
provide for its ſafety in ſuch a manner as appears moſt 
prudent. If it were otherwiſe, the inferior nation would 
loſe by a convention which it had only formed with a 
view to its ſafety; and if it was ſtill bound by its engage- 


H. 


ments, when its protector abuſed and openly violated his, x: 
the treaty would become a ſnare. However as ſome * 
have pretended, that in this caſe the inferior nation has th 
only the right of reſiſtance and of imploring a foreign * 
aſſiſtance; particularly as the weak cannot take too many th 
precautions againſt the powerful, who are able to colour 
over their enterprizes, the ſafeſt way is to inſert in this 1 
kind of treaty a particular clauſe, that declares it null and ha 
void whenever the ſuperior power ſhall arrogate to itſelf q 
claims not expreſsly granted in the treaty. g | 
0 But if the nation that is protected, or that has ſubmitted 1 
k 1 to certain conditions, does not reſiſt the enterprizes of 1 
' ore d is loſt that power from which it has ſought ſupport; if it has * 
| vy ae ice made no oppoſition to them; if it preſerve a profound y 


ſilence, 


« Sce The Hiſtry of Switzerland, 


— _ - _ w - 
—— — . ** 
- a» 4 dd LL. * Ne 9 * 2 . — 
: Is : : — 4 "> N 2 
* Te." * * . m a 


—ů— — 


c 


Book I. Ch. XVI. HOW A NATION, Kc. 


ſilence, when it might and ought to have ſpoken; its 
patience, for a conſiderable time, forms a tacit conſent 
that legitimates the rights of the uſurper. There can be 
nothing ſtable among mankind, and efpecially among 
nations, if a long poſſeſſion, accompanied by the ſilence 
of the perſons concerned, does not produce a' degree of 
right. But it muſt be obſerved, that filence, in order to 
ſhew a tacit conſent, ought to be voluntary. If the inferior 
nation proves that violence and fear prevented its giving 
teſtimonies of its oppoſition, nothing can be concluded 
from its filence, and it can give no right to the uſurper. 


e * uA 


How a Country may ſeparate itſelf from the State of which it 


is a Member, or renounce the Obedience of its Sovereign 
when it is not protected. 


E have already aid, that an independent people, 


2 who, without becoming the members of another 


ſtate, have voluntarily rendered themſelves ſubject to it, 
in order to obtain protection, are free from its engagements 
as ſoon as that protection fails, even though it happens 
through the inability of the protector. But we ought not 
to conclude that it is the ſame, with any people, when 
their natural ſovereign, or the ſtate of which they are 
members, cannot ſpeedily and effectually protect them. 
The two caſes are very different. In the firſt, a free nation 
has ſubmitted to another ſtate, to obtain a ſhare in all its 
advantages, and to be protected in common with its own 
ſubjects; if the latter is willing to grant the. favour, it 
may be incorporated and not ſubjeed ; for it ſacrificed 
its liberty with the ſole view of being protected, without the 
hope of any other return. When therefore the only neceſ- 
fary condition of its ſubjection fails, in whatſoever manner it 

| happened 
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happened it is free from its engagements, and its duty 
towards itſelf obliges it to take freſh methods to provide 
for its own ſecurity. But the ſeveral members of the ſame 
ſtate equally participating in all the advantages it procures, 


ought conſtantly . to ſupport it : they have promiſed to re- 


main united, and tòõ render it, on all oocaſions, the common 
cauſe. If thoſe who are menaced or attacked, may ſepa- 
rate themſelves from the others to avoid a preſent danger, 


_ every ſtate would ſoon be diſſipated and deſtroyed; It is 


then eſſentially neceſſary for the ſafety of ſociety; and even 
for the welfare of all its members, that each party ſhould- 
with all its power reſiſt a common enemy, rather than ſe- 
parate from the other, and this is conſequently one of the 
neceſſary conditions of the political aſſociation. The natu- 
ral ſubjects of a prince are attached to him without any 
other reſerve, than the obſervation of the fundamental 


laws; they ought to remain faithful to him, juſt as he is 


obliged to take care to govern them well: they have one 
common intereſt; they with him make only one whole, one 
and the ſame ſociety. It is then an eſſential and neceſſary 
condition of the political ſociety, that the ſubjects remain 
united to their prince, as much as is in their power. 
When, therefore, a city, or a province is threatened, or 
actually attacked; it cannot deliver itſelf from danger, by 
ſeparating from the ſtate of which it is a member, or aban- 
don its natural prince, even when it is not in his power 
to give it a preſent and effectual aſſiſtance. Its duty, its 
political engagements oblige it to make the greateſt efforts, 
in order that it may ſtill remain in its preſent ſtate. If it 
is overcome by force, neceſſity, that irreſiſtible law, frees 
it from its firſt engagement, and gives it a right to treat 
with the conqueror, in order to obtain the beſt conditions 


_ poſſible. If it muſt either ſubmit to him or periſh, who 
can doubt, but that it may, and even that it ought, to 


chuſe the firſt ? The modern cuſtom is conformable to 
this deciſion ; a city ſubmits to the enemy when it cannot 


expect 
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expect ſafety from a vigorous reſiſtance; it takes an oath 
of fidelity to him, and 2 
fortune. 
The late i. obliged to defend and preſerve all its mem- 
bers (5. 17.), and the prince owes the ſame aſſiſtance to his 
ſubjects. If be refuſes, or neglects to ſuccour a people, 
who find themſelves in imminent danger, this people be- 
ing thus abandoned, become abſolutely at liberty to provide 
for their own ſecurity and ſafety, in a manner moſt agree» 
able to them without ſhewing the leaſt regard to thoſe 
who fail to aſſiſt them. The country of Zug attacked by 
the Swiſs in 1352, ſent for ſuccour to the Duke of Auſtria 
its ſovereign, but that prince being employed in talking of 
his birds, when the deputies appeared before him, would 
ſcarcely condeſcend to hear them; upon which this people, 
thus abandoned, entered into the Helvetic confederacy *. 


The city of Zurich was in the ſame ſituation the year be- 


fore. Being attacked by the rebellious citizens, ſupported 
by the neighbouring nobility, and by the houſe of Auſtria, 
it applied to the head of the empire; but Charles IV. 
who was then emperor, declared that he could not defend 
it; upon which Zurich ſecured its ſafety, by an alliance 
with the Swiſs*. The ſame reaſon has authorized the 
Swiſs in general, to ſeparate themſelves intirely from the 
empire, which never protected them in any emergency: 
they had not owned its authority for a long time when 
their independence was acknowledged by the Emperor, and 
the whole Germanic body at the treaty of Weſtphalia, 


x See Etterlin, Simber and de Watteville, ab; ſ . | 
b Sce the ſame hiſtorians, and Bullinger, , Tichudi, and Stettler. 
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C H A P. xvnt. 


of the Eſtabliſbment of a Nation in a Country. | 


ITHERTO we have conſidered the nation merely 

1 with reſpe& to itſelf, without any regard to the 
country it poſſefſes. Let us now ſee it eftabliſhed in 2 
country, which becomes its own property and inheritance. 


| The earth belonged to all men in general; deſtined by the 


Creator to be their common habitation, and nurſing-mo- 
ther, all derived from nature the right of inhabiting it, and 
drawing from it the things neceſſary for their ſubſiſtence, 
and thoſe ſuitable to their wants. But the human race be- 
my extremely multiplied, the earth became no longer capa- 
ble of furniſhing ſpontaneouſly, and without culture, ſup- 
port for its inhabitants; and could not receive a proper 
cultivation from the itinerant nations who had poſſeſſed it 
in common. It then became neceſſary that theſe people 
ſhould fix themſelves. on ſome part of it, and that they 
ſhould appropriate to themſelves portions of land, in order' 
that not being diſturbed in their labour, nor diſappointed 
in obtaining the fruits of their induſtry, they might apply 
themſelves to render their lands fertile, that they might 
draw their ſubſiſtence from them. This muſt have intro- 
duced the rights of property and dominion, and this fully 
juſtifies their eſtabliſhment. Since their introduction, the 
common right of all mankind is reſtrained to what each 
lawfully poſſeſſes. The country inhabited by one nation, 
whether it has tranſported itſelf thither, or whether the 
families of which it was compoſed, finding themſelves 
ſpread over the country, had formed themſelves into the 
body of a political ſociety ; this country, I ſay, is the ſettle- 
ment of the nation, and it has a proper and excluſive right 


to it. 
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This right comprehends two things: 1. The domain, in 
virtue of which the nation alone may uſe this country for 
the ſupply of its neceſſities, and may diſpoſe of it in ſuch 
a manner, and derive from it ſuch advantages, as it thinks 
proper. 2. The empire, or the right of ſovereign command, 
by which the nation ordains and regulates at its pleaſure, 
every thing that paſſes in the country. | 
When a nation takes poſſeſſion of a country that never 
yet belonged to another, it is conſidered as poſſeſſing there 
the empire or ſovereignty, at the ſame time with the domain. 
For fince it is free and independent, it can have no inten- 
tion in ſettling in a country, to leave to others the right of 
command, or any of thoſe that conſtitute ſovereignty. The 
whole ſpace over which a nation extends its government, is 
the ſeat of its juriſdiction, and called its territory. 

If many free families ſpread over an independent coun- 
try, come to unite, in order to form a nation or ſtate, 
all together poſſeſs the empire over the whole country they 
inhabit. For they already poſſeſs each for himſelf the do- 
main; and fince they are willing to form together a politi- 
cal ſociety, and eſtabliſh a public authority, which each 
ſhould be bound to obey, it is very manifeſt that their in- 
tention is, to attribute to that public authority, the right of 
command over the whole country. 

All mankind have an equal right to the things that have 
not yet fallen into the poſſeſſion of any one; and theſe 
things belong to the firſt poſſeſſor. When therefore a na- 
tion finds a country uninhabited and without a maſter, it 
may lawfully take poſſeſſion of it: and after it has ſuffici- 
ently made known its will in this reſpect, it cannot be de- 
prived of it by another. Thus navigators going on the diſ- 
covery, furniſhed with a commiſſion from their ſovereign, 


and meeting with iſlands, or other deſert countries, have 


raken poſſeſſion of them-in the name of their nation : and 
this title has been commonly reſpected, providedit was ſoon 
alley es by a real maze 
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But it is queſtioned whether a nation may thus appro- 
priate to itſelf, by merely taking poſſeſſion of a country, 
which it does not really occupy, and in this manner re- 
ſerve to itſelf much more than it is able to people or culti- 
vate. It is not difficult to determine, that ſuch a pretenſi- 
on would be abſolutely contrary to the law of nature, and 
oppoſite to the views of nature, who appointing all the 


earth to ſupply the wants of man in general, gave to no 


nation the right of appropriating to itſelf a country but for 
the uſe it makes of it, and not to hinder others from im- 
proving it. The law of nations then only acknowledges 
the property and ſovereignty of a nation over uninhabited 
countries, of which they ſhall really, and in fact, take poſ- 
ſeſſion, in which they ſhall form ſettlements, or of which 


they ſhall make aCtual uſe. In reality, when navigators. 


have met with deſert countries in which thoſe of other na- 


taken poſſeſſion of them, they have no farther given them- 
ſelves any pain about that vain ceremony, than as it pro- 
ceeded from the regulation of the popes, who divided a 
great part of the world between the crowns of Caſtile and 


Portugal *. 


® Theſe decrees being of a very ſin- 
gular nature, and — any where 
to be found but in very ſcarce books, 
the reader will not be diſpleaſed with 
ſeeing here an extract of them. 
| The bull of Alexander VI. by 
which he giver to Ferdinand and Iſa- 
beila, King and Queen of Caſtile and 
Arragon, the New World, diſcover- 
ed by Chriſtopher Columbus. 
Motu proprio, ſays the Pope, non 
« ad veſtram, vel aſterius pro vobis 
« ſyper hoc nobis oblatæ petitionis 
4 i nſtantiam, fed de noſtra mers libe- 


« ralitate, & ex certa ſcientia, ac de 


« apoſtolicx poteſtatis plenitudine, 
* omaes inſulas & terras firmas, in- 
% ventas, & inveniendas, detectas & 
« detegendas verfus occidentem & 
« meridiem” (drawing à line from 
one pole to the other, at an hundred 
Jeagues to the weſt of the Azores) 


There 


4% guctoritate omnipotentis Dei no- 


© bis in beato Petro conc : ſ , ac vi- 
« cariatfs jeſũ Chriſti, quſ fungimur 
« in terris, cum omnibus illarum do- 
© miniie, civitatibus, &c. vobis h#- 
e redibuſque & ſacceſſoribus veltris 
„ Caſtellz & Legionis regibus in 
„ perpetuum tenore præſentim dona- 
„ mus, concedimas, aſſignamus, voſ- 
« que & hæredes ac ſucceſſores præ - 
m . illor um Dominos cum plena, 
„ libera & omnimoda poteſtate, auc- 
* toritate & juriſdictione facimus, 
« conſtituimus & deputamus. The 
Pope excepts only what might be in 
the poſſeſſion of ſome other Chriſtie 
ince before the year 1493» At if 

e had the greateſt right to give what 
belonged to nobody, and eſpecially 
what was poſſeſſed by the American 
nations z he adds: Ac quibuſcun- 
que perſotis cujuſcunque dignita- 
« tis, 


a tis, eti 


© tits, r 


„ bus ba 
« cauſa 1 
« veſtra a 
* veſtror1 


« ſpeciali, 
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There is another celebrated queſtion, to which the diſ- 
covery of the new world has principally given riſe. It is 
aſked if a nation may lawfully take poſſeſſion of a part of a 
vaſt country, in which there are found none but erratic 
nations, incapable, by the ſmallneſs of their numbers to 
people the whole? We have already obſeryed (5. 81.) in 
eſtabliſhing the obligation to cultivate the earth, that theſe 
nations cannot excluſively appropriate to themſelyes more 
land than they have occaſion for, and which they are un- 
able to ſettle and cultivate. Their removing their habita- 
tions through theſe immenſe regions, cannot be taken for 
a true and legal poſſeſſion ; and the people of Europe, too 
cloſely pent up, finding land of which theſe nations are in 
no particular want, and of which they make no actual and 
conſtant uſe, may lawſully poſſeſs it, and eſtabliſh colonies 
there. We have already faid, that the earth belongs to the 


human race in general, and was deſigned to furniſh it with - 


ſubſiſtence: if each nation had reſolved from the beginning 
to appropriate to itſelf a vaſt country, that the people might 
live only by hunting, fiſhing, and wild fruits, our globe 
would not be ſufficient to maintain a tenth part of its pre- 
ſent inhabitants. People have not then deviated from the 
views of nature in confining the Indians within narrower 


limits. However, we cannot help praiſing the moderation 


of the Engliſh'puritans who firſt ſettled in New England; 
who, notwithſtanding their being furniſhed with a charter 
from their ſovereign, purchaſed of the Indians the land they 
reſolyed to cultivate *, This laudable example was followed 
| | by 


« $, Petrum anno 1493. nonas Maji, 

« Pontific, noſtri anno .  Lerbri- 

ti Coder Joris Gent, Diplomat. 203. 
See ibid. Diplom. 165. The bull 


« tis, etiam imperiales & regalie, ſta- 
« ts, gradis, ordinis, vel conditions 
« ſab excommunicationis latz ſenten- 
«* tiz pena, quam eo ipſo, fi contra 


« feceript, incurrant, dintrictids inhi- 
„ bemus ne ad Infulas & Terra Fir- 
« mas inventas & inveniendas, de- 
« teas, & detegendas,. yerſus occi- 
% dentem & meridiem—pro merci- 
but babendis, vel quavis alia de 
« cauſa accedere przſumant abſque 
« veſtra ac hzredum & ſuceeſſorum 
« veſtrorum prædictorum licentia 
« ſpeciali, &c, Datum Rome apud 


dy which Pepe Nicholas V. gave to 
Alphonſus, King of Portugal, and to 


ther, without the permiſſion of Por- 
tugal. This ct is dated Rome on 
the 6th of the ides of January, 1454+ 


Þ Hiſtory of the Engliſh Colonies in Nerth America, 


„. 


— 


the infant Henry, the empire of 
Guinea, and the power of ſubduing 
the barbarovs nations of thoſe coun- 
tries, forbidding any other to ſail thi- 
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OF THE COUNTRY, 
by Mr. William Penn, who planted the colony of * 


in Pennſylvania. 


When a nation takes poſſeſſion of a diſtant mai and 


ſettles a colony there, that country, though ſeparated from 
the principal eſtabliſhment, or mother-country, naturally 
becomes a part of the ſtate, equally with its antient poſſeſ- 
fions. Whenever therefore the political laws, or treaties, 
make no diſtinction between them, every thing ſaid of the 
territory of a oY * alſo to extend to its colonies. 


3 A P. XX. 
Of the Country, and the ſeveral Things that relate to it. 


HE whole of a country poſſeſſed by a nation and 

ſubject to its laws, forms, as we have already ſaid, 
its territories and it is the common country of all the indi- 
viduals of the nation. We have been obliged to anticipate 
the definition of the term our country (J. 122.) becauſe 
our ſubject led us to treat of the love of our country, a 
virtue extremely excellent and neceſſary in a ſtate. Sup- 
poſing then, this definition. already known, it remains 
that we ſhould here explain ſeveral things that have a 
relation to it, and anſwer ws queſtions that have been 
made on this ſubject. | 

The citizens are the EIS of the cl ſociety : 

bound to this ſociety by certain duties, and ſubject to its 
authority, they equally participate in its advantages. The 
natives, or indigenes, are thoſe born in the counkry of 
parents who are citizens. Society not being able to ſub- 
fiſt, and perpetuate itſelf, but by the children of the 
citizens; thoſe children naturally follow the condition of 
their fathers, and ſucceed to all their rights. The ſociety 


is ſuppoſed to deſire this; in conſequence of what it owes 


to its own preſervation; and it is preſumed that each 
citizen, on entering into ſociety, reſerves to his children 
the right of their becoming members. The country of 

de 
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the fathers is then that of the children; and · theſe become 
true citizens, merely by their tacit conſent, We ſhall 
ſoon ſee, whether on their arriving at the age of reaſon, 
they may renounce their right, and what they owe to the 
ſociety in which they are born. I ſay, that in order to 
be of the country, it is neceſſary that a perſon be born. of 
. a father who is a citizen; for if he is born there of a 
ſtranger, it will be only the place of his birth, and nat 
his country. 

The inhabitants, as diſtinguiſhed from citizens, are 
ſtrangers, who are permitted to ſettle and ſtay in the 
country. Bound by their reſidence to the ſociety, they 
are ſubjeQ to the laws of the ſtate, while they reſide there, 
and they are obliged to defend it, becauſe it grants them 
protection, though they do not participate in all the rights 
of citizens. They enjoy only the advantages which the 
laws, or cuſtom gives them. The perpetual inhabitants 
are thoſe who have received the right of perpetual re- 
fidence. Theſe are a kind of citizens of an inferior order, 
and are united, and ſubject to the ſociety, without partici- 
pating in all its adyantages. Their children follow the 
condition of their fathers; and as the ſtate has given to 
theſe the right of perpetual reſidence, their right paſſes 
to their poſterity. © 

A nation, or the ſovereign who repreſents i it, may grant 
to a ſtranger, the quality of citizen, by admitting him into 
the body of the political ſociety. This is called naturali- 
zation. There are ſtates in which the ſovereign cannot 
grant to a ftranger all the rights of the citizens, for ex- 
ample, that of poſſeſſing places of truſt, and eonſequentiy 
where he has the power of granting only an imperfect 
naturalization. It is here a regulation of the fundamental 
law, which limits the power of the prince. In other 
ſtates, as in England and Poland, the prince cannot natu- 
ralize a fingle perſon, without the concurrence of the 
nation repreſented by its deputies. In England, however, 


being born in the country, naturalizes the children of a 


' foreigner. 


It 
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queſtion in ſeveral countries, and it is neceſſary to follow 
their regulations. By the law of nature alone, children 
follow the condition of their fathers, and enter into all 
their rights ($. 212.); the place of birth produces no 
change in this particular, and cannot of itfelf furniſh any 
reaſon for taking from a child what nature has given him; 
I ſay of itſelf, for the civil law, or politics may order 
otherwiſe, from particular views. But I ſuppoſe that the 


father has not entirely quitted his country in order tb 
| ſettle (elſewhere. If he has fixed his abode in a foreign 


country, he is become the member of another ſociety, at 
leaſt as a perpetual inhabitant, and his children are ſo too. 
As to the children born at ſea; if they are born in thoſe 
parts of it that are poſſeſſed by the nation, they are born 
in the country: if it is in the open ſea, there is no rea- 
ſon to diſtinguiſh them from thoſe who are born in the 
country ; for it is not naturally the place of birth that 
gives rights, but extraction: and if the children are born 
in a veſſel belonging to the nation, they may be reputed 


born in its territories ;z for it is natural to conſider the veſ- 


ſels of a nation as parts of its territory, eſpecially when 
they ſail upon a free ſea, ſince the ſtate preſerves its juriſ- 
diction in theſe veſſels. And as, according to the commonly 
received cuſtom, this juriſdiction is preſerved over the 
veſſels, even in parts of the ſea ſubject to a foreign domi- 
nion, all the children born in the veſſels of a nation, are 
conſidered as born in its territory. By the ſame reaſon 
thoſe born in a foreign veſſel are reputed born in a foreign 
country, at leaſt if it is not in the very part of the nation; 
for the part is more particularly the territory, and the 

mother, by being at that moment in a foreign veſſel, is 
not out of the country. I ſuppoſe that ſhe and her huſ- 
band bave not quitted' the country to ſettle elſewhere. 
b | It 
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It is from the ſame reaſons that the children born out 
of the country in the armies of the ſtate, or in the houſe 
of its miniſter at a foreign court, are reputed born in the 
country; for a citizen abſent from his family on the ſer- 
vice of the ſtate, and who lives under its dependence and 
ann be conſidered Wan 1 
its territory. 

The domicil is the habitation fixed in any place with an 
intention of always ſtaying there. A man does not then 
eſtabliſh his domicil in any place, unleſs he makes ſuſfiei- 
ently known his intention of fixing there, either tacitly, 
or by an expreſs declaration. However, this declaration 
is no reaſon why, if he afterwards changes his mind, he 
may not remove his domicil elſewhere. In this ſenſe, he 
who ſtops, even for a long time, in a place, for the ma- 
nagement of his affairs, has only a ſimple habitation there, 
but has no domicil. Thus the envoy of a foreign prince 
has not his domicil at the court where he refides. 

The natural or original domicil, is that given us by 
birth, where our father had his; and we are conſidered 
as retaining it, till we have abandoned it, in order to chuſe 
another. The N fo. mon dude 
eee e ee 

Vagabond are people who have no domicil. Conſe- 
quentlythoſe born of vagabond parents have no country, fince 
2 man's country is the place, where at the time of his birth, 
his parents had their domicil (5. r22.), or it is the ſtate 
of which his father was then a member : which comes 
to the ſame point, for to ſettle for ever in a nation, is to 
become a member of it, at leaſt as a perpetual inhabitant, if 
he has not all the privileges of a citizen. However, we may 
conſider the country of a vagabond to be chat of his child, 
while that vagabond is conſidered as not having abſolutely 
renounced his natural or original domicil. 


Many diſtinctions will be neceſſary in order to give a 1 
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man may quit his country or the ſociety of which he is a 
member? 1. The children have a natural attachment to 
the ſociety in which they are born: being obliged to ac- 
knowledge the protection it has granted to their fathers, 
they are obliged to it, in a great meaſure for their birth 
and education. They ought then to love it, as we have 
already ſhewn (5. 122. ), expreſs a juſt gratitude to it, and 
as much as poſſible return benefit for benefit. We have 
juſt, obſerved (5. 212.) that they have a right to enter into 
the ſociety of which their fathers were members. But 
every man born free; the ſon of a citizen, arrived at 
years of diſcretion, may examine whether it be convenient 
for him to join in the ſociety for which he was deſtined 
by his birth. If he finds that it will be of no advantage 
to him to remain in it, he is at liberty to leave it, making 
a return for what it has done in his favour*, and preſerving, 
as much as his new engagements will allow him, the ſen- 
timents of love and gratitude he owes it. Moreover a 
man's obligations to his natural country may change, 
leſſen, or entirely vaniſh, according as he ſhall have 
quitted it lawfully, and with good reaſon, in order to 
chuſe another, or has been driven from it meritoriouſly, 
or contrary to juſtice, in due form of law, or by violence. 
2. As ſoon as the child of a citizen arrives at manhood, 
and acts as a citizen, he tacitly aſſumes that character; 
his obligations, like thoſe of others who enter expreſsly 

and in due form into engagements with ſociety, become 
ſtronger and more extenſive : but the caſe is very different 
with reſpect to him of whom we have been ſpeaking. 
When a ſociety has not been contraQted for a determinate 
time, it is allowable to quit it, when that ſeparation can be 
of no detriment to the ſociety. A citizen may then quit 
the ſtate of which he is a member, provided it be not in 
ſuch a conjuncture, when he cannot abandon it without 
* it a remarkable * But we muſt here diſ- 
| tinguiſh 
® This is the ſoundat ion of the cuſtoms paid by foreigners, 
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tinguiſn what may be done according to the. rigour of 
right, from what is honeſt and conformable to every 
duty; and, in a word, the internal from the external ob- 
ligation.. Every man has a right to quit his country, in 
order to ſettle in any other, when by that ſtep he does 
not Expoſe the welfare of his country. But a good citi- 


zen will never reſolye to do it without neceſſity, or with- 


out very ſtrong reaſons. - There is but little honeſty in 
_ abuſing our liberty, by quitting our aſſociates upon flight 
pretences, after having drawn conſiderable advantages 


Re rs been 


reſpect to his country. 

3- As to thoſe who have the endes to abandon: it 
in a time of danger, ſeeking to ſecure themſelves inſtead 
of defending it; they manifeſtly violate the pact of ſociety, 
by which they engaged to defend themſelves in an united 
body, and in concert: theſe are infamous deſerters which 
the ſtate has a right to puniſh ſeverely. | 

In a time of peace and tranquillity, when the country 
has no real need of all her children, the welfare even of 
the ſtate, and that of the citizens, requires that any of 
them may travel for the management of their own affairs, 

provided that they be always ready to return, as ſoon as 
the public intereſt recalls them. It is not preſumed chat 
any man has engaged towards the ſociety of which he is 
a member, never to leave the country when the welfare 
of his affairs require it, and when be can abſent himſelf 
without injury to his country. 

The political laws of nations vary greatly in this re- 
ſpect. Among ſome all citizens are conſtantly permitted 
to abſent themſelves, except in the caſe of an actual war, 
and even to quit the country entirely when 'they think 
proper, without alledging any reaſon for it. This licence, 
is in its own nature contrary to the welfare and ſafety of 
the ſociety, and can no where be tolerated, but in a 
country without reſources incapable of ſupplying the 
wants of its inhabitants. In ſuch a country there 

can 
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can only be an imperfect ſociety; for it is neceſſary that the 


civil ſociety ſhould be able to place the members in a con- 


dition to procure by their labour and induſtry all the ne- 


ceſſaries of life: without which it has no right to require 


them to devote themſelves entirely to it. In other ſtates, 
every one may freely travel for the management of his af- 


fairs, but not entirely leave the country without the ex- 


preſs permiſſion of the ſovereign. In ſhort, there are 
others where the rigour of the government will not permit 
any one whatſoever to leave his country, without paſſports 


in form, which are even not granted without great difh- 


culty. In all theſe caſes it is neceſſary to conform to the 
laws, when they are made by a lawful authority. But in 


the laſt the ſovereign abuſes his power, and reduces his 
ſubjects to an inſupportable ſlavery, if he refuſes them the 
permiſſion of leaving his dominions for their own advan- 


tage, when he might grant it them without inconvenience 
or danger to the ſtate. We are going even to ſhew, that 
on certain occaſions he cannot detain, on any pre- 
tence whatſoever, thoſe who would * in order never to 
return. 

There are caſes in which a citizen FA an abſolute right 
to renounce his country, and abandon it entirely, 1..1f 
the citizen cannot procure ſubſiſtence in his own country, 
he is doubtleſs permitted to ſeek it in another. For the 
political or civil ſociety being entered into only with a view 
of facilitating to each the means of living in happineſs and 
ſafety, it would be abſurd to pretend that a member, whom 
it cannot furniſh with ſuch things as are moſt neceſſary, 
has not a right to leave it. 

2. If the body of the ſociety, or he who repreſents i it, 
abſolutely neglects to fulfil his obligations to a citizen, he 
may retire. For if one of the contracting parties does not 
obſerve his engagements, the other is no longer bound to 


fulfil his. The contract is reciprocal between the ſociety 


and its members; and on this foundation the ſociety ay 


alto expel a member who violates its laws. 
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3. If the major part of the nation, or the ſovereign who 
repreſents it,, would eſtabliſh laws, on things to which the 
' pact of ſociety cannot oblige a citizen to ſubmit, thoſe who 
are averſe to theſe laws have a right to quit the ſociety, in 
order to enter into another. For inſtance, if the ſovereign , 
or the greateſt part of the nation, will permit the exerciſe 7 
of only one religion in the ſtate, thoſe who believe and pro- 
feſs another religion have a right to retire, and to take with 
them their families or effects. For they never could ſub» 
ject themſelves to the authority of men, in affairs of con- 
ſcience d; and if the ſociety ſuffers, and is weakened by 
their departure, the blame ought to be laid on its want of 
toleration ; theſe are the laſt who break the pact of ſociety, 
N 


and force the others to ſeparate from it. We have elſe- 
where touched upon ſome other examples of this third 
caſe : that of a popular ſtate, which is reſolved to have a 
ſovereign (J. 33-), and that of an independent nation, 
taking the reſolution to ſubmit to a foreign power (, 195.) 

Thoſe who quit their country from a lawful reaſon, with 
a deſign to ſettle-elſewhere, are called emigrants, and take 
their families and fortunes with them. 

The right of emigration may ariſe from ſeveral ſources, 
1. The caſe we have juſt mentioned (4. 223-)z this is a na- 
tural right which is certainly excepted in the pact of aſſo- 

2. The emigration may, in certain caſes, be ſecured to 
the citizens by a fundamental law of the ſtate. The ci- 
tizens of Neufchatel and Valengen in Switzerland may quit 
the country and carry off their effects in what manner they 
pleaſe, without paying any duties. 

3- It may be voluntarily granted them by the ſovereign. 

4. In ſhort, this privilege may ariſe from ſome treaty 
made with a foreign power, by which a ſovereign has pro- 
miſed to leave full liberty to thoſe of his ſubjects, who 

v See the above chapter on religion, 
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for a certain reaſon,' on account of religion for inſtance, 


defire to tranſplant themſelves into the territories of that 


power. There are ſuch treaties between the German 
princes in particular, with reſpect to religion. There are 
alſo the ſame in Switzerland, a citizen of Bern may if he 
pleaſes remove to Fribourg, and reciprocally a citizen” of 
Fribourg may go and ſettle at Bern, in order to profeſs the 


religion of the country, and he has a right to n all * 


effects with him. 
It appears from ſeveral hiſtorical facts, particularly in the 
hiſtory of Switzerland and the neighbouring countries, that 


the law of nations, eſtabliſhed there by cuſtom for ſome 


ages paſt, does not permit a ſtate to receive the ſubjects of 
another ſtate into the number of its citizens. This vicious 
cuſtom had no other foundation than the flavery to which 
the people were then reduced. A prince, a lord, conſider- 


ed his ſubjects in the rank of his property and riches, he 


calculated their number, as he did his flocks; and to the 


diſgrace of human nature, this ſtrange abuſe is not Tye my | 


where deſtroyed. 


If the ſovereign attempts to ſtop thoſe who have the 150 ö 
of emigration, he does them an injury, and this people may 


lawfully implore the protection of the power who would 
receive them. Thus we have ſeen Frederic William, King 
of Pruſſia, grant his protection to the emigrant proteſtants 
of Saltſburgh. 

The name of ſopplicants is given to all the fugitives 
who implore the protection of a ſovereign, againſt the na- 
tion or prince they have quitted. We cannot ſolidly eſta- 
bliſh what the law of nations has determined on their ac- 
count, before we have treated of the duties of one nation 
towards others. | 

In fine, exile is another manner of leaving our country. 
An exile is a man driven from the place of his domicil, or 
conſtrained to leave it, but without a mark of infamy. 
Baniſhment is a like expulſion, with a mark of in- 

| | | famy. 
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famy ©. Both may be for a limited time, or for ever. If 
an exile or baniſhed man reſided in his own country, 
he is exiled ör baniſhed from his country. It is how- 
ever proper to obſerve, that it is commonly cuſtoma- 
ry alſo to apply the terms of exile and baniſhment to 
the expulſion of a ſtranger out of the country where he 
had not his domicil, with an os 1 of his ever 
returning. | 

A man may be deprived of any right whatſoever by way of 
puniſhment, therefore exile, which deprives him of the right 
of dwelling in a certain place, may be conſidered as a puniſh- 
ment: baniſhment is always one; for a mark of infamy' 
cannot be ſet on any one, but with the view of puniſh- 

ing him for a fault, either real, or pretended. 

When the ſociety has excluded one of its members by a 
perpetual baniſhment, he is only baniſhed from the lands' 
of that ſociety, and it cannot hinder him from living 
wherever elſe he pleaſes; for after having driven him out, 
it can have no authority over him. However, the direct 
contrary may take place by particular conventions between 

two or more ſtates. Thus every member of the Helvetic 140 
confederacy may baniſh its own ſubjects out of the territo- | iſt 
ries of Switzerland ; upon which the baniſhed man would f 
not be allowed to live in any of the cantons, or in the ter- | 
ritories of their allies. 1 

Exile is divided into voluntary and involuntary. It is vo- 
luntary, when a man quits his domicil, to eſcape ſome pu- 
niſhment, or to avoid ſome calamity; and involuntary, 
when it is the effect of a ſuperior order. 

Sometimes an exile is preſcribed the place where he is 
to remain during his exile ; or a certain ſpace is mentioned 
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which he is forbid to enter. 


© The cuſtoms of mankind do not 
oppoſe the ſenſe we have given to 
theſe two terms. The French acs- 
dem ſays; © Baniſhment is only | 
uſed in conſequence of a ſentence 

9 paſſed. i in & court of juitice, and 


Theſe various circumſtances 
and 


« exile, is only the being ſent on ac · 
4% count of ſome diſgrace at court.” 
Thus ſuch 2 condemnation inflicted 
by juſtice is infamous, and that pro» 
ceeding from having offended the 
court is not uſually fo, . 
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n ſuf 

ſending him i into exile, | to 

The cxile 8nd quality as a man, and — his right to dwell on infe 
na — ag any other part of the earth. He derives this right from ſen 
nature, or rather from its author, who has appointed the wall 

earth for the habitation of mankind z and the introduction cre: 

of property could not prejudice the right which all men der, 

receive by birth to the uſe 4 ſuch things as are abſolutely righ 

| neceſſary. rule 
. \F But though this right is neceſſary and perfect in the ge- , Dot 
this right. neral view of it, it muſt be obſerved, that it is but imper- ſo f 
fect in regard to each particular country. For every nation reaſ 

bas a right of refuſing to admit a ſtranger into the coun- of te 

try, when he cannot enter it, without putting it in evident and 

danger, or without doing it a remarkable prejudice. What canr 

it owes to itſelf, the care of its own ſafety, gives it this * 

right; and in virtue of its natural liberty, the nation is to to h: 

judge, whether it is, or is not in a proper ſituation to re- kind 

ceive this ſtranger (Prelim. f. 16.) He cannot then ſettle If 

by a full right, and, as he pleaſes, in the place he has for a 

choſen ; but he ought to demand the permiſſion of doing has t 

it of the ſuperior of the place; and if it is refuſed, it is forei 

his place to ſubmit. tions 

$ 231: However, as property could not be introduced to the ſafet) 
Thc duiy of a prejudice of the right acquired by every human creature, punif 
*. of not being abſolutely deprived of ſuch things as are Bu 
neceſſary; no nation can refuſe, without good reaſons, oughi 

even the perpetual reſidence of a man driven from his comn 

country. But if particular and ſolid reaſons, hinder its this 

giving him an aſylum, this man has no longer any right frequ 

to demand it; becauſe in ſuch a caſe, the country inha- declai 

bited by the nation cannot, at the ſame time, ſerve for its ſoner: 

own uſe, and that of this ſtranger. Now, even ſuppoſing exterr 

that things are ſtill in common, nobody can arrogate to tack ; 

himſelf the uſe of a thing which actually ſerves to ſupply the the fc 


wants of another. Thus a nation, whoſe lands are ſcarcely 
ſufficient 
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ſufficient to ſupply the wants of the citizens, is not obliged 


to receive a company of fugitives or exiles. Therefore it 
ought abſolutely to reje them, as much as if they were 


infected by a contagious diſeaſe. Thus it has a right to 


ſend them elſewhere, if it has juſt cauſe to fear, that they 
will corrupt the manners of the citizens; that they will 
create religious diſturbances, or occafion ſome other diſor- 
der, contrary to the, public ſafety. In a word, it has a 
right, and is even obliged in this reſpect, to follow the 
rules which prudence dictates. But this prudence ought 
not to be contracted and gloomy ; it ſhould not be carried 
ſo far as to refuſe a retreat to the unfortunate for light 
reaſons, and on groundleſs and frivolous fears. The means 
of tempering it will be never to loſe ſight of that charity 
and commiſeration which are due to the unhappy. We 
cannot refuſe theſe ſenſations even to thoſe who have fallen 
into misfortunes through their own fault. For we ought 
to hate the crime, and to love the criminal, fince all man- 
kind ought to love each other. , : 

If an exile or baniſhed man is driven from his country 
for any crime, it does not belong to the nation in which he 
has taken refuge, to puniſh him for a fault committed in a 
foreign country. For nature gives to mankind, and to na- 
tions, the right of puniſhing, only for their defence and 
ſafety ($. 169.) ; whence it follows, that he can only be 
puniſhed by thoſe he has offended. ' 

But this reaſon ſhews, that if the juſtice of each nation 
ought in general to be confined to the puniſhment of crimes 
committed in its own territories z we ought to except from 
this rule, the villains who by the quality and habitual 


frequency of their crimes, violate all public ſecurity, and 


declare themſelves the enemies of the human race. Poi- 
ſoners, aſſaſſins, and incendiaries by profeſſion may be 
exterminated wherever they are ſeized; for they at- 
tack and injure all nations, by trampling under foot 
the foundations of their common ſafety, Thus pirates are 

by N brought 
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brought to the gibbet by the firſt into whoſe hands they 
fall. If the ſovereign of the country where crimes of that 
nature have been committed, reclatms the authors of them, 
in order to bring them to puniſhment, they ought to be 
5 reſtored to him, as to one who is principally interefted in 
' puniſhing them in an exemplary manner. And it being 
proper to convict the guilty, and to try them according to 
ſome form of law, this is a ſecond reaſon why malefactors 
are ufually delivered op at the defire of the ftate where 

their crimes have been committted. 


CHAP. XX. 
Of public, common, and private Property. 
"oY L T us now ſee of what nature are the different things 
. included in a country poſſeſſed by a nation, and en- 
res cemmune?., deavour to eſtabliſh the general principles of the law by 
which they are regulated. This ſubject is treated by civi- 
lians under the title of de rerum diviſone. There are things 
which in their own nature cannot be poſſeſſed; there are 
others, the property of which nobody can attribute to him- 
ſelf, and that remain common, when a nation takes poſ- 
ſeſſion of a country: the Roman civilians called theſe things 
res communes, things common: ſuck were among them, 
the air, the running-water, the ſea, the fiſh, and the wild 

© TS | 

5 235. Every thing ſuſceptible of property is conſidered as be- 
LD 7 wor . longing to the nation that poſſeſſes the country, and as 
— its forming the intire maſs of its wealth. But the nation does 
8 not poſſeſs all theſe benefits in the ſame manner. Thoſe 
not divided between particular communities, or among the 
individuals of a nation, are called public property. Some 
are reſerved for the neceſſities of the ſtate, and form the 
domain of the crown, or of the republic; and others re- 
main common to all the citizens, who take adyantage of 


them, 
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them, each according to his neceſſities, or accordin g to 


the laws which regulate their ufe, and theſe are called 


common property. There are others that belong to ſome 


body or community, termed common property, res univer- 


ſtatis; and theſe: are with reſpect to this body in parti- 


cular, what the public property is with reſpect to the 
whole nation. As the nation may be conſidered as a great 
community, we may indifferently call things in common, 
thoſe that belong to it in common, in ſuch a manner that 
all the citizens may make uſe of them, and thoſe that are 
poſſeſſed in the ſame manner by a body or community : 
the ſame rules take place with reſpect to each. In ſhort, 
the goods poſſeſſed by individuals are termed private pro- 
perty, res fngulorum, © 
When a nation, in a body, takes poſſeſſion of a coun- 
try; every thing that is not divided among it: members remains « 
common to the whole nation, and is called public wealth. 
There is a ſecond way whereby a nation and, in general, 
every community may acquire wealth, by the will of 
whoſoever thinks proper to convey to it, under any title 
whatſoever, the domain or the property of what he poſſeſſes. 
As ſoon as the nation commits the reins of government 
into the bands of a prince, it is conſidered as committing 
to him, at the ſame time, the means of governing. Since 
then the revenues produced by the public property, the 
domain of the ftate, is. deſtined for the ſupport of govern- 
ment it is naturally at the prince's diſpoſal, and ought 
always to be conſidered in this light, unleſs the nation has, 
in expreſs terms, excepted it in conferring the ſupreme 
authority, and has provided in any other manner for the 
neceſſary expences of the ſtate, and the ſupport of the 
prince's perſon and houſhold, Whenever then the ſove- 
reign authority is referred merely and ſimply to the prince, 
it includes along with it the power of diſpoſing freely of 
the public revenues. The duty of the ſovereign ſtrictly ob- 
liges him to apply theſe revenues only to the neceſſities of 
N 2 the 
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the ſtate; but he alone is to determine the proper appli- righ 
ff cation of them, and ought not to be accountable for them tive! 
y to any perſon. _ by 
A: C. 238. - The nation may inveſt the ſuperior with the ſole uſe of nec 
2 — its common goods, and thus add it to the domain of the ſent 
. uit and property ſtate. It may even cede the property of them to him. curr 
9 goods, But this ceſſion of the uſe, or property requires an expreſs the 
1 act of the proprietor, which is the nation. It is difficult give 
to found it on a tacit conſent, becauſe fear too often hin- Ir 
4 ders ſubjects from exclaiming againſt the unjuſt 2 and 
{ iq of the ſovereign. _ 
0 4 22. The people may even allow the ſuperior the domain of . 
5 him the domain the things he poſſeſſes in common, and reſerve to itſelf _ = 
bY ao 8 tne the uſe of them in the whole or in part. Thus the domain in 
ö | of a river may be ceded to the prince while the people x 
4 | reſerve the uſe of it for navigation, fiſhing, the watering of Ge 
* cattle, &c. They may alſo allow the prince the ſole right = : 
4 of fiſhing, &c. in a river. In a word, the people may ſets 
Wo cede to the ſuperior what right they pleaſe with reſpeCt to 4G 
k ; the common goods of the nation; but all theſe rights do = 
* not naturally and of themſelves flow from the ſovereignty. Th 
4 0 248 If the revenues produced by the public goods, or the Bape: 
1 domain, are not ſufficient for the public wants, the ſtate raiſes 
may ſupply the deficiency by taxes. Theſe ought to be of ch 
regulated in ſuch a manner, that all the citizens may pay 1e 
their quota in proportion to their abilities; and the advan- * 
tages they reap from the ſociety. All the members of the heh 
civil fociety being equally obliged to contribute, according idle 1 
to their abilities, to its advantage and ſafety; they cannot of his 
refuſe to furniſh the ſubſidies neceſſary to its Pm reigns 
when they are exacted by a lawful power. cad 
9. 241. Many nations have been unwilling to commit to is ſo tha 
wager {t of ſo deli d to grant him a 
rforve to iefel? Prince a tru elicate a nature, and to gra 8 
— 5 rg power that he may ſo eaſily abuſe. In eſtabliſhing a do- leſs ſh 
8 main for the ſupport of the ſovereign and the ordinary ex- 5 


pences of the ſtate, they have reſerved to themſelves the 
right 


. 
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right of providing, by themſelves, or by their repreſenta- 
tives, for extraordinary wants, in -impoſing taxes payable 


by all the inhabitants. In England, the King lays the 


neceſſities of the ſtate before the parliament; that repre- 
ſentative body of the nation deliberates, and with the con- 
currence of the King, appoints the fum to be raiſed, and 
the manner of raiſing it. And to this body the prince 
gives an account of the uſe he makes of it. 

In other ſtates where the ſovereign poſſefles the full 
and abſolute authority, he alone eſtabliſhes the taxes, regu- 
lates the manner of raiſing them, and makes uſe of them 
as he thinks proper, without giving an account to any 
body. The French King at preſent enjoys this authority, 


or. 

7 thr overeign 
who has this 
power. 


with the mere form of cauſing his edits to be confirmed 


in parliament : but that body has a right to make humble 
remonſtrances, if any inconveniences are found in the im- 
poſition ordered by the prince: a very wiſe eſtabliſhment 
for cauſing truth and the cries of the people to reach the 
ears of the ſovereign, and for ſetting ſome bounds to his 
diſſipation, or the avidity of the miniſters and perſons oon- 
cerned in the revenue. 


The prince who is itveſted with tne | 


his people, ought to take care of conſidering the money he 
raiſes as his own property. He ought never to loſe fight 
of the end for which this power was granted him : the 
nation was willing to enable him to provide, as it ſhould 
ſeem beſt to his wiſdom, for the neceſſities of the ſtate. If 
he diverts the money to other uſes ; ii he conſumes it in 
idle luxury, to gratify bis pleaſures, to ſatiate the avarice 
of his miſtreſſes and favourites; we dare to tell thoſe ſove- 
reigns who are ſtill capable of hearing truth, that ſuch a 
one is not leſs guilty, nay, that he is a thouſand times more 
ſo than a private perſon who makes uſe of another perſon's 
fortune to gratify his irregular paſſions. Injuſtice is not the 
leſs ſhameful ſor being above puniſhment. 


Every 
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Every thing in the political ſociety, ought to tend to the 
good of the community; and if even the citizen's perſon 
is ſubject to this rule, their fortunes cannot be excepted. 
The tate cannot ſubſiſt, or conſtantly adminiſter public 
affairs in the moſt advantageous manner, if it has nat the 
power of diſpoſing, on occaſion, of all kinds of goods ſub- 
ject to its authority. It may even be preſumed, that when 
the nation takes poſſeſſion of a country, the property of 
certain things is allowed to individuals only with this re- 
ſerve. The right which belonged to the ſociety or to the 
ſovereign of diſpoſing, in caſe of neceſſity and for the pub- 
lic ſafety, of all the wealth contained in the ſtate is called 
the eminent domain, It is evident that this right is, in cer- 
tain caſes, neceſſary to him who governs, and conſequent- 
ly is a part of the empire or ſovereign power, and ought to 
be placed in the number of the prerogatives of majeſty 
($--45.) When therefore the people ſubmit the empire to 
any one, it at the ſame time yields to him the eminent do- 
main, at leaſt if it is not expreſsly reſerved. Every prince 
who is truly a ſovereign, is inveſted with this right, in ſuch 
a manner that his authority is limited in other reſpects. 

If the nation diſpoſes of the public property in virtue of 


his eminent domain, the alienation is valid, as having been 


made with a ſufficient power. 
When he diſpoſes in like manner, in a caſe of neceſſity, 


ol the poſſeſſions of a community, or an individual; the 


alienation will be valid, for the ſame reaſon. But juſtice 
demands that this community, or this individual be recom- 

penſed out of the public money : and if the treaſury is not 

able to pay it, all the citizens are obliged to contribute to 
it; for the expences of the ſtate ought to be ſupported 

equally,” or in a juſt proportion. It is in this as in the 
throwing of merchandize overboard to ſave the veſſel. 


Beſides the eminent domain the ſovereignty gives a right 


of another nature over all public, common and private 
goods; 
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goods ; that is the empire, or the zight of command in al 
the places of the country belonging to the patipn. The ſu- 
preme power extends to every thing that paſſrs in the Rate, 
wherever it is tranſacted, and conſequently the fovereigy 
commands in all public places, on rivers, bighways, deſarta, 
&c. Every thing that happens there ie ſubject to his au- 
thority. 

In virtue of the ſame authority, the ſorercign may make 
laws regulating the manner in which common goods are 
to be uſed, as well taoſe af the entire natian, as thoſe of 
diſtinct bodies or communities. He cannot, indeed, de- 
prive thoſe of their right who have 2 ſhare in theſe goods, 
but the care he ought to take of the public repoſe, and the 
common advantage of the citizens, gives him dauhtleſs a 
right to eſtabliſh laws tending to this end, and conſequent- 
ly to regulate the manner in which things poſſeſſod in com- 
mon ought to be enjoyed. This affair may give zoom for 
abuſe, and excite troubles, which it concerns the ſtate to 
prevent, and againſt which the prince is obliged to take 
juſt meaſures, - Thus the ſovereign may eſtabliſh wiſe laws 
with reſpect to hunting and fiſhing; forbid them in the 
ſeaſons of propagation ; prohibit the uſe of certain nets, 
and of every deſtruftive method, &c. But as the ſove- 
reign has 2 right to make theſe laws only in the character 
of the common father, governor, and tutor of his people, 
he ought never to forget the end which called bim to it, 
and if be in this reſpect makes laws with any other view 
than that of the public welfare, he abuſes his power. 

A community, as well as every proprietor, has the right 
of alienating and mortgaging its property, but the preſcat 
members have never à right to loſe ſight of the deſign of 
theſe common goods, nor to diſpoſe of them otherwiſe than 
for the advantage of the body, or in caſes of neceſſity. If 
they alienate them with any other view, they abuſe their 


power, and fin againſt their duty to the community, and 


their poſterity ; and the prince in quality of common fa- 


ther, 
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ther, has a right to oppoſe them. | Beſides, the intereſt of man 
the ſtate demands that the property of the community be uſe. 
not diſſipated z which gives the prince, intruſted with the to fc 
care of watching over the public ſafety, a new right to hin- that 
der the alienation of this property. It is then very proper ever 
to ordain in a ſtate, that the alienation of the property of the 
communities ſhould be invalid, without the conſent of the gate: 
prince. Thus the civil law, in this reſpect, gives to com- righ 
munities the rights of minors. But this is ſtrictly no more T 
than a civil law; and the opinion of thoſe, who in the law faith 
of nature, take from a community the power of alienating not 
their property without the conſent of the ſovereign, appears unde 
to me to be void of foundation, and contrary to the notion this ! 
of property. Tis true that a community may have received ter fi 
property either from their predeceſſors, or from any other after 
perſons, with a clauſe that diſables them from alienating he ot 
it: but in this caſe it is only a perpetual uſufructuary, and right 
not an entire and free property. If any of their property a ſec 
was ſolely given for the preſervation of the body; tis evi- the p 
dent that the community has not a right to alienate it, ex- val, 
cept in a caſe of extreme neceſſity. G14 443% me, 
6. 00 All the members of a community have an equal right to Th 
Of the uſe of the uſe of their common property. But the body of the comn 
common pro- 5 
perty. community may make ſuch regulations on the manner of who | 
enjoying it as they think proper, provided that theſe regu- repai! 
| lations are not inconſiſtent with. that equality which ought come 
to be preſerved in a community of property. Thus a com- not t 
munity may determine-the cuſtoms of a common foreſt or yourſ, 
paſture, either in allowing it to all the members according equal 
to their wants, or in fixing an equal proportion for each; of the 
but they have not a right to exclude any one, or to dif- prope 
tinguiſh him by aſſigning him a leſs ſhare than that of the ; Th 
others. t tion © 
* All the members of a body having an equal right to their e 


Th manner mmon operty | 8 
in which each oy Pr "Bi hd each ough t to have the profit of it in 8 mon 


ought to enjoy | manner 


. 


B&bk I. Ch. XX, PRIVATE PROPERTY. 


manner that does not injuxe in any manner the common 
uſe. According to this rule, an individual is not permitted 
to form upon any river that is a public benefit, any work 
that is capable of rendering it leſs proper for the uſe of 
every one elſe, as erecting mills, making a trench to turn 
the: water from its bed, &c. If he attempts it, he arro- 
gates to himſelf a particular right, contrary to the common 
right of all. by * 

The right of prevention 715 ought to be 
faithfully obſerved in the uſe of common things that can- 
not ſerve at the ſame time for many. By this term we 
underſtand the right of him who firſt comes to the uſe of 
this ſort of things. For example, if I actually draw wa- 
ter from a common or public well, another who comes 

cannot drive me away to draw out of it himſelf, and 
he ought to ſtay till I have done. For I make uſe of my 
right in drawing that water, and nobody can diſturb me : 
a ſecond, who has an equal right, cannot make uſe of it to 
the prejudice of mine; to make me have done, by his arri- 
val, would be to attribute to himſelf a greater right than 

me, and thereby to offend againſt the law of equality. 

The ſame rule ought to be obſerved in regard to thoſe 
common things that are conſumed in uſing, and a ſecond, 
who comes after, has no right to take them from him. I 
repair to a common foreſt, and begin to fell a tree : you 
come and inſiſt upon having the ſame tree: you can- 
not take it from me; for this would be to arrogate to 
yourſelf a right ſuperior to mine, though our rights are 
equal. This rule the law of nature preſcribed in the uſe 
of the productions of the earth, before the introduction of 
property. 

The expences neceſſary for the preſervation or repara- 
tion of- the things that belong to the public, or to a com- 
munity ought to be equally ſupported by all who bave a 
ſhare in them, whether the money be drawn from a com- 
mon cheſt, or whether each individual contributes his 


quota. The nation, the community, and any collective 
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body in general may alſo eſtabliſh extraordinary taxes, im- 


poſts or annual contributions to defray theſe expences ; 


provided that they are attended with no vexations, and that 
the money exacted be faithfully applied to the uſe for 


($- 103-), the rights of toll are lawfully eſtabliſhed. High- 
ways, bridges, and cauſeways are things of a public nature, 
from which all who paſs over them receive advantage : it 


is therefore juſt that all theſe paſſengers contribute to their 


We ſhall ſee preſently that the ſovereign ought to pro- 
vide for the preſervation of things of a public nature. He 
is not leſs obliged, as the conductor of the whole nation, to 
watch over the property of a community. It is for the in- 
tereſt of every ſtate that a community does not fall into 
indigence, by the ill conduct of thoſe who actually com- 
poſe it. And as the obligation produces the right, without 
which it cannot be diſcharged, the fovereign has here a 
right to oblige the community to conform to their duty. 
If then he perceives, for example, that they ſuffer the ne- 
ceflary buildings to fall to ruin, or that they deſtroy the fo- 


reſts, he has a right — ͤ m | 


to put his orders in force. 

We have only one word to ſay, with reſpect to private 
property: every proprietor has a right to make what uſe 
he pleaſes of his own, ſubſtance, and to diſpoſe of it in ſuch 
2 manner 2s he pleaſes, when the property of a third per- 
ſon is not injured by it. However, the ſovereign, as the 
father of his people, may, and ought to ſet bounds to a 
prodigal, and to preverit his running to ruin, eſpecially if 
this prodigal is the father of a family. But he muſt take 
care not to extend this right of inſpection fo far as to offer 
reſtraint to his ſubjects in the adminiſtration of their af- 
fairs, which would be of no leſs injury to the true welfare 


of the ſtate, than to the juſt liberty of the citizens. The 


particulars of this ſubject belong to the public law and to 
politics. 


It 
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It muſt alſo be obſerved, that individuals are not ſo free 
in the economy or government of their affairs as not to 

be ſubject to the regulations of polity, made by the ſove- 
reign. For inſtance, if vines are greatly multiplied in 2 
country, which is in want of corn, the ſovereign may for- 
bid the planting of the vine, in fields proper for tillage, 
for here the public welfare and the ſafety of the ſtate are con- 
cerned. When a reaſon of ſuch importance requires it, 
the ſovereign, or the magiſtrate, may oblige an individual 
to ſell all the proviſions that are more than ſufficient for 
the ſublaſtence of his family, and fix the price. The pub- 
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lic authority may and ought to hinder monopolies, and 


ſuppreſs all practices tending to raiſe the price of provi- 

ſions; this the Romans called annonam incendere, compri- 

mere, vexare. 

Every man may naturally chuſe the perſon to whom 2” 
would leave his wealth aſter his death, as long as his ri 

18 not limited by an indiſpenſible obligation; as for in 


that of providing for the ſubſiſtence of his children. Theſe 


children have alſo naturally the right of ſucceeding in an 
equal proportion to the property of their father. But this 
is no reaſon why particular laws may not be eſtabliſhed in 
a ſtate, with reſpect to teſtaments and inheritances; a re- 
ſpect being always paid to the eſſential laws of nature. 
Thus to ſupport noble families, it is a law eſtabliſhed in 
many places, that the eldeſt has the right of being the 
principal heir to his father. Lands perpetually appropri- 
ated to the eldeſt of a family belong to him, in virtue of 
another right, which has its ſource in the will of him, 
who being the poſſeſſor of theſe lands bas bequeathed them 
in that manner. 
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Of the Alienation of the public Property, or the Domain, and 
that of a Part of the State. 


HE nation being the ſole miſtreſs of the property in 
its poſſeſſion may. diſpoſe of it, as ſhe thinks pro- 
per, alienate it, or lawfully mortgage it. This right is a 
neceſſary conſequence of the full and abſolute domain: the 
exerciſe of it is reſtrained by the law of nature, only with 
reſpecꝭ to proprietors who have not the uſe of the reaſon ne- 
ceſſary for the management of their affairs, which is not the 
caſe of a nation. Thoſe who think otherwiſe cannot al- 
ledge any ſolid reaſon for their opinion ; and it follows 
from their principles, that no ſafe contract can be entered 
into with any nation: which attacks the foundation of all 
public treaties. 

But it is very juſt to ſay, that the nation ought to pre- 
ſerve its public property with great care to make a proper 
uſe of it, and not to diſpoſe of it but for good reaſons, nor 
to alienate or mortgage it but for its manifeſt advantage, 
or in caſe of a preſſing neceſſity. This is an evident con- 
ſequence of the duties a nation owes to itſelf. The public 
property is of great uſe, and even neceſſary, and it cannot 


diſſipate it improperly, without manifeſtly hurting and in- 


juring itſelf. I ſpeak of the public property ſtrictly ſo 


called, or the domain of the ſtate. Alienating its revenues 


is cutting the nerves of government. As to the property 
common to all the citizens, the nation does an injury to 
thoſe who receive advantage from it, if it alienates it with- 
out neceſſity, or without good reaſon. It has a right to 
do this as proprietor of theſe poſſeſſions ; 3 but it ought to 
do it only in ſuch a manner as is agrecable to the duties 
of the body towards its members. 

Theſe duties relate to the prince, the director of the 


nation: he ought to watch over its preſervation and the 
wiſe 


' 
by 


Bock I. Ch. XXI. THE PUBLIC PROPERTY, Kc. 


wiſe adminiſtration of the public property, to ſtop and 
prevent its diſſipation, and not to ſuffer its being diverted to 
foreign uſes.” 0 

The prince, or the ſuperior of the ſociety, whatever he 
is, being naturally no more than the adminiſtrator, and 
not the proprietor of the ſtate, his authority as ſovereign, 
or head of the nation, does not of itſelf give him a right 
to alienate or diſpoſe of the public property. The general 
rule then is, that the ſuperior cannot diſpoſe of the public 
property, as to its ſubſtance. If the ſuperior makes uſe 
of this property, the alienation he makes of it will be in- 
valid, and may at any time be revoked by his ſucceſſor, or 


by the nation. This is the law commonly received in 


France; and it was upon this principle that the Duke of 
Sully adviſed Henry IV. to reſume the poſſeſhon of all 
the domains of the crown alienated by his predeceſſors. 
The nation having the free diſpoſal of all the property 
belonging to it (5. 257.) ; it may convey this right to the 
ſovereign, and conſequently confer upon him that of ali- 
enating, and mortgaging the public property. But this 


right not neceſſarily belonging to the conductor of the 


ſtate, to enable him to render the people happy by his go- 
vernment; it is not to be preſumed, that the nation has 
given it him; and if it has not made an expreſs law for 
that purpoſe, it ought to be maintained that the prince is 
not inveſted with it. 

The rules we have juſt eſtabliſhed relate to alienations 
of public property made in favour of individuals. The 
queſtion is altered when it relates to alienations made 
by one nation to another“: it requires other principles 
to decide it in the different caſes that may preſent them- 


ſelves. Let us endeavour to give a general theory of them. 
| | 1. It 


See his Memoirs, 

b Quai domania regnorum inzlien- nam contra alias gentes divino privi- 
abilia & ſemper revocubilia dicuntur, legio opus foret. Leibuitins, fat. 
id reſpectu privatorum intelligitur; ad Codic. Jur. Gent, Diflama:. 
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r. It is neceſſary that nations ſhould treat and tranfact 
their affairs with validity, without which they could have 


no method of terminating them, and of placing themſelves 


in a ftate of tranquillity. Whence it follows, that when 
a nation has ceded any part of its property to another, the 
cefſion ought to be held as valid and irrevocable, as it is 
done in virtue of the notion of property. This principle 
cannot be ſhaken by any fundamental law, by means of 
which a nation might pretend to deprive itſelf of the power 
of alienating what belonged to itſelf. For this would be 
to forbid all contrafts with other nations, or to pretend to 
deceive them. A nation with ſuch a law ought never to 
treat of its property : if it is obliged to it by neceſſity, or 
determined to do it for its own advantage, it muſt renounce 
its fundamental law. It is ſeldom diſputed that an entire 
nation may alienate what belongs to itfelf; but it is aſked, 
if its conductor, if its ſovereign, has this power? The 
queſtion may be determined by the fundamental laws. If 
the laws ſay nothing directly on this ſubject, this will be 
explained in our ſecond principle. 

2. If the nation has conferred the full ſovereignty on its 
conductor, if it has committed the care of it to him, and 
has, without reſerve, given him the right of treating and 


contracting with other ſtates, it is conſidered as having 


inveſted him with all the power neceſſary to make a valid 
contract. The prince is then the organ of the nation; 
what he does is reputed done by itſelf, and though he is 
not the proprietor of the public property, his alienations 
are valid, as being duly authorized. 


The queſtion becomes more difficult, when it relates, 


not to the alienation of ſome parts of the public property, but 
to the diſmembering of the nation or ſtate itſelf, the ceſ- 
ſion of a town or a province, that compoſes a part of it. 
This muſt ever refult from invariable principles. A nation 
ought to preſerve itſelf (5. 16.), it ought to preſerve all its 
members, it cannot abandon them, and it is under an 

W 
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obligation to them of maintaining them in the rank of 
members of the nation (5. 17.) It has not then a right to 
trafic with their rank and liberty, on account of any ad- 
vantages it may promiſe itfelf from ſuch a negotiation. 
They are united to the ſociety to be its members; they 
acknowledge the authority of the ſtate, to promote in 
concert their common welfare and ſafety, and not to be 
at its diſpoſal,” like a farm or an herd of cattle. But the 
nation may lawfully abandon them in a caſe of extreme 
neceſſity, and it has a right to cat them off from the body, 
if the public ſafety requires it. When therefore in ſach 
a caſe, the ſtate abandons a city or a province, to a neigh- 
bour, or to a powerful enemy; the ceſhon ought to re- 
main valid as to the ſtate, ſince it has a right to make it: it 
could take no other method ; it has yielded all the other 
rights it could have over it. 

But this province, or this city, thus abandoned and 
difmembered from the ſtate, is not obliged to receive the 
new maſter attempted to be given them : the people being 
ſeparated from the ſociety of which they were members, 
they reſume all their rights, and if it be poſhble for them 
to defend their liberty againſt him who would ſubject 
them to his authority, they may lawfully reſiſt him. 
Francis I. having engaged by the treaty of Madrid to cede 
the duchy of Burgundy to the Emperor Charles V. the 
ſtates of that province declared © that having never been 
e ſubject to any other crown but that of France, they 
te would die ſubject to it; and that if the King abandoned 
« them, they would take up arms, and endeavour to ſet 
« themſelyes at liberty, rather than ſubmit to another 
10 power ©.” Tis true, ſubjects are ſeldom in a ſituation 
to make reſiſtance, on theſe occaſions, and commonly the 
beſt part they are able to take is, to ſubmit to their new 
maſter, by obtaining as good conditions as poſſible. 

| The 
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The prince, the ſuperior of whatever kind, has he the power 
to diſmember the ſtate ? Let us anſwer as we have done 
above with reſpect to the domain: if the fundamental 
laws forbid the diſmembering, be cannot do it without 
the concurrence of the nation or its repreſentatives. . But 
if the laws are ſilent, and if the prince has received a full 
and abſolute authority, he is then the depoſitary of the 
rights of the nation, and the organ by which it declares its 
will. The nation ought never to abandon its members 
but in a caſe of neceſſity, or with a view to the public 
ſafety, and to preſerve itſelf from total ruin : and the 
prince ought only to cede them for the ſame reaſons. But 
ſince he has received an abſolute authority, he is to judge 
of the neceſſity of the caſe, and what the ſafety of the 
ſtate requires. 

On occaſion of the treaty of Madrid, juſt mentioned, 
the principal perſons in France aſſembled at Cognac, after 
the King's return, unanimouſly concluded, * that his au- 
&« thority did not extend ſo far as to diſmember the crown;” 
and the treaty was declared void as contrary.to the funda- 
mental law of the kingdom. Indeed it was done without 
ſufficient power; the law in expreſs terms refuſing the 


King the right of diſmembering the kingdom : the con- 


currence of the nation was neceſſary for this purpoſe, and 
it might give its conſent by the medium of the ſtates- 

Charles V. ought not to have releaſed his pri- 
ſoner before thoſe very ſtates had approved the treaty z or 
rather, making a more generous uſe of his victory, he 
ſhould have impoſed leſs rigorous conditions, ſuch as it 
was in the power of Francis I. to grant and with which 
he could not have refuſed to comply without ſhame. But 
at preſent when the ſtates-general do not aſſemble in France, 
the King remains the ſole organ of the flate, with reſpect 
to other powers: they have a right to take his will for 
that of all France, and the ceſſions the King might 


make them, would remain valid, in virtue of the tacit 


conſent by which the nation has ſubmitted all power into 
the 
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the hands of the King with reſpect to treaties. Were it 
otherwiſe, no certain treaty could be entered into with the 
crown of France. However, by way of precaution, other 
powers have often demanded that their treaties ſhould be re- 
giſtered in the parliament of Paris ; * 
enen 


r 


Of Rivers, Streams and Lakes. 


HEN a nation takes poſſeſſion of a country, in or- 
der to ſettle there, it poſſeſſes every thing included 


in it, as lands, lakes, rivers, &c. But it may happen, that territories. 


the country is terminated and ſeparated from another by a 
river, in which caſe, it is aſked, to whom this river be- 
longs? It is manifeſt from the principles eftabliſhed in 
Chap. XVIII. that it ought to belong to the nation who 
firſt took poſſeſſion of it. This principle cannot be denied; 
but the difficulty is, to make the application. It is not eaſy 
to determine which of the two neighbouring nations was 
the firſt who took poſſeſſion of a river that ſeparates them. 
Theſe are the rules which the principles of the law of na- 
tions furniſh for deciding theſe queſtions. 

1. When a nation takes poſſeſſion of a country termi- 
nated by a river, it is conſidered as alſo appropriating the 
river to itſelf; for a river is of ſuch great uſe, that it is to 
be preſumed the nation intended to reſerve it to itſelf. 
Conſequently, the nation who firſt eſtabliſhed its dominion 
on. one of the banks of the river, is conſidered as being 
the firſt poſſeſſor of all that part of the river which termi- 
nates its territory. This preſumption is indubitable, when 
it relates to a river that is extremely large, at Kan for a 

0 part 
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part of its length; and the ſtrength of the preſumption in- 
vreaſes or diminiſhes in an inverſe ratio with the largeneſs 
of the river; for the more the river is confined, the more 
does the ſafety and convenience of its uſe require that it 
ſhould be ſubject entirely e to the * and property of 
that nation. 

2. If this nation has wide any uſe of the river, as for 
navigation or fiſhing, it is preſumed with the greater Cer- 
tainty, that it has reſolved to 3 the river to it- 


ſelf. J 
3. If neither the one nor As other of the two nations 


near the river can prove that it ſettled firſt in thoſe coun- 


tries, it is to be ſuppoſed that they both came there at the 
ſame. time, ſince neither of them can give any reaſon of 
preference : and in this caſe, the dominion of each will 
extend to the middle of the river. 

4. A long and undiſputed poſſeſſion eſtabliſhes the right 
of nations, otherwiſe there could be no peace, nor any 
thing ſtable amongſt them, and remarkable facts ought 
to prove the poſſeſſion. Thus when from time immemorial, a 
nation has, without contradiction exerciſed the ſovereignty 
upon a river, which ſerves for its limits, nobody can dif 
pute with that nation the ſupreme dominion. 

5. If treaties determine any thing on this queſtion they 
mult be obſerved. The deciſion by conventions, being very 


| expreſs, are ſafeſt; and this is, in fact, the method taken 
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by moſt powers at preſent. 

If a river leaves its bed, whether it be dried up or 
whether it takes its courſe elſewhere, the bed belongs to 
the maſter of the river; for the bed made a part of the 
river,. and he who had appropriated to himſelf the whole, 
had neceſſarily appropriated to himſelf the parts. 

If the country which borders on a river has no other limits 
than the river, idſelt, it is in the number of territories that 
haxe natural or indetermined limits (te territoria arcifinia ), 
and,jt enjoys the right of alluxyon ; that 1 is the increaſe of 
land, 
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land, which the courſe of the river wy form by little and 
little; theſe additions of territory, in following nature be- 
long to the ſame maſter. For if I take poſſeſſion of a ter- 
titory, declaring that I will have it limited by the river 
which waſhes it, or if it is given me upon this footing, I by 
this means poſſeſs beforehand the right of alluvion, and 
conſequently, I alone may appropriate to myſelf the right 
of all which the current of the river ſhall inſenſibly add to 


my territory. I ſay inſenfbly, becauſe in the uncommon 


caſes named av#lfion, when the violence of the ſtream ſe- 
parates a conſiderable piece of land and joins it to another, 
fo that it may be known again, this piece of land naturally 
belongs to its firſt maſter. The civil law has thus provided 
againſt and decided this caſe when it happens between in- 
dividual and individual: it ought to unite equity with the 


welfare of the ſtate, and the care of preventing litigations. 


In cafe of doubt, every country lying upon a river is pre- 


ſumed to have no other limits but the river itſelf ; becauſe 
nothing is more natural than to take a river for a boundary, 
when a ſtate is eſtabliſhed on its borders; and wherever 
there is a doubt, that is always to be preſumed, which is 
moſt natural and moſt probable. 

As ſoon as it is eſtabliſhed that a river ſeparates two ter- 
ritories, whether it remains common to the inhabitants on 
each of its banks, or whether each ſhares half of it; or 
whether, in ſhort, it belongs entirely to one of them; their 
rights with reſpect to the river are no ways changed by the 
alluvion. - If it happens then that by a natural effect of the 
current, one of the two territories receives an increaſe, 
while the river gains by little and little on the' oppoſite 
bank; the river remains the natural boundary of the two 
territories, and each preſerves the ſame rights upon it not- 
withſtanding its gradually changing its bed; ſo that, for 


inſtance, if it be divided in the middle, between the per- 


ſons on each bank, that middle, though it changes its place, 
will continue to be the line of ſeparation between the two 
O 2 neighbours. 
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neighbours. The one loſes, tis true, while the other gains; 
but nature alone produces this change : it deſtroys the land 
of the one, while it forms freſh land for the other. This 
can be no otherwiſe determined, fince they have taken the 
river alone for their limits. 

But if inſtead of its being gradually, and ——— 
diſplaced, the river, by an accident merely natural, —— 
entirely out of its courſe, and runs into one of the two 
neighbouring ſtates, the bed it abandons muſt ſerve ſor the 
boundary; and it belongs to the maſter of the river 
($. 267.) : the river is loſt in all that part of it, while it 
runs in its new bed, and there belongs only to the ſtate in 
which it flows. | 
This caſe is very different from that of a river which 
changes its courſe, without going out of the ſame ſtate. 
This continues, in its new courſe, to belong to the ſame 
maſter, either the ſtate, or to him to whom the ſtate has 
given it ; becauſe the river belongs to the public, in what- 
ever part of the country it flows, the bed being abandoned, 
half of it is added on each fide to the contiguous lands, 
if they are arcifinies, that is, natural limits with a right of 
alluvion. This bed does not belong to the public, notwith - 
ſtanding what we have ſaid in 5g. 267; on account ef the 
right of alluvion poſſeſſed by its neighbours, and becauſe 
here the public poſſeſſed that ſpace only becauſe the river 
flowed in it, but it belongs to the public if the adjacent 
lands are not arcifinies. The new foil over which the river 
takes its courſe is loſt, to the proprietor, becauſe all the ri- 
vers in the country belong to the public. 

It is not allowable to raiſe works on a bank of the water 
tending to turn its courſe, and to caſt it upon the oppoſite 
bank, this would be.to gain, by the prejudice of. another. 
Each can only, ſecure himſelf, and hinder the current from 


_ undermining, and carrying away his lands. 


272. 
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In general no perſon ought to build on a river, any more 
than elſewhere, any 1 work * is prejudicial to the "gh 
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of another. If a river belongs to a nation, and another 
has inconteſtably a right of navigation upon it; the firſt 
cannot form” 4 dam or mill that ſhall put a ſtop to its be- 
ing navigable: its right, in this caſe, is only that of a 
limited property; and it cannot exert it but by reſpeQing 
the rights of others. 

But when two different rights with reſpect to the ſame 
thing are found in oppoſition, it is not eaſy to determine 
which ought to yield to the other: no one can ſucceed in 
this without attentively conſidering the nature of the rights 
and their origin. For example, a river belongs to me, 
but you have a right to fiſh in it: may I conſtruct on my 
river mills that wiil render fiſhing more difficult and leſs 
advantageous ? The affirmative ſeems to follow the nature 


of our tights; I, as proprietor, have an eſſential right in | 


the thing/itſelfz you have none but a right of uſe; acceſ- 
ſary and dependant on mine: you have only in general the 
right of fiſhing, as you can, in my river, ſuch as it ſhall 1 


and in ſuch a ſtate as will be ſuitable to me to poſſeſs it. 


do not take away your right by erecting my mills it 
ſiſts in the general view of it, and if it becomes leſs uſeful 


to you, it is by-aceident and becauſe r or 
exerciſe of mine. 


k is not thus with the right of navigation, of which we 
are going to treat. This right neceſſarily ſuppoſes, that the 


river ſhall remain free and navigable : and therefore, muſt 


exclude every work that will entirely interrupt i its navi- 
gation. 


The antiquity-atid origin of rights ſerve no leſs than 


their nature, to determine the queſtion. The moſt antient 
right is abſolute, and to be exerted in its full extent, and 
the other only ſo far as it may be extended without preju- 
dice to the firſt; for it could only be eſtabliſhed on this 


footing, unleſs the poſſeſſor of the firſt right has expreſaly 


conſented. to its being limited. 
In the ſame manner rights ceded by the proprietor are 
confdered as ceded without prejudice to the other rights 
that 
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that belong to him, and only ſo far as they may agree with 
them; unleſs an expreſs declaration, on the very nature of 


the right, determine it otherwiſe. If I have ceded to ano- 


ther the right of fiſhing in my river, it is imanifeſt..that- I 


have ceded it without prejudice ta my other rights, and 
that I remain free to build on that river ſuch works as 1 
think proper, though they ſhould even injure the fiſhery, 
provided they do not deſtroy it intirely, - A work of 
this laſt kind, ſuch as a, dam that would himder the fiſh 
from aſcending it, could not be built but in a caſe of ne- 
ceſſity, and according to circumſtances n 
him who has a right of fiſhing. 2. 126 

| What we have ſaid of ſtreams and ners, may be ably 
acl to lakes, Every lake intirely included in a country, 


belongs to the nation who is the proprietor of that country, 


which in poſſeſſing a territory is conſidered as having appro- 


priated to itſelf every thing included in it; and as it ſeldom 
happens that the property of a lake of any conſiderable big- 


neſs falls to the ſhare of individuals, it remains common to 
the nation. If this lake is ſituated between two ſtates, it 
is preſumed to be divided between them at the middle, 


While there is no title, no conſtant and manifeſt * 


to determine otherwiſe. 

What has been ſaid of the right of . in n ſpeaking 
of rivers, ought alſo to extend to lakes. When a lake, 
which terminates a ſtate, belongs intirely to it, the increaſe 
of the lake follows the poſſeſſion of every thing elſe ; but 
it is neceſſary that the increaſe ſhould be inſenſible, as that 
of land in alluvion, and that the increaſe ſhould be real, 
conſtant and compleat; to explain myſelf ; 1. I ſpeak of 
inſenſible increaſe, this is the reverſe of alluyion ; the in- 
quiry here is the increaſe of the lake,. and in the other caſe 
that of the land, If this increaſe be not inſenſible ; if the 
lake by breaking down its banks, ſuddenly overflows a 
large country, this new portion of the lake, this country 
covered with water till belongs to its antient maſter. Upon 


| what can they found the acquiſition in behalf of the 
- maſter of the lake? The ſpace is very eaſily known again, 


thought 
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though it has changed its nature, and too conſiderable for 


any one to preſume, that the maſter had no intention 
to a it Ann the $871 4 that might * 
Pen. 

But 2. x the lake inſenſibiy 8 a part of the op- 
polite territory, deſtroys it, and renders it impoſſible to be 
known, by: eſtabliſhing itſelf there and adding it to its bed, 
hat part : of the territory periſhes with reſpect to its maſter, 
and no longer exiſts, and: the whole of the lake thus in- 
ereaſed ſtill belongs to the ſame ate as before. 
3. If ſome of. the lands bordering on the lake, are only 
overflowed at high water, this tranſient aceident, cannot 
produce any change in their dependance. The reaſon why 
the ſoil, which the lake invades by little and little; belongs 
to the maſter· of the lake, and periſhes with reſpect to the 
antient proprietor, is becauſe the proprietor has no other 
limits beſides the lake, nor any other marks beſides its bank, 
to aſcertain how far this poſſeſſion extends. If the water 
advances inſenſibly he loſes, if it retires in like manner he 
gains: ſuch muſt have been the intention of the people 
: who have reſpectively appropriated the lake and the neigh- 
bouring territories to each other; it can ſcarcely be ſup- 
poſed, that they had any other intention. But a territory 
overflowed for à time, is not confounded with the reſt of 
the lake; it is ſtill to be known, and the maſter may pre- 
ſerve his right, as proprietor. Were it otherwiſe, a town 
overflowed by a lake would change its government during 
the inundation, and return to its antient maſter as ſoon as 
the waters were dried up. N 

4- For the ſame reaſon, if the waters of the lake pene- 
trating by an opening into the neighbouring country, there 
form a bay, or new lake, joined to the: firſt by a canal; 
this new maſs of water, and the canal, belong to the maſter 
of the country in which they are formed. For the limits 
are eaſily known; and it cannot be preſumed that he had 


any intention to abandon ſo conſiderable a ſpace when 
| it 
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it happened to be Nd Arche n W 
ing lake. 


lt muſt here be obſerved ibat in theſe queſtions, we are 
treating of the affair between ſtate'and ſtate : it is to be de- 
cided by other principles when it relates to the proprie- 
tors, who are members of one and the ſame ſtate, Here 
it is not merely the limits of the ſoil which determine the 
poſſeſſion of it; it is alſo its nature, and uſe. An indivi- 
dual who poſſeſſes a field on the borders of a lake, cannot 
enjoy it as a field when it is overflowed; he who has, for 
example, the right of fiſhing in the lake, may exert this 
right in this new extent: if the waters retire. the field is 
reſtored to the uſe of its maſter. If the lake penetrates by 
an opening into the low lands in its neighbourhood, and 
lays them conſtantly under water, this new lake belongs 
to the public, becauſe all the lakes belong to the public. 
i, 27% 1 The ſame principles ſne w, that if the lake inſenſibly forms 
8 an eee of land on its banks, either by retiring or in any 
: other manner, this increaſe of land belongs to the country 
to which it is joined when that country has no other limits 
-but the lake. This is the ſame as the WP on the banks 
of a river. 
e the lake ie to' be ſuddenly ariedu up, „then to- 
lake dried vp. tally, or in a great part of it, the bed remains in the poſ- 
ſeſſion of the ſovercign of the lake; the nature of the ſoil, ſo 
eaſily known, ſufficiently marking out the limits. 
o lane. The empire, and juriſdiction over lakes and rivers, is 
tion over lakes ſubject to the ſame rules as property, in all the caſes in 
lad rivers. which we have examined it. Each ſtate has naturally a 
- dominion over part or over the whole. We bave ſeen 
(5. 245.) that the nation, or its Rp 1 in all 
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the law of nations, in regard to the things a nation may 
poſſeſs, it remains to treat of the ſea . The uſe of the open 
ſea conſiſts in navigation, and in fiſhing along its coaſts 


ĩt is moreover of uſe for the procuring of ſeveral things 


found near the ſhore, ſuch as ſhell-fiſh, amber, pearls, &e. 
for making of falt,/ and in ſhort, for the eſtabliſhment of 
places of retreat and ſecurity for veſſels. : 
The open ſea is in its on nature not to be poſſeſſed, 
nobody being able to ſettle there ſo as to hinder others 
from paſſing. But a nation powerful at ſea may forbid 
others to fiſh in and to navigate it, declaring that it appro- 
Ppriates/ its dominion to itſelf, and that it will deſtroy the 
veſſels that ſhall dare to appear in it, without * 
Let us ſee whether it has a right to do this. 

It is manifeſt that the uſe of the open ſea, aka lon 


fiſts in navigation and fiſhing, is innocent and inexhauſti- „ 
ble z that is, he who navigates, or fiſhes in it, does no in- f. 


jury to any one, and that the ſea, in theſe two reſpects, is 
ſufficient for all mankind. Now nature does not give to 
man a right of appropriating to himſelf things that may be 
innocently uſed and that are inexhauſtible, and ſufficient 
for all; ſince, every one being able to find in their ſtate 
of communion what was ſuſſicient to ſupply their wants, 
to undertake to render themſelves ſole maſters of them, 
and exclude all others, would be to deprive them, without 
reaſon, of the benefits of nature. The earth no longer 
furniſhing without culture the things neceſſary or uſeful to 
the human race, who were extremely multiplied, it became 

| convenient 
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convenient to introduce the right of property, in order 
that each might apply himſelf with more ſucceſs to the cul- 
tivation of what fell to his ſhare, and multiply by his la- 
bour the ſeveral things uſeful to life. Thus the law of na- 
ture approves the rights of dominion and property, which 
put an end to the primitive manner of living in common. 
But this reaſon could not take place with regard to things in 
themſelves: inexhauſtible, which therefore cannot be juſtly 
© ' "appropriated. If the free and common uſe of a thing of 
this nature was prejudicial or dangerous to a nation, the 
care of its own ſafety authorized it to ſubmit, if poſſible, 
that thing to its dominion, in order ts permit the uſe of it 
with ſuch precautions as prudence ſhould. direct. But this 
is not the caſe with the open ſea, in which people may fail 
and fiſh without the leaſt prejudice to any perſons. whatſo- 
ever, and without putting any other people in danger. No 
nation has then a right to lay claim to the open ſea, or to 
Attribute the uſe of it to itſelf to the excluſion of others. 
The Kings of Portugal have formerly arrogated to them- 
ſelves the empire of the ſeas of Guinea and the Eaſt-Indies*; 
but the other maritime powers gave 3 little trouble 
about ſuch a pretenſion.  - - 
$. 282.” he right of navigating and 6thing i in IR open fea, hs 
The pation that ing then a right common to all men, the nation who at- 


attempts to ex- 


elude ahother, tempts to exclude another from that advantage does it an 
does it an in- 
jur. injury, and gives a ſufficient cauſe for war; nature autho- 
riſing a nation to repel an injury, that is, to make uſe of 
force againſt whoever would deprive it of its right. 
$. 284. We may moreover ſay, that a nation, which without 2 
I even dore an title would arrogate to itſelf an excluſive right to the 
Injury to all na- . 2 
tions. ſea, and ſupport it by force, does an injury to all na- 
tions whoſe common right it violates z and all are at li- 
berty to unite againſt it, in order to repreſs ſuch an at- 


1 
1 


- tempt. Nations have the greateſt intereſt in cauſing the 7 y in « 
law of nations, which is the baſis of their tranquillity, to be bids ar 
. univerſally bition \ 


3 See Grotius's Mare „ and Selden's Mare Clasſum, Lib. I. Cap. XVII. 
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univerſally reſpected. If any one openly tramples it under 
foot, all may and ought to riſe-up againſt him ; and by 
uniting! their forces, to chaſtiſe the common enemy, they 
will diſcharge their duty towards themſelves and towards 


human ſociety, of which they are members (Prelim. 5. 22.) 
However, as each has the liberty of renouncing its right, 
a nation may acquire "excluſive rights of navigation and 


fiſhing by treaties, in which other nations renounce, in its 
favour, the right they receive from nature. Theſe are 


obliged to obſerve their treaties, and the nation they have 


_ favoured has a right to maintain by force, the poſſeſſion of 


$. 284. 
It msy acquire 
an excluhve 
right by treaties, 


its advantages. Thus the Houſe of Auſtria has renounced = 


in favour of England and Holland, the right of ſending 
veſſels from the Netherlands to the Eaſt Indies. We may 


ſee in Grotius de Jure Belli & Pacis, Lib. II. Cap. IL | 


$- 15. many examples of the like treaties. - 


The rights of navigation, fiſhing and fe"; that may 
be exerciſed on the ſea, belonging to the right of mere abi- 


lity 7 Jura mere facultatis } axe impreſcriptible . 95+); 
they cannot be Joſt for want of uſe. 


Conſeguently, 
when : nation finds, that itſelf alone has from time im- 
memorial been 1 in the poſſeſſion of a navigation or fiſhery 
in certain ſeas, it cannot, on this foundation, attribute to 


itſelf an excluſiye right to them. For though others have 
not made uſe of their common right to navigation and fiſh- 


er7 in thoſe ſeas, it does not follow from thence, that they 
have had any intention to renounce it, and they have a right 
to make uſe of it whenever they think proper. 

But it may happen, that a want of uſe may be attended 
with the nature of a conſent, or a tacit pact, and thus be- 


come a title in favour of one nation againſt another. 


When a nation in the poſſeſſion of the navigation and fiſh- 
ery in certain latitudes pretends an excluſive right, and for- 
bids any other interfering in it; if theſe obey that prohi- 
wee with Jalbciog marks of acquieſcence, they tacitly 
renounce 
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renounce their right, in favour of the other, and eſtabliſh 

à right which the other may afterwards lawfully maintain 

againſt them, eng when it enn 

uſe. 

528 | The various uſes of the ſex bes its chat reader tevery 


The ſea near 


the coalts may ſuſceptible of property. People there fiſh, and draw from 
NE: * P'” thence ſhells, pearls, amber, &c. now in all theſe reſpects 
its uſe is not inexhauſtible; ſo that the nation to whom 

the coaſts belong may appropriate to itſelf an advantage, 

which it is conſidered as having taken poſſeſſion of, and 

made a profit of it, in the ſame manner as it may poſſeſs 

the domain of the land it inhabits... Who can doubt, that 

the pearl fiſhery of Bahrem and Ceylon may not lawfully 

be enjoyed as property? And though a fiſhery for food ap- 

pears more inexhauſtible, if a nation has a fiſhery on its 

coaſts that is particularly advantageous, and of which it 

may become maſter, ſhall it not be permitted to appropri- 

ate this natural advantage to itſelf, as a dependance on the 

country it poſſeſſes ; and, if there are a ſufficient number 

of fiſh to furniſh the neighbouring nations, of reſerving to 

itſelf the great advantages it may receive from them by 
commerce? But if ſo far from taking poſſeſſion of 1 it, it has 

once acknowledged the common right of other nations to 

come and fiſh there, it can no longer exclude them from 

it; it has left that fiſhery in its primitive freedom, at lealt 

with reſpect to thoſe who have been in poſſeſſion of it. 

The Engliſh not having taken the advantage from the be- 

ginning of the herring fiſhery on their coaſt, it is become 

common to them with other nations. 

F. 288. A nation may appropriate things, where the free and 


Other res ſons of 


appropriating common uſe of them would be prejudicial or dangerous. which. 


— 1 This is a ſecond reaſon for which powers extend their do- this ref 
— minion over the ſea along their coaſt, as far as they are what co 


able to protect their right. It concerns their ſafety and the ſove 
the welfare of the ſtate, that the whole world be not per- 


mitted to come ſo near their poſſeſſion, eſpecially with | 
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men of war; as to hinder the approach of trading nations, _ 
and diſturb navigation. During the war of Spain with 

the United Provinces, James I. King of England, cauſed 

to be drawn along his coaſt the limits within which he de- 
clared. that he would not ſuffer any of the powers at war 

to purſue their enemies, nor even their armed. veſſels to 
ſtop and. obſerve the ſhips that ſhould enter or fail out of 

the ports*. Theſe parts of the ſea thus ſubject to a ſtate, 

are comprehended in its territory; no one G21 navigate 
them in ſpite of that nation. But it cannot\y thſe acceſs 

to veſſels not ſuſpected, for innocent uſes without viola- 
ting its duty; every proprietor being obliged to grant a 
paſſage to ſtrangers, even by land, when it may be done 
without damage or danger, It is true, that the ſtate it- 
ſelf is to judge of what is proper to be done in every parti- 
cular caſe that is prevented, and if it judges amiſs it is to 
blame; but the others ought to bear with it. It is not the 
ſame in caſes of neceſſity : as for inſtance, when a veſſel 

is obliged to enter a road which belongs to you to ſhelter Fl. 
herſelf from a tempeſt, in this caſe the right of entering 119 
every where, and cauſing no damage, or repairing it, is, as 
we ſhall ſhew more at large, a remainder of the primitive 
freedom, of which no man was ever able to deprive himſelf, 
and a veſſel may lawfully enter in ſpite of you, if you un- 
juſtly refuſe her. 

It is not eaſy to determine to what diſtance a nation may ** 4 
extend its rights over the ſea by which it is ſurrounded, How far this | 
Bodinus pretends, that Nene to the common right of tend. r 4 
all maritime nations, the prince's dominion extends even * 
thirty leagues from the coaſt. But this exact determinati- | 1 
on can only be founded on a general conſent of nations, . 
which it would be difficult to prove, each ſtate may, in HIS 
this reſpect, ordain what it ſhall think beſt, in relation to | 
what concerns the citizens themſelves, or their affairs with 4 4 
the ſovereign: but between nation and nation all that can 1 

reaſonably 1 


© [a his republic, Book I, Ch. x. 
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renotince their right, in favour of the other, and eſtabliſh 
4 right which the other may afterwards lawfully maintain 
apainſt them, eſpecially when it ne by me 


uſe. 
$-287-  { "The various uſes of the ſea near its cnt add it very 


The ſca near 


2 may ſuſceptible of property. People there fiſh, and draw from 
ber. tense ſhells, pearls, amber, Sc. now in all theſe reſpects 
its uſe is not inexhauſtible; ſo that the nation to whom 
the coaſts belong may appropriate to itſelf an advantage, 
which it is conſidered as having taken poſſeſſion of, and 
made a profit of it, in the ſame manner as it may poſſeſs 
the domain of the land it inhabits. Who can doubt, that 
the pearl fiſhery of Bahrem and Ceylon may not lawfully 
be enjoyed as property? And though a fiſhery for food ap- 
pears more inexhauſtible, if a nation has a fiſhery on its 
coaſts that is particularly advantageous, and of which it 
may become maſter, ſhall it not be permitted to appropri- 
ate this natural advantage to itſelf, as a dependance on the 
country it poſſeſſes; and, if there are a ſufficient number 
of fiſh to furniſh the neighbouring nations, of reſerving to 
itſelf the great advantages it may receive from them by 
commerce ? But if ſo far from taking poſſeſſion of 1 it, it has 
once acknowledged the common right of other nations to 
come and fiſh there, it can no longer exclude them from 
it; it has left that fiſhery in its primitive freedom, at leaſt 
with reſpect to thoſe who have been in poſſeſſion of it. 
The Engliſh not having taken the advantage from the be- 
ginning of the herring fiſhery on their coaſt, it is become 
common to them with other nations. 


F. 238, A nation may appropriate things, where the free and 
— common uſe of them would be prejudicial or dangerous. 
— {-2 border- This is a ſecond reaſon for which powers extend their do- 
coaſts, minion over the ſea along their coaſt, as far as they are 

able to protect their right. It concerns their ſafety and 


the welfare of the ſtate, that the whole world be not per- 
mitted to come ſo near their poſſeſſion, eſpecially with 
| | men 
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men of war; 25 to binder the approach of trading nations, 
and diſturb navigation. During the war of Spain with 
the United Provinces, James I. King of England, cauſed 
to be drawn along his coaſt the limits within which he de- 
clared that he would not ſuffer any of the powers at war 
to purſue their enemies, nor even their armed. veſſels to 
ſtop and. obſerve the ſhips that ſhould enter or fall out of 
the ports*. Theſe parts of the ſea thus ſubject to a ſtate, 
are comprehended in its territory; no one navigate 
them in ſpite of that nation. But it acceſs 

to veſſels not ſuſpected, for innocent uſes without viola- 
= its duty; every proprietor being obliged to grant a 
paſſage to ſtrangers, even by land, when it may be done 
without damage or danger, It is true, that the ſtate it- 
ſelf is to judge of what is proper to be done in every parti- 
cular caſe that is prevented, and if it judges amiſs it is to 
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= blame; but the others ought to bear with it. It is not the 

a "the ſame in caſes of neceſſity : as for inſtance, when a veſſel 

* is obliged to enter a road which belongs to you to ſhelter 

ag to herſelf from a tempeſt, in this caſe the right of entering 

a by every where, and cauſing no damage, or repairing it, is, as 

8 we ſhall ſhew more at large, a remainder of the primitive 

2 freedom, of which no man was ever able to deprive himſelf, 

n and a veſſel may lawfully enter in ſpite of you, if you un- 

art Juſtly refuſe her. 

F it. It is not eaſy to determine to what diſtance a nation may g. 8 
TY extend its rights over the ſea by which it is ſurrounded, How far this 

87252 Bodinus pretends, that n to the common right of tend. — 4 ph 

Fong all maritime nations, the prince's dominion extends even 

- "Fx thirty leagues from the coaſt. But this exact determinati- 

; and on can only be founded on a general conſent of nations, 

2 which it would be difficult to prove, each ſtate may, in 

ir do- this reſpect, ordain what it ſhall think beſt, in relation to 

J are what concerns the citizens themſelves, or their affairs with 

y and the ſovereign: but between nation and nation all that can 
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* b Selden's Mare Clas ſum, Lib, Il. © Ia his republic, Book I, Ch. X. 
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| teafonably be ſaid, is, that in general the dominion of the 
| Rate over the neighbouring ſea, extends as far as is neceſ. 
ſary for its ſafety, and it can render it reſpected, ſince on 
the one hand, it can only appropriate to itſelf a thing that 
is common, as the ſea, ſo far as it has need of it, for ſome 
lawful end (5. 281.); and on the other, it would be a vain 
and ridiculous pretenſion to claim a right that it was no 
ways able to cauſe to be reſpected. The fleets of England 
have giveſſhxoom to its kings to attribute to themſelves the 
empire ſeas which ſurrounds that iſland, even as far 
as the oppoſite coaſts : Selden relates a ſolemn a& * by 
which it appears that, that empire in the time of Edward I. 
was acknowledged by the greateſt part of the maritime na- 
tions of Europe; and the republic of the United Provinces 
acknowledged it, in ſome manner, by the treaty of Breda 
in 1667, at leaſt fo far as related to the honours of the 
flag. But ſolidly to eſtabliſh a right of ſuch extent, it is 
neceſſary to ſhew very clearly the expreſs, or tacit conſent 
of all the powers concerned. The French have never 
agreed to this pretenſion of England, arid in the ſame trea- 
ty of Breda, we have juſt mentioned, Louis XIV. would 
not even ſuffer the Channel to be called the Engliſh Chan- 
nel or the Britiſh Sea. The republic of Venice claims the 
empire of the Adriatic, and every body knows the ceremo- 
ny annually performed upon it, on that account. To con- 
firm this right, there have been brought the example of 
Uladiſlas, King of Naples, of the Emperor Frederic III. 
and of ſome of the Kings of Hungary, who deſired of the 
Venetians the permiſſion to paſs through that ſea with 
their veſſels . That the empire belongs to the republic to 
a certain diſtance from the coaſt in the places of which it 
can keep poſſeſſion, and which it is of importance to hold 
in regard to its own lafety, is what appears to me to be in- 
| conteſtible: 


* See Selden's Mare Clauſum, 
' © Ibid. Lib. I. Cap. XVI. 
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conteſtible: but I doubt very much whether any power is 
at preſent diſpoſed to acknowledge her ſovereignty over 
the whole Adriatic Sea. Theſe pretended empires are re- 
ſpected while the nation that lays claim to them is able to 
ſupport them by force; but they fall with its power. At 
preſent the whole ſpace- of the ſea within cannon-ſhot of 
the coaſt is conſidered as making a part of the territory, 
and for that reaſon a veſſel taken under the cannon of a 
neutral fortreſs is not a good prize. N 

The banks of the ſea belong inconteſtibly to the nation F. 297. 
that poſſeſſes the country of which it is a part; and theſe — ns 
are the number of public things. If the Roman civilians 
place them in the rank of things common to all the world 
Cres communes) it is only in regard to their uſe; and we 
ought not to conclude from it, that they conſidered them 
as independent of the empire; the very contrary appears 
from a great number of laws. The ports and harbours are 
manifeſtly a dependance, and even a part of the country, 
and conſequently are the property of the nation. We may 
apply to them, as to the effects of the domain of the em- 
pire, every thing that has been ſaid of the land itſelf. 


All we have ſaid of the parts of the ſea near the coaſt g. 291. 
may be ſaid more particularly, and with much greater rea- od > eo 
ſon, of the roads, bays, and ſtreights, as ſtill more capable 
of being occupied, and of greater importance to the ſafety 
of the country. But I ſpeak of the bays and ſtreights of 
ſmall extent; and not of thoſe great parts of the ſea to 
which theſe names are ſometimes given, as Hudſon's Bay 
and the Streights of Magellan, over which the empire can- 
not extend, and ſtill leſs a right of property. A bay whoſe 
entrance may be defended; may be poſſeſſed and rendered 
ſubject to the laws of the ſovereign, and it is of importance 
that it ſhould be ſo, ſince the country may be much more 
eaſily inſulted in ſuch a place, than on the coaſt open to 
the winds, and the impetuoſity of the waves. | 
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1 muſt be remarked with regard to the fireights, tha 
when they ſerve for a communication between two ſeas, 


the navigation of which is common to all, or to many na- 
tions, he who poſſeſſes the ſtreight, cannot refuſe others 2 
paſſage through it, provided that paſſage be innocent, and 


attended with no danger to the ſtate. Such a refuſal, 


without juſt reaſon, would deprive theſe nations of an ad- 


vantage granted them by nature; and indeed, the right of 
ſuch a paſſage is a remainder of the primitive liberty en- 
joyed in common. Nothing but the care of his own ſafety 
can authoriſe the maſter of the ſtreight, to make uſe of 
certain precautions, and to require the formalities com- 
monly eſtabliſhed by the cuſtom of nations. He has a 
right to levy ſmall duties on the veſſels that paſs on account 
of the inconvenience they give him by obliging him to be 
on his guard; by the ſecurity he procures them in proteQ- 
ing them from their enemies, and keeping pirates at a 
diſtance; and the expence he is at in maintaining light- 


bouſes, ſca- marks, and other things neceſſary to the ſafety | 


of the mariners. Thus the King of Denmark requires a 
cuſtom: at the ſtreights of the Sound. Such rights ought 
to be founded on the ſame reaſons, and to be ſubject to the 
ſame rules as the tolls eſtabliſhed by land or on a river. (See 
C. 103, and 104.) 

It is neceſſary to mention the right to ſhipwrecks the un- 
happy fruits of barbariſm, and which almoſt every where 
diſappeared with it. Juſtice and humanity cannot allow of 
it except in the only caſe where the proprietors of the ef- 
ſects ſaved from a wreck cannot be certainly known. In 
this caſe theſe effects belong to the firſt, poſſeſſor or to the 
ſovereign if the law-gives him a right to them, 

If a ſea is found intirely encloſed by the land of a nation, 
with only a communication with the ocean by a channel, 
of which that nation may take poſſeſſion, it appears that 
ſuch a ſea is no leſs capable of being occupied, and be- 
coming property than the land; and it ought to follow 
. the 
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the fate of the country that ſurrounds it. The Mediterra- 


nean was formerly included within the lands of the Ro- 


mans; that people, by rendering themſelves maſters of the 
| ftreight, that joins it to the ocean, might ſubject it to their 


empire and add it to their domaig, They did not by this 
means injure the rights of other nations; a particular ſea 
being manifeſtly deſigned by nature for the uſe of the coun- 
tries and the people who ſurround it. Befides, in defend- 
ing the entrance of the Mediterranean from all ſuſpected 


veſſels, the Romans ſecured by one fingle ſtroke the im- 


menſe extent of their coaſt; this reaſon was ſufficient to 
authorize them to poſſeſs it. And as it has an abſolute 
communication with none but their Rate, they were at li- 
berty to permit or prohibit the entrance into it, in the fame 
manner as into any of their towns and provinces, 

When a nation takes poſſeſſion of certain parts of the ſea 
it enjoys the empire, as well as the domajn from the ſame 
reaſon, we have alledged in treating of land (C 05.) Theſe 
parts of the ſea are within the juriſdiction or the territory 
of the nation; the ſovereign commands there, he makes 
laws, and may puniſh thoſe who violate them; in a word, 
he has the ſame rights there as at land, and in general all 
thoſe given him by the law of the ſtate. 

It is however true that the empire and domain, or the pro- 
perty are not inſeparable in their own nature, even in a ſo- 
vereign ſtate*. So that a nation may poſſeſs as property 
the domain of a ſtate at land or ſea without having the ſo- 
vereignty ; it may alſo happen that it may have the empire 
of a place where the property or the domain with reſpect 


to uſe belongs to ſome other nation. But it is always pre- 


ſumed, that when it poſſeſſes the uſeful domain of any place 
whatſoever, it has alſo the high domain and the empire or 
ſovereignty (5. 205.) It cannot however be concluded that 
he who has the empire, has alſo the uſeful domain; for a 
nation may have good reaſon to claim the empire in a coun- 
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try, and particularly in a ſpace at ſea, without pretending 


to have any property, on any uſeful domain. The Engliſh 


have never pretended to have a property in all the ſens over 
which they have claimed the empire. 

This is all we have tg ſay in this firſt book, A larger de- 
tail of the duties and rights of a nation with reſpect to it- 
ſelf would have led us tao far: they ſhould be ſought for, 
as we have already ſaid, in particular treaties on the public 
and political law. We are very far from flattering ourſelves 
that we have omitted no important article: this is a flight 
ſketch of an immenſe picture: but an intelligent reader will 
without difficulty ſupply all our omiſſions by making uſe of 
general principles: we have taken the utmoſt care ſolidly to 
eſtabliſh theſe principles; and to unfold them clearly and 


with precision. | 
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B O O K I. 
Of a Nation conſidered relatively to others. 


+ : Bo 3s Me * 


Of the Common Duties of a Nation towards others, or of the 
Offices of Humanity between Nations. 


T FH E following maxims will ſeem very ſtrange to ca- f. J dl gen ef 
binet politicians, and ſuch is the misfortune of man- the common 


kind that to many of thoſe reſined conductors of nations 
the doctrine of this chapter will be a ſubject of ridicule. 
Let it be ſuch, while we boldly lay open what the law of 
nature preſcribes to nations. Shall we be intimidated by 
ridicule, when we ſpeak after Cicero? That great man 
held the reins of the moſt potent ſtate, that ever exiſted, 
and in that ſtation appeared no leſs eminent than at the 
bar. The punctual obſervation of the law of nature, he 
conſidered as the moſt ſalutary policy to the ſtate. I have 
already quoted this fine paſſage : Nihil off quod adbuc de 
Republica putem dictum, & quo poſſim longius progredi, nift 
fit confirmatum, non modo falſum eſſe illud, fine injuria non 
poſſe, ſed hoc veriſimum fine ſumma juſtitia Republicam regi 

* non 


and mutual du- 
ties of nations. 
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non poſſe * I might ſay on good grounds, that by theſe 
words ſumma \juſtitia Cicero means that univerſal juſtice 
which conſiſts in the entire and abſolute accompliſhment 
of the law of nature. But in another place he explains 
himſelf more clearly on this head, and gives us ſufficiently 
to underſtand that he does not limit the mutual duties of 
men to the obſervation of juſtice, properly ſo called. 
“Nothing, ſays he, is more agreeable to nature, more ca- 
c pable of giving a true ſatisfaction, than, in imitation of 
« Hercules, to undertake even the moſt arduous and pain- 
« ful labours for the benefit and preſervation of all nati- 
« ons.” Magis eft ſecundum naturam, pro omnibus genti- 
bus, fe feeri plſit, conſervandis, aut juvandis maximos la- 
bores moleftiaſque ſuſcipere, mitantem Herculem illum, quem 
hominum fama, beneficiorum memor, in concilium celeflium 
collocavit ; quam vivere in ſolitudine, non mods fine ullis mo- 
leftiis, ſed etiam in maximis voluptatibus, abundantem omni- 
bus copiis ut excellas etiam pulchritudine & wiribus. Duccir- 
ca optimo quiſque & ſplendidiſſimo ingenio longe illam vitam 
huic anteponit®. Cicero in the ſame chapter expreſsly re- 
ſutes thoſe who are for excluding ſtrangers from the duties 
to which they acknowledge themſelves bound towards their 
fellow citizens. Qui autem Civium rationem dicunt haben- 
dam, externorum negant, hi dirimunt communem humani ge- 
neris focietutem : qud ſublata, beneficientia, liberalitas, boni- 
tas, juſtitia funditus tollitur : que qui tollunt, etiam adver- 
ſus Deos immortales impii judicandi ſunt ; ab iis enim conſti- 
tutam inter homines focietatem evertunt. 

And why ſhould we not hope ſtill to find among thoſe 
who are at the head of affairs ſome wiſe perſons, who are 
convinced of this great truth: that virtue is, even for ſo- 
vereigns and political bodies, the moſt certain road to proſ- 
perity and happineſs. There is at leaſt one benefit to be 
expected from the open aſſertion and publication of ſound 
maxims, which is, that thereby even they who leaſt reliſh 

them, 
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them, are, in regard to their reputation, laid under a ne- 
ceſſity of keeping within ſome bounds. To expect that 
men, and eſpecially men in power, will conform to the 
ſtrictneſs of the laws of nature would be a groſs miſtake, 
and to renounce all hope of making impreſſion on ſome of 
them would be to give up mankind for loſt. 

Nations as obliged by nature reciprocally to cultivate hu- 
man ſociety (Prelim. g. 11.) are bound to obſerve towards 
each other all the duties which the ſafety and e ot of 
that ſociety required. 

The offices of humanity are thoſe ſuccours, thoſe duties, 
to which men are reciprocally obliged as men, that is, as 
focial beings which neceſſarily ſtand in need of a mutual 
aſhſtance for their preſervation, for their happineſs and for 
living in a manner conformable to their nature. Now the 
laws of nature being no leſs ' obligatory to nations than in- 
dividuals (Prelim. 5. 5.) what a man owes to other men, a 
nation, in its manner, owes to other nations (Prelim. g. 10. 
&c.) Such is the foundation of the common duties - of 
thoſe offices of humanity to which nations are reciprocally 
bound one to another. They conſiſt generally in doing for 
the conſervation and happineſs of others all that is in our 
power, as far as this is reconcilable with our 4 towards 
ourſelves. * 939 

The nature and eſſence of man being incapable of ſuf- 
ficing itſelf, preſerving itſelf, perſecuting itſelf or of living 
happily without the aſſiſtance of others of his ſpecies, is a 
plain indication that he is diſpoſed to live in a ſociety for 
mutual aſſiſtance; and conſequently that all men by their 
very nature and eſſence are obliged to unite their endea- 
vours and labours for the perfection of their being, and 
their condition. The ſureſt method of ſucceeding herein 
is, that every one firſt labour for himſelf, and then for 
others. Hence it follows that whatever we owe to our- 
ſelves, we likewiſe owe to others, as they ſtand in need of 
ſuccour, and we can ſuccour them without being wanting 


to ourſelves. Since then one nation owes, in a manner, ta 
another 
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another natjon, what one man owes to another, we may 
confidently lay down this general principle: One ſtate 


this other ſtands in real need of its aſſiſtance, and the latter 
can grant it without negleCting the duties it owes to itſelf. 
Such is the eternal and immutable law of nature. They 
to whom this may appear a total ſubverſion of found policy 
it is to be hoped will be convinced by the two following 
conſiderations. 4 | 

1. Social bodies or ſovereign ſtates axe much more capa- 
ble of ſupporting themſelves than individuals, and mutual 
aſſiſtance is not fo neceſſary among them, nor of ſuch fre- 


cour is there due to it from others. 

2. The duties of a nation towards itfelf, and chiefly the 
care of its own ſaſety, require much more circumſpection 
and reſerve, than is to be obſerved by a private perſon in his 
aſſiſting others. This xemark we ſhall ſoon illuſtrate. 

Of all the duties of a nation towards itſelf, the chief ob- 
ject is its conſervation and perfection, together with that 
of its condition, The detail given of it in the firſt book of 
this work may ferve to indicate the ſeveral objects relative- 
ly to which a ſtate may and ſhould aſſiſt another tate. 
Therefore every nation is, on occaſion, to labour for the 
preſervation of others, and for fecuzing. them from de- 
ſtruction and ruin as far as it can, without expaſing itſelf 
too much. Thus when a neighbouring nation is unjuſtly 
attacked by a powerful enemy, threatening to over- run and 
oppreſs it; if you can deſend it without expoſing yourſelf 
to any great danger, unqueſtionably it is your duty. Do 
not object that a ſovereign is not to expoſe the lives of his 
ſoldiers, for the ſafety of a foreign nation with which he 
has not contracted a defenſive alliance. It may be his own 
cafe to ſtand in need of fuceour, and conſequently to pro- 
mote and exert the ſpirit of aſſiſtance is acxing for the ſafe- 
ty of his own, nation. Accordingly policy here coincides 
with, and enforces obligation and duty. It is the 1 11675 
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of pritices to ſtop the progreſs of an ambitious power, 

which aims at a farther apgrandizement by fubduing its 
neighbours. A powerful league was formed in favour of 

the United Provinces when threatened with the yoke of 

Lewis XIV.,* When the Turks had laid ſiege to Vienna, 

the brave Sobieſkei King of Poland with an army came and 

ſaved the-vnſe of Auftria.* And pochibiy, by the ſame 

gterious action, all Germany and his own kingdom. 

From the fame reaſon, if à people labour under a fa- 5. 5. 

mine, al having 4 quantity of proviſions are to relieve its ation uus h- 


diſtrefs, yet without expoſing thettifelves to wars, Bur if Tine or a0) 


this nation is able to pay for the proviſions ches furniſhed, ries. 
it is entirely lawful to fell chem at a reaſonable rate; for 
what it ean procure is not due to it, and conſequently there 

is no obligation of giving for nothing fach things as it is 
able to purchaſe. Succout, ir ſuch a fevere extreniity, is 
eſſentiafly #grecable to human nature, and a civil nation 
very ſeltotn is ſeen to be abſolutely wanting in ſuch. The 
great Henty NV. would not deny provinces to obſtinate re- 
bels bent otr his deſtruction ©. 

Whatever be the calamity with which a nation is afflict- 
ed, the like affftarice is due to it. We have fern little 
Rates ir Switzerland order public collections to be made 
me behalf of towns or villages of neighbouring countries 
which had been rained by fire, and remit them liberal ſuc- 
cours; no difference of religion diverting them from a 
work of ſach true piety. The calamities of Portugal have 
givert England an opportunity of fulfilling the duties of Hu- 
manity with that generofity which diftinguiſhes an opulent, 
powerful and nagnanimous nation. On the firſt advice of 
the misfortune of Lifbon'', the parttament voted a hundred 
thouſand pounds fterling for the relief of an unfortunate 
people; the King alſo was pleaſed to add eonſiderable ſums: 
ſhips loaded with provifions and all kinds of ſuecours were 


ſent 
| © In 1673. ol} © „At the famous Gege of Paris . 
1 Ne defeated the Turks and drove The earthquake by which the 


them from Vienna in 1683, greateſt part ofthat city watdeſtraged. 
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ſent away with the utmoſt diſpatch; and their arrival con- 


vinced the Portugueſe, that in thoſe who underſtand the 


rights of humanity, the oppoſition of belief and worſhip is 


no obſtacle to their beneficence. On the ſame occaſion the 


King of Spain likewiſe ſignalized for a near ally, his ten- 
derneſs, his ſympathy, and generoſity. 

A nation muſt not confine itſelf to the preſervation of 
other ſtates; it ſhould likewiſe, according to its power and 
their want of its aſſiſtance, contribute likewiſe to their per- 
fection. We have already ſhewn (Prelim. f. 13.) that this 


general obligation is incumbent on it from natural ſociety : 


this is now a proper place for entering into ſome detail of 
it. A ſtate is more or leſs perfect, as it is more or leſs 
adapted to obtain the end of civil ſociety, which conſiſts in 
procuring to its members all things relating to the neceſſi- 
ties, conveniences and enjoyments of life, and to their wel- 
fare in general; likewiſe in providing for the peaceful en- 
joyment of property, and the ſafe and eaſy adminiſtration 
of juſtice; in fine, for defence againſt any foreign violence 
(Book I. $. 15.) Thus every nation ſhould occaſionally, 
and according to its power, contribute, not only that ano- 
ther nation may enjoy theſe advantages, but likewiſe ren- 
der it capable of procuring them itſelf. Accordingly a 
learned nation, if applied to for maſters and teachers in 
the ſciences, by another deſirous of ſhaking off its native 
barbariſm, is not to refuſe ſuch a requeſt. A nation whoſe 
happineſs it is to live under wiſe laws ſhould, on occaſion, 


make it a point to communicate them. Thus when the 


wiſe and virtuous Rome ſent ambaſſadors to Greece for col- 


5. 7. 
But not by force. 


lecting good laws, the Greeks were very far from rejecting 
a requeſt ſo equitable and worthy of commendation. 

But though a nation be, obliged to promote, as far as lies 
in its power, the perſection of others, it is not intitled ſor- 
cibly to obtrude theſe good offices on them. Such an at- 
tempt would be to violate their natural liberty. To compel 
any one to receive a kindneſs requires an authority over 
him; and nations are abſolutely free and independent Pre- 
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lim. g. J.) Thoſe ambitious Europeans who attacked the 


American nations, and ſubjected them to their inſatiable 
avidity of dominion, in order, as they pretended, for civi- 
lizing them, and cauſing them to be inſtructed in the true 


religion; theſe uſurpers, I ſay, grounded themſelves on a 


pretence equally unjuſt and ridiculous. It is ſtrange to 
hear the learned and judicious Grotius ſay, that a ſovereign 


may juſtly take up arms to chaſtiſe nations which are guil- 


ty of enormous faults againſt the laws of nature, which treat 
their parents with inhumanity like the Soldans ; which eat hu- 


man fleſh as the antient Gault, &c.s What led him into 
this error was, his attributing to every independent man, 


and thereby even to every ſovereign, an odd kind of right 
to puniſh faults which imply an enormous violation of the 
laws of nature; though relating neither to his right nor his 
ſafety. We have ſhewn (Book I. f. 169.) that men entirely 


derive the right of puniſhment from the law of ſafety, and 


conſequently it belongs to them only againſt thoſe by whom 
they have been injured. Could it eſcape Grotius, that not- 
withſtanding all the precautions added by him in the fol- 
lowing paragraphs, his opinion opens a door to all the ra- 
vages of enthuſiaſm and fanaticiſm, and furniſhes ambition 
with numberleſs pretences? Mahomet and his ſucceſſors 


have deſolated and ſubdued Aſia to revenge the indignity 


done to the unity of the Godhead; all whom they termed 

aſſociators or idolaters fell victims to their devout fury. 
As the reciprocation of theſe duties or offices of humani- 
ty is to take place betwixt nation and nation, according as 
one ſtands in need, and the other can reaſonably comply 
with them; every nation being free, independent, and hav- 
ing the diſpoſal of its actions, each is to conſider whether 
its ſituation warrants aſking or granting any thing on this 
head. Thus 1. Every nation has a perfect right to aſk of 
another that aſſiſtance and kind offices which it conceives 
itſelf to ſtand in need of. This it cannot be denied without 
injury. If the demand be unneceffary it is thereby guilty 
| , of 


e Ne jure belli et pacis Lib. II. Cap. XX. F. 21. 


217 


$. 8. 
Of the right of 
acquiring the 
offices ot hama- 
n ty. 


9.9. 
Of the right of 
judging whe- 
ther they are to 
be granted. 


8. 10. 


A nation is not 
to compel 2no- 
ther to perform 
thoſe ofhces the 
denial of which 
is no wrong. 


&. 11. 
Of che mutual 


love of nations. 


§. 12. 
Every one to 
cultivate the 
ſriendſi p of 
other". 


COMMON DUTIES OF A NATION Book II. Ch. I. 


of a breach of duty; but herein it does not depend on the 
judgment of another. A nation has a right of m 
not of requiring. 

For 2. Theſe offices being due only in neceſlity, and 
by a nation which can comply with them without being 
wanting to itſelf ; the nation which is applied to has, on 
the other hand, a right of judging whether the cafe really 
demands them, and whether circumſtances will allow it to 
grant them conſiſtently with what is owing to its own fafety 


and concerns: for inſtance, a nation is in want of corn, 


and makes a demand to purchaſe a quantity of another; 
this is to judge whether ſuch a compliance will not expoſe 
itſelf to ſcarcity; and a denial is to be acquiefced in, with- 
out reſentment. We have very lately ſeen a prudent per- 
formance of this duty in Ruſſia: it generouſly aſſiſted Swe- 
den when threatened with a famine ; but refufed other 
powers the liberty of purchaſing corn in Livonia, itfelf 
ſtanding in need of it, and without doubt likewiſe from 
ſubſtantial reaſons of policy. | 

Thus the right which a nation has to the offices of 
humanity is but imperfeCt : it cannot compel another na- 
tion to the performance of them. That nation which un- 
reaſonably declines them offends againſt equity, which con- 


fiſts in acting conformable to the imperfect right of ano- 


ther, but thereby no injury is done; injury or injaſtice be- 
ing a treſpaſs againſt the perfect right of another. 

It is impoſſible that nations ſhould mutually diſcharge all 
theſe ſeveral duties if they do not love each other. This 
is the pure ſource from which the offices of humanity 
ſhould proceed; they will preſerve the character and per- 
feion of it. Then nations will be ſeen ſincerely and cor- 
dially to help each other, earneſtly to promote the common 
welfare, and cultivate peace without jealouſy or diſtruſt. 

A real friendſhip will be ſeen to reign among - Rp and 

this happy ſtate conſiſts in a mutual affection. Every 
tion is obliged to cultivate the friendſhip of gy care- 
fully 
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fully avoiding whatever might kindle enmity. To this 
prefent and direct intereſt often invites wife and prudent 
nations: a more noble intereſt, more general and leſs di- 
rect, is too rarely the motive of politicians. If it be incon- 
teſtible that men are to releaſe each other in order to an- 
ſwer the views of nature and diſcharge the duties which it 
preſcribes them, as well as for their own advantage; can 
it be queſtioned that nations are not under the like reci- 
procal obligations? Is it in the power of men, on dividing 
themſclves into different political bodies, to break the ties 
of the univerſal ſociety which nature has eſtabliſhed amongſt 
them ? 

If a man ſhould qualify himſelf for being uſeful to other 
men, and a citizen for doing good ſervice to his country 
and fellow citizens; a nation likewiſe, in perſecting itſelf, 
is to have in view its being rendered thereby more capable 
of promoting the perfection and happineſs of other na- 
tions; it is to be careful in ſetting them good examples, 
and conſequently avoid ſetting them a pattern of any thing 
evil. Imitation is natural to mankind: the virtues of a 
celebrated nation are ſometimes imitated, and much more 
frequently its vices and defects. 

Glory being of ſuch great value and importance to a na- 
tion, as we have ſhewn in an expreſs chapter *. The obli- 
gation of a people extends even to the care of the glory of 
others; firſt, it ſhould on occaſion contribute to put them 
in a condition of acquiring true glory; ſecondly, do them 
in this reſpect all the juſtice due to them, and uſe all pro- 
per endeavours that ſuch juſtice be univerſally done them. 
Laſtly, far from irritating, it ſhould kindly extenuate the 
bad effect which ſome ſlight blemiſhes may produce. 

From the manner in which we have eſtabliſhed the obli- 
gation of performing the offices of humaaity, it plainly ap- 
pears to be ſolely ſounded on the nature of man. There- 
fore no nation can refuſe them to another, under pretence 
of its profeſſing a different religion: the being a man gives 

a title 
h Book I. Chap. XV. 
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a title to them. A conformity of belief and worſhip may diſc 
become a new tie of friendſhip betwixt nations, but no dif- allo 
ference in them can warrant us to lay aſide the quality of the 
men, or the ſentiments annexed to it. As we have already of 
related ($. 35.) ſome inſtances well worthy of imitation, cept 
let us here do juſtice to the wiſe pontiff who at preſent fills to ti 
the ſee of Rome, and has recently given a very remark- becc 
able example, and which cannot be too highly commend- of t 
ed. This ſovereign being informed that ſeveral Dutch ſhew 
Ships being at Civita Vecchia not daring to put to ſea for richi 
fear of ſome Algerine corſairs cruizing in thoſe parts, he over 
immediately iſſued orders that the frigates of the eccleſi- and! 
aſtical ſtate ſnould convoy thoſe ſhips out of danger; and us tc 
his nuncio at Bruſſels received inſtructions for ſignifying to deſire 
the miniſter of the ſtates-general, that his holineſs made it 9 © 

natio 


a law to himſelf to protect commerce and perform the du- 
ties of humanity without minding any difference of reli- nity t 
gion. Such exalted ſentiments cannot fail of raiſing a ve- 
neration for Benedict XIV. even amongſt proteſtants. 

5 16. How happy would mankind be, were theſe amiable pre- — 


Fro unum debet eſſe omnibus cauſam, quod is homo fit, cunſultum 
propoſit um, ut eadem fit utilitas uni- velit neceſſe eſt ſecundum eandem 
uſcujuſque et univei ſorum: quam fi naturam omnium utilitatem eſſe com- 
ad ſe quiſque rapias, diſſolvetur om- munem. De Offic. Lib. III. Cap. VI. 
nis humana conſortio, atque fi etiam | 


— ap i cepts of nature every where obſerved : nations would com- offices 
_ of huma- municate to each other their products and their know- derate 
4 ledge ; a profound peace would prevail all over the earth feared 
and diffuſe its invaluable fruits; induſtry, the ſciences and them 

the arts would be employed to procure our happineſs, no leſs ourich 

than to relieve our wants; violent methods of conteſt ns hos 

would be no more heard of : differences would be termi- the for 

nated by moderation, juſtice and equity; the world would fendiny 

have the appearance of a large republic; men live every of tho 

where like brothers, and each individual be a citizen of the of oth, 

univerſe. That this idea ſhould be but a delightful dream nation 

yet it flows from the nature and eſſence of man *, But Import- 

diſorderly ſources 

1 The late worthy Pope Bene- hoc natura preeſcribit, nt homo ho- take m 

dict XIV. mini, quiſcunque fit ob eam ipſam or conv 
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diſorderly paſſions, private and miſtaken intereſt will never 
allow of its reality. Let us then conſider what limitation 
the preſent ſtate of men, the max ims and uſual conduct 
of nations may ſuperinduce to the practice of theſe pre- 
cepts of nature, in themſelves ſo endearing and ſalutary 
to the law of nature, which cannot condemn the good to 
become the dupes and prey of the wicked, and the victims 
of their injuſtice and ingratitude. Melancholy experience 
ſhews that moſt nations mind only ſtrengthening and en- 
riching themſelves, at the expence of others, at lording it 
over them, and even if an opportunity offers, of oppreſſing 


and bringing them under the yoke. Prudence does not allow 


us to ſtrengthen an enemy or him in whom we diſcover a 
| deſire of plundering and oppreſſing us, and the care of 
our own ſafety forbids it. We have ſeen (5. 3, &c.) that a 
nation does not owe its aſſiſtance and the offices of huma- 
nity to another any farther than as they are reconcilable 
with the duties towards itſelf. Hence it evidently follows, 
that though the univerſal love of mankind obliges us to 
grant at all times, and to all, eyen to our enemies, thoſe 
offices which are. of a tendency to render them more ma- 
derate and virtuous, becauſe no inconveniency is to be 
feared from ſuch diſpoſitions, we are not obliged to give 
them ſuch ſuccours as probably may become pernicious to 
ourſelves. Thus the exceeding importance of trade not 
only to the wants and conveniencies of life, but likewiſe to 
the forces of a ſtate for furniſhing it with the means of de- 
fending itſelf againſt its enemies, and the inſatiable avidity 
of thoſe nations which ſeek totally to engroſs it excluſive 
of others; thus, I ſay, theſe circumſtances authorize a 
nation poſſeſſed of a branch of trade, or the ſecret of ſome 
important manufacture or fabric to reſerve to itſelf thoſe 
ſources of wealth, and ſo far from communicating them, to 
take meaſures againſt it; but things neceſſary to the life 
or conveniency of others, this nation muſt ſell them at a 

reaſonable 
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reaſonable price, and not abuſe its monopoly by iniquitous 
and hateful exactions. To commerce England chiefly owes 
its power and ſafety : who then will preſume to blame the 
ſtrit attention of that people for keeping the ſeveral 
branches in its own hand, by every juſt and equitable me- 
thod ? 

As to things more directly uſeful for war, a people is 
under no obligation of ſelling them to others of whom it 
has any well-grounded ſuſpicion ; and even prudence de- 
clares againſt it. Thas very juſtly, by the Roman laws, 
the art of building gallies was not to be communicated to 
other nations. Thus in England laws have been enacted, 
that the beſt method of . ſhould not be carried 
out of the kingdom. 

This caution is to be carried farther, to nations more 
juſtly ſuſpected. Thus when the Turks, to uſe the ex- 
preſſion, in their aſcendant, in the flame of their conqueſts 
it behoved all chriſtian nations, exclufive of any bigotry, 
to look on them as their enemies. The moſt diſtant, they 
which at that time had no diſpute with them, might break 
off all commerce with a power profeſſedly ſubduing, by 
force of arms, all who would not acknowledge the authority 
of its prophet. 

Let us farther obſerve with regard to the prince in par- 
ticular, that he is not, without reſerve, to comply with all 
the motions of a magnanimous and diſintereſted heart, 
poſtponing his intereſts to the advantage of others, or to 
generoſity; it is not his private intereſt, on which the 
queſtion turns, but that of the ſtate of the nation which 
has committed itſelf to his care. Cicero ſays that a great 
and elevated foul deſpiſes pleaſures, wealth, life itſelf, and 
makes no account of them when the common utility lies 
at ſtake'. He is in the right, and ſuch ſentiments are to 
be 
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be admired in a private perſon; but generoſity never in- 
jures the property of another, The head or conductor of 


ſpection and no farther than it will redound to the glory 
and real advantage of the ſtate. As to the common good 
of human ſociety, be is to conſider it with the ſame atten- 
tion to which the nation he repreſents would be obliged, 
were the government of its affairs in its own hand. 

But though the duties of a nation towards itſelf, ſet 
baunds to the obligation of performing the offices of hu- 
| manity z they cannot, in the leaſt, affect the prohibition 
of doing any injury to others, of cauſing them any unjuſt 
detriment. To hurt, to offend, to do injury, to canſe da- 
mage or prejudice are not preciſely of the ſame import. 
To hurt any one is, in general, to augment the imperfec- 
tion of himſelf or that of his condition ; to render his per- 
ſon or condition more imperfect. If every man is obliged, 
even by his very nature, to aſſiſt in the perfection of others, 
he is much more forbid to increaſe their imperfection and 
that of their ſtate. The ſame duties are incumbent on 
nations (Prelim. 5. 5, G.); none of them is to commit any 
actions tending to impair the perfection of others, and 
that of their condition, or to impede their progreſs; that 
is, to truſt them ; and ſince the perfection of a nation con- 
ſiſts in its aptitude in obtaining the end of civil ſociety, and 
that of its ſtate, in not wanting any of the things neceflary 
to that end (Book I, f. 14.); no one is to hinder another 
from obtaining the end of civil ſociety, or to render it inca- 
pable of thoſe ends. This general principle prohibits all 
nations every evil practice tending to create diſturbance 
in another ſtate, to foment diſcord, to corrupt its citi- 
zens, to alienate its allies, to raiſe enemies, to ſully its 
reputation, and to "deprive it of its natural advantages. 
However, it will be eafly conceived that negligence in 
fulfilling the common duties of humanity, and even the 
refuſal of theſe duties or offices is not an injury. To 

neglect 
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neglect or refuſe contributing to the perfection of a 
nation is not impairing that perfection. It muſt be fur- 


ther obſerved, that when we are making uſe of our right, 
when we are doing what we owe to ourſelves or to others; 
if, from this action of ours any prejudice reſults to the 
perfection of another, as ſome damage to its outward con- 


dition, we are not guilty of an injury; we are doing 


what is lawful, or even what we ought. The damage, or 


whatever it happens to ſuffer, was no part of our inten- 


-tion; is an accident, of which the particular circumſtances 


determine the imputability. For inſtance, in caſe of a 
lawful defence, the injury we do to the aggreſſor is not our 


intention; we act in conſideration of our own ſafety ; we 
make uſe of our right, and whatever evil befalls the ag- 


greſſor, he alone is in fault. 

Nothing is more oppoſite to the duties of humanity, nor 
more contrary to the ſociety which ſhould be cultivated by 
nations than offences, or actions which give a juſt diſplea- 
ſure to others: every nation therefore ſhould carefully avoid 
giving any real offence; I ſay, a real; for ſhould he who 
manifeſts a diſpleaſure at our behaviour, when we are only 
uſing our rights, or fulfilling our duties, he is to blame, 
not we. Offences excite ſuch aſperity and raneour between 
nations, that we ſhould avoid giving any room even for ill- 
grounded offences, when it can be done without any incon- 
veniency, or failure in our duty. It is ſaid, that ſome 
medals and dull jeſts, were what irritated Lewis XIV. 
againſt the United Provinces, and were the chief cauſe of 
his expedition in 1672, by which that republic was brought 
to the brink of ruin. 

The maxims laid down in this chapter, as the ſacred 
precepts of nature, were for a long time unknown to na- 
tions. The antients had no notion of any duty they owed 
to a nation to whom they were not united by a treaty of 
friendſhip, The Jews eſpecially placed a great part of 
their zeal in hating all nations; but they likewiſe were 
deteſted 
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in need of, In the primitive ſtate of communi- 
ty they took them wherever they happened to meet with. 
them, if another had not before appropriated them to 


his uſe. The introduction of property and dominion 


could not depri ve men of fo eſſential a right, and con- 
ſequently it cannot take place without leaving them, 
In general, ſome means of procuring what is uſeful or 
neceſſary to them. This means is trade; by this eve- 
ry man may ſtill ſupply his wants. Things being now 
become property, there is no obtaining them without 
the owners conſent z_ nor are they uſually to be had for 


nothing, but they may be bought or exchanged for 


others equivalent. Therefore men are obliged, in re- 
gard to the views of nature, reciprocally to exerciſe this 
trade; and this obligation relates alſo to whole nations 
or ſtates (Prelim. g. 53.) It is ſeldom that nature is ſeen 
in one place to produce every thing man ſtands in need 
of; one country abounds in corn, another in paſtures 
and cattle, a third in timber and metals: all theſe coun- 


tries trading together, agreeably to human nature, no 


one will be without ſuch things as are uſeful and neceſ- 
ſary, and the views of nature, our common mother, 
will be fulfilled. Farther, one country is fitter for ſome 
kind of products than another; as for vineyards, more 


Q. than 


(1 See (5. 1Ja fine paſſage of Cicero, 
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than tillage. If trade and barter take place, every na- 
tion, on the certainty of procuring what it wants, will 
employ its induſtry and its ground in the moſt advanta- 
geous manner; and mankind in general proves a gain- 
er by it. Such are the foundations of the general obli- 
gation incumbent on nations 989 to cultivate 
commerce. 
| F.22, Therefore every one is not only to join in this trade, 
We ſhould fa- 
„dor trade. As far as it reaſonably can, but even to countenance. and 
promote it. The care of the public roads, ſtaples, pla- 
ces of ſale, well · regulated fairs; all contribute to thts 
end. And as for the requifite ex pences, a nation, as 
we have already obſerved (Book I. g. 103.) may defray 
them by tolls and other duties in an equitable proportion. 
Co Freedom, being very uſeful to commerce, it is impli- 
» Ofthe freedom” ed in the duties of nations, that inſtead of unneceſſary 
2 888 burdens or reſtrictions, they ſhould ſupport it as far as 
poſſible; therefore thoſe privileges, thoſe particular du- 
ties which obtain in many places fo oppreſſive to com- 
merce, are blameable, unleſs founded on very important 
reaſons ariſing from the public good. 
1 Every nation, in virtue of its natural liberty, has a 
Of the right of right to trade with thoſe which ſhall be willing to cor- 
trading belong= 
ing to nations, reſpond with ſuch intentions; and to moleſt it in the 
exerciſe of its right is an injury. The Portugueſe, at 
the time of their great power in the Eaſt- Indies, were 
for excluding all other European nations from any com- 
merce with the Indians; but a pretenſion no leſs ini- 
quitous than chimerical was made a jeſt of; and the na- 
tions agreed to [ook on any acts of violence in ſupport 
of it as juſt cauſes of a war. This common right of all 


nations 1s, at preſent, generally acknowledged under partic 

the appellation of freedom of trade. lities, 
8 OE, If it be in general the duty of a nation to carry on a ing fo 
iud-e whether COMMETCE with others, and every one has a right to ment 
i: be proper tor trade with thoſe who are willing; on the other hand, a There 
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nation is to decline a commerce which is diſadvantageous 
or dangerous (Lib. 1. $-98.): and ſince in caſe of a col- 
| lifion the quties towards oneſelf are to take the lead of 
the duties towards others, it has a full power of being 
determined herein by what is uſeful or ſalutary. We 
have ſeen (Book I. 5. 92.) that beſides the right, it is a 
nation's duty to judge whether it be expedient to join 
in a trade propoſed, or not; therefore it may cloſe with, 
or refuſe any commercial overtures from foreigners, 
without giving them a right to accuſe it of injuſtice, or 
to demand a reaſon for ſuch refuſal, much leſs to make 
uſe of compulfion. It is free. in the adminiſtration of 
its affairs, without being accountable to any other. 
The obligation of trading with a foreign ſtate is imper- 
fect in itſelf (Prelim. F. 17.) ang gives them only an im- 
perfect right; ſo that in caſes where the commerce 
would be detrimental, it is entirely void. The Spani- 
ards falling on the Americans under a pretence that theſe 

people refuſed to traffic with them, endeavoured in vain 
to cover their inſatiable avarice. 

Theſe few remarks, together with LAN we have al- 
ready ſaid on the ſubje& (Chap. VIII. Book I.) may fuf- 
fice to eſtabliſh the principles of the natural law of nati- 
ons on the mutual commerce of ſtates. It is not diffi- 
cult to point out, in general, what are the dutics of na- 
tions in this reſpect, and what the law of nature pre- 
ſcribes to them for the good of the great ſociety of man- 
kind, But every one being obliged to trade with others, 
only as far as it can without being wanting to itſelf ; 
and, in fine, as the whole depends on the judgment 
each ſtate ſhall form of what it can and ought to do in 
particular caſes ; nations can make ſure only of genera- 
lities, the liberty which belongs to each for trading, be- 
ing founded on imperfect rights depending on the judg- 
ment of another, are conſequently always uncertain. 
Therefore if they are for ſecuring to themſelves ſome- 
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| thing conſtant, pundtval and determined - treaties are 


the means by which they muſt procure it. 

A nation having a full right to regulate itſelf in com- 
mercial affairs by what is uſeful or advantageous, it may 
make ſuch commercial treaties as it ſhall think proper; 
and no. other has a right to take offence, provided theſe 
treaties do not affect the perfect rights of another, If 
by the engagements contracted a nation unneceſſarily, 
or without powerful reaſons, and renders itſelf incapa- 
ble of joining in the general trade which nature recom- 
mends betwixt natians, it treſpaſſes - againſt its duty. 


But the nation being the ſole judge of this (Prelim. g. 


16.), others, in regard to natural liberty, are to ac- 
quieſcc, and even ſuppoſe that it acts on good reaſons. 
Therefore every treaty gf commerce, not affect ing the 
perfect right of another, is allowable among nations, and 
the execution thereof not to be oppoſed. But that alone 
is in itſelf juſt and commendable which, as far as is poſ- 
fible and reaſonable in the particular ca ſe, istranſacted 
with a tenderneſs for the general intereſt. | 

As expreſs promiſes and engagements ſhould be in- 
violable, every wiſe and virtuous nation will be eareful 
previouſly to examine and weigh a treaty of commerce 
before the concluding, that it may not thereby be en- 
gaged to any thing wr to the duties it owes itſelf 
and others. 

Nations may in their treaties inſert ſuch clauſes and 
conditions as they think proper 5 they are at liberty to 
make them perpetual or temporary, or nt on 


certain events. It is uſually moft prudent not to en- 


gage for ever, as junctures may afterwards intervene by 
which the treaty might become very oppreſſive to one 
of the contracting parties. A precarious right only may 
be granted by a treaty, the nation reſerving the liberty 
of revoking it at pleaſure. We have already noticed 
(Book J. f. 94.) that a ſimple permiſſion, nor neither a 


jong cuſtom (Ibid, F. gg.) gives any perfect right to a 


trade. Thus theſe things are not to be confounded 
with 


4 


nation 


Book I; Ch. H. OF NA TIONS.” | 29g 


with treaties.4 not even . nn a = 
rious right. 
"When once a nation . engagements S. 30. 
Nothing cone 


by treaty, it is no longer at liberty to do, in favour” of try to the 


others, contrary to the tenour of the treaty, what it might tenourof a trea- 


otherwiſe have granted to them agreeably to the duties — — 1 2 


of humanity, or to the general obligation of reciprocal 7. 
commerce; being to do for others no more than what is 
in its power. Having deprived itſolf of the liberty of 
diſpoſing of a thing, that thing is no longer in its power. 
Therefore when a nation Has engaged to another that 
it will ſell only to them certain goods or proviſions; as 
for inſtance, eorn ; it can no ſonger carry them for ſale 
to another market. The caſe is the ſame in a contract 

to purchaſe certain goods only of that nation. N 

Ber it ill be aſked, bow and'on-whadoccefivns 8 8. 37. 
nation may enter into engagements which cancel the — — 
liberty. of. fulfilling its duties with others ? As the du - by treaty of 
ties towards oneſelf are to take place before the duties to — — 
others, if a nation finds its ſafety and real advantage in | 
a treaty. of-this-nature, unqueſtionably ſuch a trraty is- 
lawful ; and the more, as it thoreby makes no. breach 
in the general commerce of. nations ; it only cauſes one 
branch of its trade to paſs through other hands; or. it 
enſures to a particular people ſuch things as they want. 
If a ſtate which-ſtands| in need af ſalt can ſecusc- a ſup- 
ply of it from another, by engaging to ſell its corn and 
cattle only to this other nation, who will doubt but it 
has a right to conelude ſo ſalutary a treaty ? Its corn or 
cattle are goods which it: diſpoſes of for ſupplying: its 
on wants. But from what we have obſerved (& 28.) 


theſe kinds of engagements are not to be entered into, 
without very good reaſons. However, be the reaſons. 


good or bad, the treaty is ſtill valid, and other nations ä 
have no right to oppoſe it (4. 27.) 


Every one is at liberty to recede from his right; 3 $- 32. 
nation may lay. a reſtriction on its commerce in favour abridgs i l 
of commerce in 

favour of ano- 

ther, 


. 3 3. 
May appropri- 
ate a trade to 
itſelf. 


others by taking poſſeſſion of an advantage, which lies 
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of another, engage not to traffic in a certain kind of 
goods, forbare trading with ſuch and ſuch a country, 
&c. And in departing from ſuch engagements it acts 
againſt the perfect right of the nations with which it has 
contracted; and the latter has a right of bringing it to 
reaſon. The natural liberty of trade is not hurt by 
treaties of this nature; for this liberty conſiſts only in 
every nation being unmoleſted in the right of trading 
with thoſe which conſent to traffic with it; every one 
remaining free to cloſe with or decline a particular com- 
merce as it ſhall judge moſt advantageous. 

Nations earry on trade not only to procure things for 
neceſſity, uſe, conveniency, and delight; but they 


| likewiſe make it a fund of opulence. Now on an oc- 


caſion of gain, all are equally allowed to endeavour for 
a pact; but the moſt diligent very lawfully prevents the 


open to the firſt occupier; he may even ſecure the 
whole entirely to himſelf, if he has any lawful way for 
appropriating it. Thus if a nation alone produces cer- 
tain things, another may lawfully procure itſelf by trea- 
ty the advantage of being the only buyer; and then 
ſell them again all over the world. And it 1s indifferent 
to nations from what hand they receive the commodi- 
ties they want, provided the price be reaſonably equal, 
and the monopoly of this nation does not claſh with the 
general duties of humanity, unleſs it avails itſelf of 
this advantage, for ſetting an exorbitant price on its 
goods. - Should it abuſe its monopoly to an immoderate 
gain, this would be an offence againſt the law of na- 


ture, as by ſuch an exaQion it deprives other nations 


of a neceſſary or agreeable produ& which nature de- 
ſigned for all men ; yet no wrong is done, becauſe 
ſtrictly (ſpeaking, and according to external right, the 
owner of a commodity may either keep it, or ſet what 
price he pleaſes on it. Thus the Dutch, by a treaty 


with the King of Ceylon, have engroſſed the cinnamon 


trade 


* 
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trade into their hands; yet, whilſt they keep their pro- 
fits within juſt — no nation has any cauſe of com- 
plaint. 3 

But did the quiiiion relate to commodities 3 | 
to life, and the monopolizer was for raiſing them to an 
exceſſive price, other nations [would be authorized by 
the care of their own ſafety, and the advantage of hu- 

man ſociety, to join in bringing an avaricious oppreſſor 
to reaſonable terms. The right to neceſſaries is very 
different from that to things adapted only to convenien- 
cy and delight, which, if they are too highly raiſed, 
we can ſafely go without. It would be abſurd that the 
ſubſiſtence and being of nations ſhould depend on the 
caprice or avidity of one. 

Among the modern inſtitutions for the utility of com- 
merce, one of the moſt uſeful is that of conſuls or 
perſons reſiding in the large trading cities, and eſpe- 
cially in foreign ſea - ports, with a commiſſion impower- 
ing them to attend to the rights and privileges of their 
nation, and to terminate miſunderſtandings and con- 
teſts among its merchants When a nation trades 
largely with a country, it is requiſite to have there a 
perſon charged with ſuch. a commiſſion, and as the 
ſtate which allows of this commerce muſt naturally fa- 
vour it; ſo for the ſame reaſon it is likewiſe to admit a 
conſul. But there being no abſolute and perfect obli- 
gation to this, the nation diſpoſed to have a conſul, 
muſt procure itſelf this right by the _—_ treaty of com- 
merce. 

The conſul being charged with the affairs of * ſo- 
vereign, continues accountable for his actions, and 
ſubje& to him, 

The conſul is no public lil (as will appear by 
what we ſhall ſay of the character of miniſters, in our 
fourth book,) and cannot pretend to the privileges ap- 
pertaining to ſuch character. Yet bearing his ſove- 
reign's commiſſion, and being in this quality received 


by 


' 
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by the prince in whoſe dominions he re ſides he is, in 
a certain degree, entitled to the protection of the law of 
nations. This ſovereign, by the very act of receiving 
him, tacitly engages to allow him all the liberty and 

 fafety neceſſary in the proper diſcharge of his functions, 
without which the admiſſton of the conſul would be in- 
Ggnificant and deceptive.. His functions firſt require, 
that he be not a fubject of the ſtate where he reſides ; 
as, then he would be obliged: in all things to conform 
to its orders, and thus not be at . 10 _ 
himſelf of the duties of his poſt. 

They ſeem to require that the conful ſhould 8 
pendent of the ordinary criminal juftice: of the place 
where he reſides, ſo as not to be moleſted or impriſon- 
ed, unleſs he himſelf violates the W of nations by 
ſome enormous miſdemeanor. 

And though the importance of the e eee 
be not fuch as to procure. to the conſul's perſon the in- 
violability and abfolute independence enjoyed by public 
miniſters z yet being under the particular proteQion of 
the ſovereign who employs him, and inſtructed with 
his concerns, if he commits any. crime, he is, from the 
reſpe& due to his maſter, to be ſent home, in order for 
puniſhment. This is the conduct of ſtates who are in- 
clined te preſerve a good underſtanding ; 'but the ſureſt 
way 1s, expreſsly to ſettle all veins gh in a treney of 
commerce. 

Wicquefort, in his treatiſe of The Anbafſader, Book 
I. SV. ſays that conſuls do not enjoy the protection of the 
law of nations, and that both in ciuil and criminal caſes 
they are ſubject to the juflice of the place tubere they reſide. 
But the very inſtances he cites contradict his proppſi- 
tion. The ſtates-general of the United Provinces, 
whoſe conſul had been affronted and put under arreſt by 
the Governor of Cadiz, complained of it to the court of 
Madrid as a breach of the laws of nations. And in the 
year 1634 the republic of Venice at near coming to a tain th 
rupture the ut 
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rupture with Pops Urban VIII. on actount of the inſult 


done to the Venetian conſul by the Governor f Ancona. 


The Governor ſuſpecting this conſul to have given an 
information detrimental to the commerce of Ancona, 
after putting ſeveral indignities on him, cauſed bis pa · 
pers and the beſt part of his furniture to be carried off, 
and himſelf to be ſummoned, declared-guilty of con- 
tumacy, and baniſhed under pretence that, contrary 10 
public prohibitron, he had cauſed goods to be unloaded in 
a time of contagion. This conſul's ſucceſſor he likewiſe 
impriſoned ; but, by the mediation of the miniſters of 
France, who interpoſed to prevent an open rupture, 
the Pope obliged the Governor of Ancona to make the 
republic ſatisfaQtion. | 

In the want of treaties, e is to be the, rule on 
this occafion ; for a prince receiving a conful without 
expreſs. conditions, is ſuppoſed to receive him on the 


footing eſtabliſhed by cuſtom. | 

CHAP. Ill. FR 

Of the Dignity and Equality of Nations, 7 Taube and 
| other Marks of Honour. | 


v E Rx nation, every ſovereign and indepen» 
dent ſtate; deſerves conſideration and reſpect, be- 
cauſe it makes an immediate figure in the grand ſociety 
of the human race, is independent of- all earthly power, 


and is an aſſemblage of a great number of men who 


are, doubtleſs, more conſiderable than any individual. 
The ſovereign repreſents his whole nation, he unites in 
his perſon all its majeſty. - No individual, though ever 
ſo free and independent, can be placed in competition 
with the ſovereign ; this would be to put a ſingle per- 
ſon alone upon an equality with an united multitude of 
his equals. Nations and ſovereigns, are then, at the 
fame time under an obligation, have a right to main- 
tain their dignity, and to cauſe it to be reſpected as of 


the utmoſt importance to their ſafety and —— 
e 
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Of their equa» 
lity. 
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&. 38. 
The form of 
government is 
foreign to this 


. fingle perſon, or by many? At preſent kings claim a 


prerogative no nation, no ſovereign can attribute to him- 


DIGNITY AND EQUALITY Book Il. Ch. Il. 


We have already obſerved (Prelim. f. 18.) that nature 
has eſtabliſhed a perfect equality of rights between in- 
dependent nations. Conſequently none can naturally 
ptetend to prerogative: their right to freedom — ſo- 
vereignty renders them equals. f 

And ſince precedency or pre · eminence of rank i is a 


felf naturallyand of right; why ſhould nations, who have 
nodependance on him, yield to him any thing in ſpite of 
themſelves ? However, as a powerful and vaſt ſtate is 
much more conſiderable in the univerſal ſocicty, than a 
ſmall ſtate, it is reaſonable, that this laſt ſhould yield to 
it, on occaſions where one muſt yield to the other, as 
in an aſſembly, and ſhew it thoſe mere ceremonial de- 
ferences, which, in reality, do not deſtroy their equa- 
lity, and only ſhew a priority of order, a firſt place 
among equals, Others will naturally attribute this firſt 
place to the moſt powerful, and it would be as uſeleſs 
as ridiculous, for the weaker obſtinately to contend 
about it. 'The antiquity of the ſtate on theſe occaſions, 
alſo enters into conſideration ; a new comer cannot diſ- 
poſſeſs a perſon of the honour he has enjoyed, and he 
muſt produce very ſtrong reaſons, before he can cauſe 
himſelf to be preferred. 

The form of government is naturally foreign to this 
queſtion. The dignity, the majeſty reſides originally rank. 
in the body of the ſtate ; that of the ſovereign 1s de- 
rived from his repreſenting the nation. Has the ſtate 
more or leſs dignity according as it is governed by a 


ſuperiority of rank over republics : but this pretenſion 


has no other ſupportthan the ſuperiority of their ſtrength. 
Formerly, the Roman republics confidered all kings as 


very far beneath them : but the monarchies of Europe 
finding none but weak republics, have diſdained to ad- 
mit them to an equality. The republic of Venice, and 


that of the United Provinces have obtained the honours ; (a) Bart 
of crowned heads ; but their ambaſſadors give place to aid not bet 


thoſe of kings. In 
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In conſequence of what we have juſt eſtabliſhed, if 
the form of government in a nation happens to be 
changed, it-will preſerve the ſame honours and rank 
of which it was before in poſſeſſion. When England 
had driven out her king, Cromwell would not ſuffer any 
thing to be abated of the honours that had been paid to 
the crown, or to the nation ; and he eyery where knew 
how to maintain the Engliſh ambaſſadors in the rank 
they had always poſſeſſed. | | 

If treaties or a conſtant cuſtom founded on a tacit 
conſent, have eſtabliſhed rank, it is neceſſary to con- 
form to it. To diſpute with a prince the rank he has 
acquired in this manner, is to do him an injury, fince 
it is giving him a mark of contempt, or violating en- 
gagements that ſecure to him a right. Thus the parti- 
tions improperly made in the houſe of Charlemagne hav- 
ing given the empire to the eldeſt ; the youngeſt who 
had the kingdom of France, yielded to him the more 
eaſily, as there remained at that time a recent idea of 
the true majeſty of the Roman empire. His ſucceſſors 


followed-what they found eſtabliſhed ; they were imi- 


tated by the other kings of Europe, and thus the impe- 
rial crown became, without oppoſition, in poſſeſſion of 
the firſt rank in Chriſtendom. Moſt of the other 
crowns have not agreed among themſelves about their 
rank. Ad | | 
Some would have the precedence of the emperor ap- 
pear ſomething more than the firſt place among equals, 
they attribute to him a ſuperiority over all kings, and 
ina word make him the temporal head of Chriſtendom 
(a). And it in fact appears, that many emperors have 
thought of the like pretenſions; as if by reviving the 
name of the Roman empire, they, could alſo revive its 
rights. The other ſtates have been on their guard 
againſt 


(a) Bartolus went ſo far as to ſay, Lord of the whole earth. See 
that all thoſe were heretics, who Bodinus's Republic, Book. I. 
did not believe that the Emperor was Chap, IX. p. m. 139 
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conductor. 
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againſt theſe pretenſions. We may ſee in Mezeray (6) 


the precautions taken by King Charles V. when the 
Emperor Charles IV. went into France, „ for fear, 
« ſays the hiſtorian, that this prince, and his ſon the 
6c King of the Romans, ſhould found ſome right of ſu- 


* periority on his courteſy.” Bodinus relates (c), that 


the French took offence at the Emperor Sigiſmund's 


placing bimſelf in the royal ſeat in full parliament, and 


at his having conferred on de Beaucaire the title of Che- 
er le Senechal, adding, that to cover the remarkable 
fault they had committed. in ſuffering it, they would 


not allow the ſame Emperor, when at Lyons, to make 


the Count of Savoy a Duke. At preſent the King of 
France, would doubtleſs think, that he was wanting to 
himſelf, if he diſcovered the leaſt thought that another 
might claim any authority in his kingdom. 

A nation may grant to its conductor what degree of 


authority, and what rights it thinks proper: it is equally 


free in regard to the name, the titles, and honours 
with which it would decorate him. But it is agreeable 
to its wiſdom, and of importance to its reputation, not 
to deviate in this reſpect, too much from the cuſtoms 
commonly received among civilized nations. Let us 
ſtill obſerve, that it ought to be directed there by pru- 
dence to proportion titles and honours to the power of 
its ſuperior, and to the authority with which it would 
inveſt him. Titles and honours, it 1s true, determine 


nothing; they are vain. names, and vain. Ceremonies, 


when they are ill-placed : but who does not know the 
influence they have on the thoughts of men ? This is 
then a more ſerious. affair than it appears at the firſt 
glance. The nation ought to take care not to-debaſe 
itſelf before other ſtates, and not to degrade its conduc- 
tor by too low a title: it ought to be ſtill more careful 
not to ſwell his heart with a vain name, by unbounded 

e honours; 


(5) Hictory of France, ee (c) In his Repubile, p. _ 
of the medals of Charles V 


vaſt ex 
title of 
But | 
the will 
a peoph 
pleaſe. 
Howe 


contrary 
to the m 
give to: 
title, tha 


Book II. Ch. III. OF NATIONS, Ur. 


honours ; ſo as to make him conceive the thoughts of 
arrogating to himſelf a power anſwerable to them, or to 
acquire a proportionable power by unjuſt conqueſts. 
On the other hand, an important title may engage the 
eonductor to ſupport with greater - firmneſs the dignity 
of a nation. Conjunctures determine the prudence 
which obſerves in every thing a juſt proportion. Roy- 
« alty, ſays a reſpectable author, who may be beliey- 
© ed on this ſubject, drew the houſe of Brandenbourg 
„ from that yoke of ſervitude in which the houſe of 
« Auftria then kept all the German princes, © This was 
* a'bait which Frederic HI. threw to afl his poſterity, 
ic and by which he feemed to fay, I have acquired a 
* title, do you render yourſelves worthy of it ; I have 
laid the foundations of your grandeur, it is you who 
& are to finiſh the work (a). 

If the conductor of the ſtate is ſovereign, he has in 
his hands the rights and authority of the pohtical ſociety, 
and conſequently, he may himſeff ordain what title, and 
honours ought to be paid him, unleſs the fundamental 
laws have determined them; or the fixed [imitations 
of his power do not manifeftly oppoſe thoſe he would 
attribute to himſelf, His ſubjeQs are obliged to obey 
him in this, as in whatever he commands in virtue of 
a lawful authority. Thus the Czar Peter I. from the 
vaſt extent of his dominions, took upon himſelf the 
title of emperor. | 

But foreign nations, are not obliged to give way to 
the will of a ſovereign, who aſſumes a new title, or to 
a people who call their eonductor by what name they 
pleaſe. 

However, if this title has nothing unreaſonable, or 


may attribute 
to himſelf what 
title and ho- 


nours he pleaſes. 


my 43+ 
right of 


= nations 
in this reſpect. 


contrary to received cuſtoms, it is altogether agreeable of their . duty. 


to the mutual duties which bind nations together, to 
give to a ſovereign or conductor of the ſtate, the ſame 
title, that is given him by his people. But if this title 
| is 

a) Memoirs of the Houſe of Brandonbourg, 
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is contrary to cuſtom, if it ſuppoſes what is not to be 


found in him who affects it, foreign nations may re- 


fuſe it without his having reaſon to complain. The 
title of majeſty is conſecrated by cuſtom to monarchs 
who command great nations. The emperors of Ger- 
many have long pretended to reſerve it to themſelves as 
belonging ſolely to the imperial crown. But the kings 
aſſerted with reaſon, that there was nothing on carth 
more eminent or more auguſt than their dignity : they 
therefore refuſed the title of majeſty to him who refuſed 
it to them (5); and at preſent, except in a few in- 
ſtances, founded on particular reaſons, the title of ma- 
jeſty is properly attributed to the quality of king. 

As it would be ridiculous for a little, prince to take 
the title of King, and to cauſe that of majeſty to be 
given him ; foreign nations, by refuſing to comply 


with this fancy, do nothing but what is conformable to 


45» 
How they may 
ſecure titles and 
honours, 


reaſon and their duty. However, if a ſovereign is 
any where found, who, notwithſtanding the ſmall ex- 
tent of his power, is accuſtomed to receive from his 
neighbours the title of king, the diſtant nations who 
would trade with him, cannot refuſe him that title. It 
is not for them to reform the cuſtoms of diſtant re- 
gions. 

The ſovereign/who would conſtantly receive certain 
titles and honours from other powers, ought to- be 
aſſured of it by treaties. Thoſe who have entered into 
engagements in this manner are obliged to conform to 
them, and cannot deviate from the treaty without do- 
ing him an injury. Thus in the examples we lately 
given, the Czar, and King of Pruffia took care to ne- 
gociate before-hand with the courts in friendſhip with 

them 


(b) At the famous treaty of title of majeſty, he ſhould anſwer 
Weſtphalia, rhe plenipotentiaries them, with his own hand with the 
of France agreed with thoſe of the the ſame title. Letters of the 
Emperor, that the King and Queen plenipotentiaries to M. de Brienne, 
writing with their own hand to Oct. 15, 1646. 
the Emperor, and giving him the 
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them, to ſecure their being acknowledged under the 


new rank they reſolved to allume, | 

The popes have formerly pretended that it belonged 
to the Tiara alone to create new crowns ; they dared 
even to hope, that the ſuperſtition of the - princes and 
the people, would allow them ſo ſublime a prerogative. 
But it vaniſhed at the revival of letters, as ſpectres 
diſappear at the riſing of the ſun (a). The Emperors 
of Germany, who have formed the ſame pretenfions, 
had, at leaſt, on their fide, the example of the antient 
Roman Emperors. 'They only want the ſame power 
in order to have the ſame right. a 

In want of treaties, we ought to conform to the title, 
and, in general, to all the marks of honour that have 
been eſtabliſhed by cuſtom, and generally received. 
A reſolution to deviate from them with reſpe& to a na- 
tion or ſovereign, when there is no particular reaſon for 
it, is to ſhew him contempt or ill-will : a conduct 
equally contrary to ſound politics, and to what nations 
owe each other. 

The greateſt monarch ought to reſpe& in every ſove- 
reign the eminent character with which he is inveſted. 
The independance, the equality of nations, the reci- 
procal duties of humanity, all unite to ſhew the reſpect 
due to this quality of the conductor of even a ſmall 
nation. The weakeſt ſtate is compoſed of men as well 
as the moſt powerful, and our duties are the ſame to- 
wards all thoſe who do not depend on us. 

But this precept of the law of nature does not ex- 
tend beyond what is eſſential to the reſpe& which. inde- 
pendent nations owe to each other ; in a word, to 
what ſhews that they acknowledge a ſtate or its ſovereign 
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to be truly independent and ſovereign, and conſequent- | 


ly, 


(a) Catholic princes receive ſtill pleaſed not to ſtop at the com- 
from the Pope, titles that relateto manding ſtyle in which the bull is 
religion. Benedict XLV, gave that expreſſed. It is dated December 
of Moſt Faithful to the King of 23, 1748. 

Portugal, and they have been 
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dignity. 


—— — 
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© * 


over a great monarch being, as we have already ob- 
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ly, worthy of every thing due to that quality, More- 


ſerved, a very important perſonage in human fociety, 
it is natural for them to render him, in every thing 
that is not merely ceremonial, and does not injure the 
equality of the rights of nations; the honours to which 


a little prince cannot pretend: and this laſt cannot re- 


fuſe to the monarch all the reſpe& that does no injury 


to his own independence and ſovereignty. 


© . 
. 0. oo 
* " -. 
* 


Every nation, every ſovereign, ought to maintain 
his dignity ($. 35.) by cauſing the reſpe& to be paid to 
it which is his due, and eſpecially not to- ſuffer that any 
ſtain be'caſt upon it. If he has then, titles and ho- 
nours that belong to him according to conſtant cuſtom, 
he may require them; and he ought to do it, on occa- 
ſions where his glory is concerned. 

But it is proper to diſtinguiſh, between negligence on 
the omiſſion of what ought to be done according to 
commonly received cuſtom, and poſitive acts of diſre- 
ſpect and inſult. The prince may complain of negli- 
gence, and if it is not repaired may confider it as a 
mark of a bad diſpoſition : he has a right to demand, 
even by force of arms, the reparation of an inſult. The 


Czar Peter I. complained in his manifeſto againſt Swe- 


den, for not having fired the cannon on his paſſage to 


Riga. He might think it ſtrange that they did not pay 
him this mark of reſpect, and he might complain of it; 


but to make this the cauſe of a war, was being ex- 
tremely prodigal of human blood, 


CHAP. 
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N vain \ does nature au Su to ations. 28 oo \ _ 8 3 
4. to individuals, the care of their ſelf-preſervation, — ; 
and of adyancing their own perfection and happineſs, 
if it does not give them a right to preſerve themſelves 
from every thing that can render this care ineffectual. 
This right is nothing more than a moral power acting, 
that is, the power of doing what is morally poſſible; 
what is proper and conformable to our duties. We have 
then in general the right of doing whatever is neceſſary 
to the diſcharge of our duties. Every nation as well as 
every man has therefore, a right not to ſuffer any other 
to obſtruct its preſervation, its perſection, and happi- 
neſs, that is, to preſerve itſelf from all injuries (5. 18.): 
and this right is perfect, ſince it is given to ſatisfy a 
natural, and indiſpenſible obligation; for when we 
cannot uſe conſtraint, in order to cauſe our right to be 
reſpected, the effect is very uncertain. It is this right 
of preſervation from all injury that is called the right of 
feeurity. - 

It is ſafeſt to prevent the evil, when it can be done. 
A nat ion has a right to reſiſt an injurious attempt, and 
to make uſe of force and every honeſt means againſt 
the power that is actually engaged in oppoſition to it, 
and even to anticipate its machinations, always obſerv- 
ing, not to attack it upon vague and uncertain ſuſpici- 
ons, in order to avoid expoſing itſelf to n un- 
Juſt aggreſſor. | 

When the evil is done, the late night: of, ſecurity $. 51. . 
authorizes the offended to endeavour to obtain a com- * 
pleat reparation, and if neceſſary, e for . mak 
that purpoſe. WET mid be! dn —— 


— 
— — 


mots +4 "th n - — — ** 


5 n 
i — 


B — — * 


we. es wo ts waters T 2% 


242 


$. 52. 
And the right 
of puniſhing. 


itn, 
h of all 
— 55 miſchievous diſpoſition, always ready to injure others, 


the people 
againſt a miſ- 


chievous nati- 
on. 


Himſelf the 
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In ſhort, the offended has a right to provide for his 


ſecurity for the future, and to puniſh the offender, by 


inflicting upon him a pain capable of deterring him af- 


terwards from the like attempts, and of intimidating 


thoſe who ſhall be tempted to imitate him. He may 
even, if neceſſary, put the aggreſſor out of the condi- 
tion to injure him. He makes uſe of his right in all 
theſe meaſures, when guided by reaſon ; and if any 
evil reſults from it to him who lays him under the ne- 
ceſſity of acting thus, he can accuſe none but his own 
injuſtice. 

If then there is any where a nation of a reſtleſs and 


to traverſe their defigns, and to raiſe domeſtic troubles ; 
it is not to be doubted, that all have a right to join in 


order to repreſs, chaſtiſe, and put it ever after out of 


its power to injure them. Such ſhould be the juſt fruits 


of the policy which Machiavel praiſes in Cæſar Borgia. 


The conduR followed by Philip II. King of Spain, was 


adapted to unite all Europe againſt him; and it was 


from juſt reaſons that Henry the Great formed the de- 


ſign of humbling a power, formidable by its er and 


pernicious by its maxims. 

The three preceding propoſitions, are ſo many prin- 
ciples, that furniſh various foundations for a r war, 
as we ſhall ſee in its proper place. 

It is a manifeſt conſequence of the liberty * 1b 
pendence of nations, that all have a right to be govern- 
ed as they think proper, and that none have the leaſt 
authority to interfere in the government of another 
ſtate. Of all the rights that can belong to a nation, 


ſovereignty is, doubtleſs, the moſt precious, and that 


which others ought the moſt ſcrupulouſly to reſpeQ, if 
they would not do it an injury. 

The ſovereign i is he to whom the nation has truſted 
the empire, and the care of the government: it has in- 
veſted him with its rights; it alone is directly intereſt- 
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ed in the manner in which the conductor it has choſen, 
makes uſe of his power. It does not then belong to any 
foreign power to take cognizance of the adminiſtration 
of this ſovereign, to ſet himſelf up for a judge of his 
conduct, and to oblige him to alter it. If he loads his 
ſubjects with taxes, and if he treats them with ſeverity, 
it is a national affair, and no other is called upon to re- 
dreſs it, or to oblige him to follow more wiſe and equita- 
ble maxims. It is for prudence to point out the occaſi- 
ons when a foreign prince may make him officious and 
amicable repreſentations. The Spaniards violated all 
rules, when they ſet themſelves up for judges of the Inca 
Athualpa. If that prince had violated the law of nations 
with reſpe to them, they would have had a right to pu- 
niſh him. But they accuſed him of having put ſome of 
his ſubjects to death, of having had ſeveral wives, &c. 
Things, for which he was not at all accountable to them ; 
and what gave the finiſhing ſtroke to their extravagant 
injuſtice, they condemned him by the laws of Spain (a). 
But if the prince attacking the fundamental laws, gives 5-56. 

his ſubjeQs a legal right to reſiſt him; if tyranny ib ami, noi 
coming inſupportable, obliges the nation to riſe in their into the quar- 
defence; every foreign power has a right to ſuccour an wovereign and 
oppreſſed people who implore their affiſtance. The Eng- is bear 
liſh juſtly complained of James II. The nobility and the 
moſtiſtinguiſhed patriots reſolved to put a check on his 
enterprizes, which manifeſtly tended to overthrow the 
conſtitution, and to deſtroy the liberties and the religion 
of the people, and therefore applied for aſſiſtance to the 
United Provinces. The authority of the Prince of Orange 
had, doubtleſs, an influence on the deliberations of the 
ſtates-general ; but it did not make them commit injuſ- 
tice: for when a people from good reaſons take up arms 
againſt an oppreſſor, juſlice and generoſity require, that 
brave men ſhould be aſſiſted in the defence of their liber- 
ties. Whenever therefore a civil war is kindled in a ſtate, 

| R 2 foreign 

() Garcillafſo de la Vega. 


244 


K. e 


r — F 
— K EI... 8 
> _ 


Show. Ano 
A — 


TO SECURTTY, S. Book II. Ch. V. 
foreign powers may afliſt that party which appears to them 
to have juſtice on their fide. He who affiſts an odious 
tyrant ; he who declares for an unjuſt and rebellious peo- 
ple offends againſt his duty. When the bands of the 
political ſociety are broken, or at leaſt ſuſpended between 
the ſovereign and his people, they may then be confider- 
ed as two diſtin& powers; and fince each is independent 
of all foreign authority, nobody has a right to judge theme 
Either may be in the right, and each of thoſe who grant 


their affiſtance may believe that he ſupports a good cauſe. 


It follows then, in virtue of the voluntary law of nations 
(ſee Prelim. f. 21.), that the two parties may act as hav- 


ing an equal right, and behave accordingly, till the de- 


cifion of the affair. 
But we ought not to abuſe this maxim for authorizing 
odious proceedings againſt the tranquillity of ſtates. It is 
a violation of the law of nations to perſuade thoſe ſnbjeQs 
to revolt who actually obey their ſovereign, though they 
complain of his government. 
The praQice of nations is conformable to our maxims. 
When the German proteſtants came to the a ſſiſtance of 
the reformed in France, the court never undertook to treat 


them otherwiſe than as common enemies, and according 


not pretend that her troops ſhould be conſidered u 
other footing than as auxiliaries in a regular wat 
no power avoids complaining of an atrocious injury, if 


any one attempts by his emifſaries to excite his ſubjects to 
.. revolt, | Hi 5 


As to thoſe monſters who, under the title of ſovereigns, 
render themſelves the ſcourges and horror of the human 
race: theſe are ſavage beaſts, from which every brave 

man may juſtly purge the earth. All antiquity has praiſed 
Hercules for delivering the world from an Antæus, a 
Buſiris, and a Diomedes. _ 5 

1 After 


ſcienc 
affair « 

in Chi 
decide: 
intrody 
of the 

Romar 
gave pl 
was foy 
to the 1 


power o 
reforma 


to ſubm 
allemble 
pend on 


Book, II. Ch. V. _OF.FHE RIGHT 245 
After having eſtabliſhed this truth, that foreign nations $. 57. 


The ri | 
have no right to intrude themſelves into the government ſuffering fo- mor 
of an independent ſtate, it is not difficult to prove, that — wag 


this ſtate has a right of refuſing to ſuffer it. To govern the affairs of 


itſelf according to its pleaſure, is 3 neceſſary part of its 
independence. A ſovereign ſtate cannot be conſtrained 
in this reſpect, except it be from a particular right which 
the ſtate itſelf has given to others by treaties ; and even 
in this caſc, in a ſubje& of ſuch importance as that of 
government, this right cannot be extended beyond the 
clear and expreſs terms of the treaties. Without this 
circumſtance a ſovereign has a right to treat as enemies 
thoſe who endeavour to interfere, otherwiſe than by their 


good offices, in his domeſtic affairs. 


Religion is in every ſenſe of great importance to a, na- 


government, 


8 
Of t le rights 


tion and one of the moſt intereſting ſubjects on which the with reſpec tg 
government can be employed. An independent people wor 


is, with reſpe& to their religion, accountable to none but 
God; they have a right to conduct themſelves, in this 
reſpeQ, as in all others, according to the light of con- 
ſcience, and not to ſuffer any foreigner to interfere in an 


affair of ſo delicate a nature. The cuſtom long kept up 
; in Chriſtendom of cauſing all the affairs of religion to be 
S decided and regulated in a general council, could only be 
* introduced by the ſingular circumſtance of the ſubmiſſion 
a of the whole church to the ſame civil government, the 
7 Roman empire. When that empire was overthrown, and 
1 gave place to many independent kingdoms, this cuſtom 
was found contrary to the firſt elements of government, 
” to the idea of independent ſtates, and political locieties, 
It was, however, long ſupported by prejudice, ignorance 
ws and (ſuperſtition, by the authority of the popes, and the 
4g power of the clergy, and even reſpected at the time of the 
2 reformation. The ſtates who had embraced it, offered 
os to ſubmit to the deciſions of an impartial council lawfully 
1 aſſembled. At preſent they boldly declare, that they de: 
'M pend on no power on earth, either with reſpe& to religion 


or 
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9.59. 
No nation can 
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or civil government. The general and abſolute authority 
of the pope and council is abſurd in every other ſyſtem 
than that of thoſe popes who reſolved to make all Chriſten- 
dom one ſingle body, of which they pretended to be the 
ſupreme head (a). Thus even catholic ſovereigns have 
endeayoured to reſtrain this authority within fuch limits 
as are conſiſtent with their ſupreme power; they do not 
receive the decrees of the councils and the popes bulls, till 


after they have cauſed them to be examined; and theſe 


eceleſiaſtical laws, are of no force in their dominions, 
without the conſent of the prince. We have ſufficiently 
eftabliſhed i in the firſt Book of this work, Chap. XII. the 
rights of a ſtate in matters of religion, and we refer to 


them here, only to draw juſt conſequences from them 


with reſpe& to the conduct which nations ought. to ob- 
ſerve with regard to each other. 
It i is then certain, that no one can interfere in oppoſiti- 


be conſtrained on to the will of a nation, in its religious affairs, without 


with reſpect to 


religion. 


violating its rights, and doing it an injury. Much leſs is 
any one allowed to employ force of arms to oblige it to re- 
ceive a doctrine and a worſhip which he confiders as di- 
vine. What right haveqmen to proclaim themſelves the 
defenders and protectors ofthe cauſe of God ? He alway, 
knows how, when he pleaſes, to lead the nations to the 


knowledge of himſelf, by more certain means than thoſe 


of violence. Perſecutors make no true converts. The 
monſtrous maxim of extending religion by the ſword, is a 
ſubverſion of the law of nations, and the moſt terrible 
ſcourge of kingdoms. Every madman believes he fights 
the cauſe of God, and every ambitious man covers him- 
ſelf with this pretence. While Charlemagne ſpread fire 
and ſword through Saxony, to plant Chriſtianity there, 
the ſucceſſors of Mahomet ravaged Aſia and Africa, to 
eſtabliſh the Koran. 

But 


(a) See above 5. 146, and Bodi- with his citations, p. m. 139. 
Bus's Republic, Book I, Chap, IX, 15 P _ 39 


hearts 
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But it is an office of humanity to labour by mild and 
lawful, means to perſuade a nation to receive a religion bann 
that is believed to be the only ane that is true and ſalutary. — * 
Miſfionaries may be ſent to inſtruct the people, and this 
care 18 altogether conformable to the attention which every 
nation owes to the perfection and happineſs of others. 
But it muſt be obſerved, that not to do any injury to the 
rights of a ſovereign, the miſſionaries ought. to abſtain 
from preaching clandeſtinely, or without his permiſſion, 
a new doQrine to his people. He may refuſe to allow 
them the liberty of diſcharging their office, and if he 
orders them to leave his domigions, they ought to obey, 
They have need of a very expreſs order from the King of 
kings for diſobeying lawfully a ſovereign who commands s 
according to the extent of his power: and the prince 
who ſhall not be convinced of this extraordinary order of © 
the Deity, will do no more than exert his authority, by 
puniſhing a miſſionary for diſobedience. But if the na- 


tion, or a conſiderable part of the people, are defirous of 


keeping the miſſionary, and following his doctrine, we 

have eſtabliſhed elſewhere the rights of the nation, and 

thoſe, of the citizens (Book I. $. 328—2 36.) ; where this 

CO is fully anſwered. _ 

The ſubje& is very delicate, and we cannot authorize 3.67. 

an inconſiderate zeal for making proſelytes, without en- Circumſpettion 

— to be 
dangering the tranquillity of all nations, and without ex- uſed 
poſing, even thoſe who are engaged in making converts, 
to act inconſiſtently with their duty, at the very time 
when they believe they are accompliſhing the moſt me- 
ritorious work. For it is certainly performing a very bad 
office to a nation, and doing it an eſſential injury, to 
ſpread in the heart of it, a falſe and dangerous religion. 
Now there is no perſon who does not believe, that his re- 
ligion alone is true and ſafe. Recommend, kindle in all 
hearts the ardent zeal of the miſſionaries, and you will 
ſee Europe overflowed with Lamas, Bonzes and Derviſes, 
while the monks of all kinds, will ſpread over Aſia and 
Africa ; 
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Africa; proteſtant miniſters will defy the inquiſſtion in 
Spain and Italy, while the Jefuits will ſpread” themſelves 
among the proteſtants in order to bring them back' into 
the pale of the church. Let the catholics reproach the 
proteſtants as much as they pleaſe with their luke warmneſe, 
the conduct of the laſt is more agrecable to reaſon, and 
the law of nations. True zeal applies itſelf to the taſk of 
making a holy religion flouriſh in the countries where it 
is received, and of rendering it uſeful with reſpe& to 
the, manners of the people and to the ſtate 3 waiting the 
diſpoſitions of providence, for an invitation from foreign 
nations, or for a very evident divine miffion to preach it 
abroad, while it finds employment enough in its own 
country. Let us add, that in order lawfully to utider- 


take to preach a religion to the various people of the 
world, it is neceffary that they ſhould' be firſt informed of 


its truth by the moſt ſerious examination.” But why | 
do Chriſtians doubt of their religion? The Mahometan 
entertains no doubt of his. Be always ready to take ad- 
vantage of your knowledge, reprefent clearly, and with fin- 
cerity, the principles of your belief, to thoſe who deſire to 
hear you, inſtruQ, perſuade by evidence; but ſeek not to 
draw. by the fire of enthuſiaſm 7 it is enough fot each of 
us to act conſiſtently with our own conſcience: do this 


and none will be refuſed the light, and #' turbulerit | 


* * 


zeal will not trouble the peace of nations. 

When a religion is perſecuted in one country, the fo. 
reign nations who profeſs it may intercede for their bre- 
thren : but this is all they can lawfully do, unleſs the 
perſecution be carried to an intolerable exceſs; then in- 
deed it becomes a caſe of manifeſt tyranny, In which all 
nations are permitted to ſuccour an unhappy people 
(F. 56-). A regard to their own ſafety may alſo authorize 
them to undettake the defence of the perſecuted. ' A King 


of France replied to the embaſſadors who ſollicited him 


to ſuffer his reformed ſubjeQs to live in peace, that he 
was maſtcr in his kingdom. But the proteſtant ſovereigns 


who 
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who ſaw u conſpiracy of all the catholics obſtinately bent 
on their deſtruction, were alſo maſters with reſpe& to the 
fuccouring men who might ſtrengthen: their party, and 
help them to preſerve themſelves from the ruin with 
which they were threatened. There is no longer any 
queſtion to be made in relation to the diſtinQion between 
different ſtates and nations, when it is become neceſſary 
to unite againſt madmen, who would exterminate | all 
thoſe who do not implicitly receive their doctrines. 


We CHAP. V. 
* of the Obſervation of Fuſtice, between Nations. 
FUSTICE is the baſis of all ſociety, the ſure bond 


* 


intercourſe of aſſiſtance and good offices, would be no of 


of all commerce. Human ſociety far from being an * neceffity et 


longer any thing but a vaſt ſcene of robbery, if no te- . Ae 


ſpect was paid to this virtue, which ſecures every one in 
the poſſeſſion of his property. It is more neceſſary ſtill 
between nations, than between the individuals; becauſe 


injuſtice has more terrible conſequences in the quarrels . * 


of theſe powerful bodies politic, and it is more difficult 
to obtain redreſs. The obligation impoſed on all men to 
be juſt is eaſily ſhewn to be a law of nature: we ſuppoſe 
it here to be ſuſſicientiy known, and content ourſelves 
with obſerving, that nations are not only obliged to per - 
form it (Prelim. §. 5.), but that it is ſtill more facred 
with reſpect to the, from the importance of its conſe- 


quences. 
All nations are chen acialy obliged to cultivate juſtice 


» 
with reſpec to each other, to obſerve it ſcrupulouſly, and The — 


carefully to abilain from every thing that may violate it. 


of all nations to 
cultivate and 


Every one ought to render to others what belongs to them, obſerve juſtice, 


to reſpect their rights, and to leave them in the peace · 
able enjoy ment of them. 
%% 12 From 
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8 5 . From this indiſpenſible obligation which nature im- 
* offering poſes on nations, as well as on all thoſe who are bound 
. to practiſe it towards each other, reſults the right of every 
ſtate, not to ſuffer any of its privileges to be taken away, 
or any thing which lawfully belongs to it; for in oppoſing 
this, it acts in conformity to all its duties, and therein 

conſiſts the right (§. 49.) 
This right is perfect, that is, accompanied a the 
This right right of uſing force to make it obſerved. In vain would 
is perfect. nature give us à right not to ſuffer injuſtice 3 in vain 
would it oblige others to be juſt with reſpe& to us, if we 
could not lawfully make uſe of force, when they refuſed 


to diſcharge this duty. The juſt would be at the mercy 


of fraud and injuſtice, and all their rights would ſoon 


become uſeleſs. 

8. 67. From whence ariſes, as from fo many alia firſt 
digs py the right of a juſt defence, which belongs to every na- 
defence, tion; or the right of making uſe of force againſt who- 

ever attacks it, and its 1 This is the n 
on of a defenſive war. 

965. Secondly; the right to obtain juſtice by 0 if we 
2. The right of can not obtain it otherwiſe, or to purſue our right by force 
3 of arms. This is the foundation of an offenſive war. 

Known injuſtice is, doubtleſs, a ſpecies of injury. 
2. We have then à right to puniſh it, as we have ſhewn 
— the above, in ſpeaking of injuries in general 5. 52.) . The 
right of not ſuffering injuſtice is a branch of the N of 

| REY 
Let us apply to the unjuſt, what we van ſaid above 
1 (5. 53.) of a miſchievous, or maleficent nation. If there 
ts. againſt be any that makes an open profeſſion of trampling juſtice 
* 1 under foot, of deſpiſing and violating the right of others, 
juſtice. whenever it finds an opportunity, the intereſt of human 
ſociety will authorize all others to unite in order to hum- 
ble and chaſtize it. We do not here forget the maxim 
eſtabliſhed in our preliminaries, that it does not belong 
to nations to uſurp the power of being judges of cach 
+ other 
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other. In particular caſes, liable to the leaſt doubt, it 
ought to be ſuppoſed that each of the parties may have 
ſome right: and the injuſtice of that which has commit- 
ted the injury, may proceed from error, and not from a 
general contempt of juſtice. But if by conſtant maxims, 
and by a continued conduct, one nation ſhews that it has 
evidently this pernicious diſpoſition, and that it confiders 
no right as ſacred, the ſafety of the human race re- 
quires, that it ſhould be ſuppreſſed. To form and ſup- 
port an unjuſt pretenſion is to do an injury, not only to 
him who is intereſted in this pretenſion, but to mock at 
juſtice in general, and to injure all nations. 


CHAP. VL 


07 the Concern a Nation may have in the Actions of its 
Citizens. 


E have ſcen in the preceding chapter, what are 

the duties common to nations with reſpect to each RL 71. 
other, how they ought mutually to reſpe& each other, ought S 
and to abſtain from all injury, and all offence, and how —— _ =_ 
juſtice and equity ought to reign among them in their ſtate, and to 
whole conduct. But we have not hitherto.  confidered tizens — Ie ana 
the actions of the body of the nation, of the ſtate, of the 
ſovereign. Private perſons, who are the members of one 
nation, may offend and ill-treat the citizens: of another, 

and may injure a foreign ſovereign: it is for us to examine, 

what ſhare a ſtate may have in the actions of its citizens, 
and what are the rights and obligations of ſovercigns in 
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this reſpect. 
n W hoever offends the ſtate, injures its lan; diſturbs 
„ its tranquillity, or does it a prejudice in any manner what- 
n ſoe ver, declares himſef its enemy, and puts himſelf in a 
* ſituat ion to be juſtly puniſhed for it. Whoever uſes a . it 
m citizen ill, indirectly offends the ſtate, whieh ought to 1 
ig protect this citizen, and his ſovereign ſhould revenge the | l | 


injuries, puniſh the aggreſſor, and, if poſſible, oblige 
him to make intire ſatisfaction; ſince otherwiſe the citi. 
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zen would not obtain the great end of the cnn aſſoci- 

ation, which is ſafety. | 
S. 72, But on the other hand, the nation or the ſovereign, 


Ne ouzht not ought not to ſuffer the citizens to do an injury to the ſub- 
ſubjects to of- jeQs of another ſtate, much leſs to offend the ſtate it. 
end other 02- ſelf, And that not only becauſe no ſovereign ought to per- 
citizens. mit thoſe who are under his command to violate the pre- 
cepts of the law of nature, which forbids all injuries ; 
but alſo. becauſe nations ought mutually to reſpect each 
other, to abſtain from all offence, from all abuſe, from 
all injury, and, in a word, from every thing that may be 
of prejudice to others. If a ſovereign, who might keep 
his ſubje&s within the rules of juſtice and peace, ſuffers 
them to injure a foreign nation, either in its body or its 
members, he does no leſs injury to that nation, than if 
he injured them himſelf. In ſhort, the ſafety of the ſtate, 
and that of human ſociety, requires this attention from 
every ſovereign. If you let looſe the reins of your ſub- 
jects againſt foreign nations, theſe will behave in the 
ſame manner to you; and inſtead of that friendly inter- 
courſe, which nature has eſtabliſhed between all men, we 

ſhould ſee nothing but one nation robbing another. 
$. 73 However, as it is impoſſible for the beſt regulated ſtate, 
Kh or for the moſt vigilant and abſolute ſovereign, to model 
nation the at his pleaſure all the actions of his ſubjects, and to con · 
5 of indivi- ine them on every occaſion, to the moſt exact obedience, 
it would be unjuſt to impute to the nation, or to the 
ſovereign all the faults of the citizens. We ought not 
then to ſay in general, that we have recived an injury 
from a nation, becauſe we have received it from one of 

its members. 

Rok. But if a nation, or its leader, approves and ratifies 
Vnteſs it ap. the fact committed by a citizen, it makes the act its own: 


proves or rati- 7 
dee ua the offence ought then to be attributed to the nation, 


perhaps, only the inſtrument. 
; If 


as the author of the true injury, of which the citizen is, 
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If the offended ſtate keeps the guilty in his power, he 8.75. 
The conduct to 

may, without difficulty, puniſh him, and oblige him to be obferved by 

make ſatisfaction. If the guilty eſcape and returns into che offended. 

his own country, juſtice may be demanded from his ſo- 

vereign. 

And fince this laſt ought not to ſuffer his ſubjects to 6. 76. 

moleſt the ſubje&s of others, or to do them an injury, — 

much leſs ſhould he permit them audaciouſly to offend ſovereign, 

foreign powers : he ought to oblige the guilty to repair the 

damage, if that be pofſible, to infli&t on him an exem- 

plary puniſhment, or, in ſhort, according to the nature 

of the caſe, and the circumſtances attending it, to deli- 

ver him up to the offended ſtate there to receive juſtice . 

This is pretty generally obſerved with reſpe& to great 

crimes, or ſuch as are equally contrary to the laws, and 

the ſafety of all nations. Aſſaſſins, incendiaries and 

robbers, are ſeized every where, at the defire of the ſove- 

reign in the place where the crime was committed, and 

delivered up to his juſtice. They go ſtill farther in the 

Nates that ate more ſtrictly related by friendſhip and good 

neighbourhood : in the caſe of thoſe who commit com- 

mon crimes they are proſecuted by the civil power, and 

obliged to make reparation, or to ſuffer a flight civil pu- 

niſhment ; the ſubjects of two neighbouring ſtates are 

reciprocally obliged to appear before the magiſtrate of the 

place, where they are accuſed of having failed in 

their duty, upon a requiſition of that magiſtrate called. 

Letters Rogatory, they are cited according to law, and 

obliged to appear before their own magiſtrates : an admi- 

rable inſtitution, from which many neighbouring ſtates 

live together in peace, and ſeem to form only one republic! 

This is in force throughout all Switzerland. As ſoon as 

the Letters Rogatory are prepared in form, the ſuperior 

of the accuſed ought to let them take effect; it is not for 

him to know whether the accuſation be true or falſe ; he 

ought to preſume on the juſtice of his neighbour, and not 

to break by his diſtruſt, an inſtitution ſo proper to pre- 

ſerve good harmony between them : however, if by 


conſtant 
* 
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conſtant experience he finds that his ſubjeQs are diſturb- 
ed by the neighbouring magiſtrates, who call them be- 
fore their tribunals, he is doubtleſs permitted to think of 
the proteQion he owes to his people, and to refuſe the 
rogatories till they have given him a reaſon for the abuſe, 
and intirely removed it. But he alſo is to alledge his rea- 
ſons, and to ſet them in a fair light. 
$. 99. The ſovereign who refuſes to cauſe a reparation to be 
If he refuſes made of the damage cauſed by his ſubject, or to puniſh 
Juſtice, he takes 
upon himſelf a the guilty, or, in ſhort, to deliver him up, renders him- 
= — ſelf in ſome meaſure an accomplice in the injury, and 
fence. becomes reſponſible for it. But if he delivers up, either 
the goods of the guilty, or makes a recompence, in caſes 
that will admit of reparation, or the perſon, to render 
him ſubje& to the penalty of his crime, the offended has 
nothing farther to demand from him, King Demetrius 
having delivered to the Romans thoſe who had killed 
their embaſſador, the ſenate ſent back, reſolving to reſerve 
tothemſelves the liberty of puniſhing that crime by reveng- 
ing it on the King himſelf, or on his dominions (a). 
If this was really the caſe, and if the King had no ſhare 
in the aſſaſſination of the Roman embaſſador, the conduct 
of the ſenate was very unjuſt, and only worthy of men, 
who ſought a pretence to cover their ambitious enterpri- 
| Zes. | 
$78. In ſhort, there is another caſe where the nation in 
— _ ne. general, is guilty of the baſe attempt of its members. 
— Gon is mop Ag This is when by its manners or the maxims of its go- 
crimes of 
the citizens. vernment it accuſtoms, and authorizes its citizens' to 
plunder, and uſe ill foreigners indifferently, or to make 
inroads into the neighbouring countries, &c. Thus the 
nation of the Uſbecks is guilty of all the robberies com- 
mitted by the individuals of which it is compoſed. The 
princes whoſe ſubje&s are robbed and maſſacred, and 
whoſe lands are infeſted by theſe robbers, may juſtly pu- 
niſh 


(a) See Polybius, quoted by Bar- Book III. Chap. XXIV. $. VII. 
beyrac, in his notes on Grotius, - | 
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niſh the entire nation. What do I ſay? all nations have 
a right to enter into a league againſt ſuch a people, to re- 
preſs them, and to treat them as the common enemies of 
the human race. Chriſtian nations have no leſs a right 
to unite againſt the barbarous republics, in order to de- 
ſtroy thoſe haunts of pyrates, among whom the love of 
plunder, or the fear of a juſt chaſtiſement, are the only 
rules of peace and war. But the corſairs have the pru- 
dence to reſpe& thoſe who are moſt able to chaſtiſe them 
and the nations who know how to enjoy freely a rich 
commerce, are not ſorry at its being out of the power of 
others. 


CHAP. VIL | 
' Of the Domain in regard to different Nations. 


E have explained in Chap. XVIII. Book I, howa 6. 5 
nation poſſeſſes a country and occupies its domain —— 

and government. This country, with every thing in- 

eluded in it, becomes the property of the nation in ge- 

neral. Let us now ſee what are the effects of this pro- 

perty, with reſpect to other nations. The full domain is 

neceſſarily a proper and excluſive right: for if I have a 

full right to diſpoſe of a thing as I pleaſe, it follows from 

thence, that others have no right to it at all : fince if they 

had any, I could not freely diſpoſe of it. The particular 

domain of the citizens may be limited and reſtrained 

ſeveral ways by the laws of the ſtate, as it always is by the 8 

eminent domain of the ſovereign ; but the general do- bt 

main of the nation is full and abſolute, ſinee its authority N 

over the land cannot be limited : it excludes all right on 0 

the part of ſtrangers. And as the rights of a nation ought | 1 

to be reſpected by all others (F. 64. ), none can pretend Cl 

1 to any with reſpect to the country that belongs to that 1 

nation, nor ought to diſpoſe of it, wit its conſent, | | { 

any more than of every thing elſe ined in the FP 
country, 


The 
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3 $0, The domain of the nation extends to every thing it 
ache in poſſeſſes by a juſt title : it comprehends its ancient and 
the domain of original poſſeſſions and all its acquiſitions made'by means 
a nation. 
juſt in themſelves, or received as ſueh by nations; con- 
ceſſions, purchaſes, conqueſts made in a war carried on 
in form, &c. And by its poſſeſſion:, we ought not only 
to underſtand its lands, but all the rights it enjoys. 
1 RN a 8 
1 tes „5 1 goods even of the individuals in their totality 
the citizens, are Ought to be conſidered as the goods of the nation, in re- 


= — ien Bard to other ſtates. They, in ſome ſort, really belong 
reſpe to fo- to it from the right it has over the goods of its citizens, 
reign natlons. becauſe they make a part of ſum total of its riches, and 
augment its power ; and becauſe the nation has an in- 
tereſt in the protection it owes to its members. In ſhort, 
it cannot be otherwiſe, fince nations act and treat toge- 
ther in a body in their quality of political ſocieties,. and 
are conſidered as ſo many moral perſons. All thoſe who 
form a ſociety, a nation, being. conſidered by foreign 
ſtates, as making only one whole, one fingle perſon ; 
all their wealth together can only be conſidered as the 
wealth of that ſame perſon. And this is fo true, that 
each political ſociety may, if it pleaſes, eſtabliſh a com- 
munity of goods, as Campanella did in his republic of 
the ſun. Others will not enquire, what it does in this 
reſpect: its domeſtic regulations make no change i in its 
rights with reſpe& to ſtrangers, nor in the manner in 
which they ought to conſider the totality of its goods in 
what way ſoever they are poſſeſſed. 

$ 82. From an immediate conſequence of this principle, if 
8 a nation has a right to any part of the goods of another, 
ple. Primern it has a right indifferently to the goods of the citizens of 
that part, till the diſcharge of the obligation. This 

maxim is of great uſe, as ſhall be afterwards ſhewn. 
$. 83. The general domain of the nation over the lands it 
Je conne'U- inhabits is naturally connected with the empire; for in 
main of the eſtabliſhing itſelf in a vacant country, the nation, cer- 


nation with the . i 
ſovereignty, tainl y, did not pretend to have the leaſt dependence there 
| on 
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on any other power: and how ſhould an independent na- 
tion avoid having authority at home? Thus we have al- 
ready obſerved (Book 1. (. 205.) that in poſſefling a coun» 
try the nation is preſumed to poſſeſs at the ſame time its 
government We ſhall here proceed farther, and ſhew 
the natural connection of theſe two rights in an indepen- 
dent nation. How ſhould it govern itſelf at its pleaſure 
in the country it inhabits, if it cannot truly and abſolute- 
ly diſpoſe of it ? and how ſhould it have the full and ab- 
ſolute domain of the place in which it has no command ? 
Another's ſovereignty, and the rights it comprehends, 
muſt take away its freedom of diſpoſal. Add to this, the 
eminent domain which conſtitutes a part of its ſovereign- 
ty (Book I. F. 244.) and you will the better perceive the 
intimate conneQion there is between the domain and the 
empire of the nation. Thus what is called the high de- 
main, which is nothing but the domain of the body 
of the nation, or of the ſovereign who- repreſents 
it, is every where conſidered as inſeparable from the 
| ſovereignty. The uſeful domain, or the domain 
: reduced to the rights that may belong to a particular per- 


: ſon in the ſtate, may be ſeparated from the empire : and 
f nothing prevents the poſſibility of its belonging to a nati- 
8 on, in places that are not under its obedience. Thus ma- 
s ny ſovereigns have fiefs, and other properties, in the lands 
A of another prince : they therefore poſſeſs them in the 
n manner of individuals, 


The empire united to t de eſtabliſhes the ju- 


$. 34. 


if riſdiction of the nation in its territories, or the countfy Of juriſdition, 
* that belongs to it. It is thaty or its ſovereign, who is to 

of exerciſe juſtice in all the places under his obedience, to 
his take cognizance of the crimes committed, and the differ- 

ences that ariſe in the country. 

it Other nations ought to reſpect this right. And as the ad- 

bl miniſtration of juſtice neceſſarily requires that every de- | 
a» finitive ſentence, regularly pronounced, be eſteemed juſt, | 
ge 8 and + 
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§. 5. 
Effects of t he 
juriſdiction in 
foreign coun- 
tries. 


among foreigners. For example, the judge of the domi · 
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and executed as ſuch: as ſoon as a: cauſe in which: fo- 
reigners find themſelves intereſted, has been decided in 
form, the ſovereign of the defendants cannot hear their 
complaints. To undertake to examine the juſtice of a 
definitive ſentence, is to attack the juriſdiction of him 
who has paſt it. The prince ought not then to interfere 
in the cauſes of his ſubjects in foreign countries, and to 
grant them his protection, excepting in the caſes of a 
refuſal of juſtice, palpable and evident injuſtice, a ma- 
niſeſt violation of rules and forms; or, in ſhort, an odi- 
ous diſtinction made to the prejudice of his ſubjects, or 
of foreigners in general. The court of England has 
eſtabliſned this maxim, with great ſtrength of evidence, 
on occaſion of the Pruſſian veſſels ſeized and declared 
good prizes during the laſt war (a). What is here ſaid 
has no relation to the merit of that particular cauſe, fince 
it depended on facts. 

In conſequence of theſe rights of juriſdiction, the de- 
cifions made by the judge of the place within the extent 
of his power, ought to be reſpe&ed, and to be in force 


cil is to nominate tutors and guardians for minors and 
idiots, The law of nations which has an eye to the 
common advantage and the good harmony of nations, 
will then have this nomination of à tutor or guardian be 


valid and acknowledged in all countries where the pupil 


may have any concern. Uſe was made of this maxim in the 


year 1672, even with reſpe& to a ſovereign. The Abbe 


of Orleans, Sovereign Prince of Neufchatel in Switzer- 


land, being incapable of managing his own affairs, the 


King of France gave him for a guardian, his mother the 
Ducheſs Dowager of Longueville. The Ducheſs of 
Nemours, the fiſter of that prince, pretended to the 
guardianſhip for the principality of Neufchatel : but the 
| title 

(a) See the report made to the and Mr. Murray, This is an ex- 


King of Great Britain by Sir George cellent piece on the law of nations. 
Lee, Dr, Paul, Sir Dudley Ryder ; 


* 
i 
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title of the Ducheſs of Longueville was acknowledged 


by the three ſtates of the country. Her advocate found- 
ed her nighs on that princeſs's being eſtablſhed guardian 


by the judge of the place (a). This was applying a juſt 
Principle very ill: the domicil of the prince could be no 
where but in his-ſtate, and the authority of the Ducheſs 


of Longueville became firm and lawful at Neufchatel, 
only by the decree of the three. ſtates who alone had a 


right to chuſe a guardian for their ſovereign. 


In the ſame manner the validity ef a teſtament, as to 


its form, can only be decided by the judge of the domicil, 


whoſc ſentence delivered in form ought to be every where 


acknowledged. But without affecting the validity of the 


teſtament itſelf, the bequeſts contained in it, may be 


diſputed before the judge of the place where the effects 


are fituated, becauſe thoſe effeAs can only be diſpoſed of 


 conformably to the laws of the country. Thus the fame 


Abbe of Orleans we have juſt mentioned, having. ap- 
pointed the Prince of Conti his univerſal legater;. the 
three ſtates of Neufchatel gaue the inveſtiture of the prin- 
cipality to the Ducheſs of Nemours, without ſtaying t ili 
the parliament of Paris had pronounced their decifion an 
the queſtion: of two teſtaments oppoſed to that of the Abbe 
of Orleans: declaring that the ſovereignty was unalicna- 


dle. Beſides, it might ſtill be ſaid on: thus occaſion, 


that the domieil of the: prince could be no where: hut in 
the ſtate, | 


Every thing included in ie country belonging to the  5- 36. oe 
nation and nobody befides itſolf, or he ta whom it has uncultivated 


devolved its right, being able ta diſpoſe of it (5. 79%) 3 Places. 


if it has left uncultivated and deſart places in the country, 
no perſon whatſoever has a right to take poſſeſſion of them 
without its conſent. Though it does not make actual uſe 
of them, theſe places belong to it, it has an intereſt in 
preſerving them for future uſe, and ought: not to be ac- 
countable to any perſon for the: manner in which it makes 


82 uſe 
(a) Memoirs of Mad. the Duchefs of Longueville, 1670. 
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uſe of its property. *Tis proper to recolle& here, what 
we have obſerved above (Book I. F. 81.) : no nation can 
lawfully appropriate to itſelf a too diſproportioned exten- 
ſive country, and reduce other nations to want ſubſiſtence, 
and a place of abode. A German chief in the time of 


would not ſuffer to be inhabited, ſerving as a rampart 
againſt ſavage nations, were of extraordinary uſe to the 


Nero ſaid to the Romans, As heaven belongs to the 11 
« gods, ſo the earth is given to the human race: deſart * 
* countries are common to all (a) :” by which he would t 
let his proud conquerors know, that they had no right to 
reſerve and appropriate to themſelves a country which they pe 
left deſart. The Romans had laid waſte a chain of * 
countries along the Rhine to cover their provinces from 
the incurſions of the harbarians. This German's re- = 
C monſtrance would have had a good foundation, had the " 
| | Romans pretended to keep without reaſon a vaſt country ik 
þ which was of no uſe to them : but theſe lands which they 1 


| empire. 
5. 37. When there is not this fingular circumſtance, it is 
23 — equally agreeable to the dictates of humanity, and to the ara 
teſpect. particular advantage of the ſtate, to give theſe deſart * 
places to ſtrangers who are willing to clear the land and 'V 
to render it valuable. The beneficence of the ſtate thus 6 
turns to its own advantage, it acquires new ſubjects, and will. 
augments its riches and power. This is the practice in ths 
America; and by this wiſe method, the Engliſh have car- the 
ried their ſettlements in the New World to a degree of * 
power, which has conſiderably increaſed that of the na- mate 
tion. Thus the King of Pruſſia alſo, endeavours to re- that 
people his eſtates laid waſte by the calamities of anti- * 
ent wars. civil! 
ES $5: — OT The nation that poſſeſſes a country is at liberty to leave ads 
poſſeſſing things in the primitive communion certain things that have not the pa 
— — yet had a maſter, or of appropriating to itſelf the right the r 
maſter, of poſſeſſing thoſe things, as well as any other advantage their x 
for forwar 


(a) Sicut Cœlum Diis, ita terras generi mortalium data: vacuc, eas 
publicas e. Tacit, s CO 
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for which that country. is convenient. And as ſuch a right 


is of uſe, it is, doubtleſs, preſumed, that the nation 
reſerves it to itſelf. It belongs to it then, to the exclufion 
of ſtrangers, unleſs its laws expreſsly declare otherwiſe, 
as thoſe of the Romans, which left wild beaſts, fiſh, &c. 
in the primitive communion. No foreigner has then a 
natural right to hunt, or fiſh, in the territories of the 
ſtate, to appropriate to himſelf a treaſure found there, &c. 

Nothing hinders a nation, or ſovereign, if the laws 
permit, to have the power of granting ſeveral privileges 


$. 3g. 
Rights granted 


to other nati- 


in his territories to another nation, or in general to ſtran- . 


gers; every one being able to diſpoſe of his property, as 
he thinks proper. Thus ſeveral ſovereigns in the Indies 
have granted to the trading nations of Europe the right of 
having faQories, forts, and even fortreſſes and garriſons 


in places within their dominions. We may in the ſame 


manner give the right of fiſhing in a river, or on the 


coaſt, that of hunting in the foreſts, &c. and when once 


theſe rights have been validly ceded, they conſtitute a 
part of the poſſeſſions of him who has acquired them, and 
ought to be reſpeQed in the ſame manner as his antient 
poſſeſſions. 

Whoever agrees that robbery is a crime, and that we 
are not allowed to ſeize by force the goods of another, 
will acknowledge, without any other proof, that no na- 


It is LA. allows 


able to drive a 
nation out of 2 
20untry which 


tion has a right to chaſe another people from the country it inhadirs, 


they inhabit, in order to ſettle in it themſelves : for not- 
withſtanding the extreme inequality to be fonnd in cli- 
mates and lands, every people ought to be contented with 
that which is fallen to their ſhare. Will the conduRors 
of nations deſpiſe a rule that conſtitutes all their ſafety in 
civil ſociety ? Let this ſacred rule be intirely forgotten, 
and the peaſant will quit his thatched cottage to invade 
the palaces of the great, or the delightful poſſeſſions of 
the rich. The antient Helvetians, diſcontented with 
their native ſoil, burnt all their habitations, and marched 
forward, ſword in hand to ſettle in the fertile countries on 


the 
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the ſouth of Gaul. But they received a terrible leſſon 

. from a conqueror more able, and ſtill leſs juſt than they: 
Ceſer defeated them, and ſent them back into their -own 
country. Their poſterity, however, more wiſe than 
they, confined their views to the preſervation of the 
. lands, and the independence they had received from 
nature; they lived contented, and the labour of free 
hands counter-balanced the ſterility of the ſoil. 

91. There are conquerors who aſpiring after nothing but 
er enlarging the bounds of their dominions, without driv- 
touncs ot em- Ing out the inhabitants from the country, content them- 
pire. ſelves with ſubduing them: a violence leſs barbarous, but 

not leſs unjuſt: in ſparing the wealth of the individuals, 


they ſeize all the rights of the nation, and the ſove- 


5 reign. 
The 5. — * Since the leaſt uſurpation over the territory of another 
m1 . . * . o . © * 0 a E 
territories is an injuſtice ; in order to avoid being expoſed to tt, 


— be and to prevent every ſubjeR of diſcord, every occafion of 

tled, quarrel, the limits of territories ought to be marked out 
with clearneſs and precifion. If thoſe who drew up the 
treaty of Utrecht had applied on ſo important a ſubjeQ, 
all the attention it deſerved, we ſhould not ſee France 
and England in arms, in order to decide by a bloody war 
what are the bounds of their poſſeſſions in America: but 
ſome obſcurity, fome uncertainty, is often defignedly 
left in conventions to furniſh, the means of a rupture. 
An unworthy artifice in a tranſaction wherein good faith 
alone ought to preſide! We have alſo ſeen commiffaries 
endeavour to ſurprize or corrupt thofe of a neighbouring 
ſtate unjuſtly to gain for their maſter ſome leagues of 
territory. How can ces or miniſters allow themſelves 
in practices that would diſhonour a private man? 

They ought not only to be far from uſurping the terri- 
of v;olation tory of another, they ſhould alſo reſpect it, and abſtain 
amm. oc every act contrary to the rights of the ſovereign: 

for a foreign nation can claim no right to it (f. 79.) 


They cannot then, without doing an injury to the ſtate, 
enter 


Book H. Ch. VI. DIFFERENT NATIONS, 


enter ſword in hand into his territories in purſuit of a cri- 
minal, and take him from thence. This is at the ſame 
time injuring the ſafety of the ſtate, and offending againſt 
the rights of the empire, or the ſupreme authority of the 
ſovereign. This is what is called a violation of territory; 
and among nations there is nothing more generally ac- 
knowledged as an injury that ought to be repelled with 
vigour, by every ſtate that would not ſuffer itſelf to be 
opprefſed. We ſhall make wſe of this principle in ſpeak- 
ing of war, which gives occaſion for many queſtions on 
the rights of territory. 

The ſovercign may forbid the entrance of his . 
either in general, to every ſtranger, or in a particular 
caſe, or to certain perſons, or on account of certain at- 
fairs, according as he ſhall find it moſt for the advantage 
of the ſtate. There is nothing in all this, that does not 
flow from the rights of the domain and the empire: eve- 
ry one is obliged to pay a reſpe to the prohibition, and 
he who dares to violate it, incurs the penalty decreed to 
render it effectual. But the prohibition ought to be 
known, as well as the penalty annexed to the diſobedi- 
"ence : thoſe who are ignorant of it, ought to be informed 
when they make their appearance, in order to enter the 
country. Formerly the Chineſe, fearing leſt the com- 
merce of ſtrangers ſhould corrupt the manners of the na- 


$. 94- 
Of the — 
tion tꝭ enter 


the territory. 


tion, and make an alteration in the maxims of a wiſe, 


but fingular government, forbad all people entering the 
empire: a prohibition that was not at all inconſiſtent 
wit n juſtice, provided they did not refuſe the ſuccour re- 
quired by humanity, to thoſe whom a tempeſt or ſome 
neceſſity obliged to appear on their frontiers. It was ſa- 
lutary to the nation without injuring the rights of others, 
or even the duties of humanity which permit us, in caſe 
of competition, to prefer ourfelves to others. 

If two or many nations, diſcover, and poſſeſs at the 
ſame time, an ifland, on any other deſart land without a 


maſter, they ought to agree between themſelves, and make — — — : 


5.95 
Of a land pet. 
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Of a land poſ- 
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families in a 
country. 
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an equitable partition; but if they cannot agree, each 
will have the right of empire, and domain of the parts in 
which they firſt ſettled. | 

An independent private perſon, whether he has been 
driven from his country, or whether he has legally quit- 
ted it of himſelf, may ſettle in a country which he finds 
without a maſter, and there poſſeſs an .independent do- 
main. Whoeyer would afterwards make himſelf maſter 
of the intire country, could not do it with juſtice without 
reſpeQing the rights and independence of his perſon. 
But if he himſelf finds a ſufficient number of men who 
are willing to live under his laws, he may form a new 
ſtate within the country he has diſcovered, and poſſeſs 
there both the domain and the empire. But if this private 


perſon arrogates to himſelf alone an excluſive right to a 


country in order to be a monarch there without ſubjects, 
people will juſtly laugh at his vain pretenſions: a fooliſh 
and ridiculous poſſeſſion can produce no real right. 
There are alſo other means by which a private per- 
ſon may found a new ſtate. Thus in the eleventh 
century, ſome gentlemen of Normandy founded a new 


empire in Sicily, after having conquered it from the com- 


mon enemies of Chriſtendom. The cuſtom of the nation 
permitted the citizens to quit their country, in order tp 
ſeek their fortune elſewhere. $4; 

When many independent tamilies are ſettled in a 
country, they poſſeſs the free domain, but without 
empire, fince they do not form a political ſociety. No- 
body can ſeize the empire of this country: fince this 
would be to make theſe families ſubjects in ſpite of them- 
ſelves, arid no man has a right to command men who are 
free born if they do not voluntarily ſubmit to him. 

If theſe families have fixed ſettlements, the place 
each poſſeſſes properly belongs to that family: the reſt of 
the country, of which they make no uſe, being. left in 
the primitive communion, belongs to the firſt poſſeſſor. 
Whoever would ſettle there, may lawfully take poſſeſſion 
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Families wandering in a country, as the nations of 
ſhepherds who paſs over it, according as their wants re- 
quire, poſſeſs it in common; it belongs to them exclu- 
ſively of all other nations, and we cannot without 
injuſtice deprive them of the countries that are appro- 
priated to their uſe, But let us here recolle& what we 
have ſaid more than once (Book I. F. 81, and 209. Book 
II. $. 86.) : the Indians of North America had no right to 
appropriate all that vaſt continent to themſelves : and 
provided that people are not reduced to want land, others 
might, withoyt injuſtice, ſettle in ſome parts of a region 
which they were not in a condition to inhabit intirely. 
If the Agabian ſhepherds reſolved carefully to cultivate 
the land, a leſs ſpace might be ſufficient for them, In 
the mean time no other nation has a right to reduce 
their bounds, unleſs it be under an abſolute want of land. 
For, in fine, they poſſeſs their country, they make uſe 
of it after their manner, they reap from it an advantage 
ſuitable. to their manner of life, and in which they re- 
ceive laws from no one. In a caſe of preſſing neceſſity, 
I think, people may, without injuſtice, ſettle in a part 
of this country, on teaching the Arabs the means of 
rendering it, by the cultivation of the earth, ſufficient 
for their wants, and thoſe of the new inhabitants. 

It may happen that a nation may be contented with 


poſſeſſing only certain places, or appropriating to itſelf Poſſeſſion of 
certain rights in a country that has not a maſter, and be — * or of cer- 
little defirous of poſſeſſing the whole country. In this — in a 


caſe, another may take what the firſt has negleQed ; 
but this cannot be done without allowing them an intire 
and abſolute independence with reſpe& to all the rights 
acquired by the firſt. In this caſe it is proper that a re- 
gulation ſhould be made by a convention, and * is ſel- 
dom omitted among eivilized nations. 
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CH A P. VIII. 
Rules with reſpect to foreigners. 


E have already treated (Book I. 5. 213.) of the 
inhabitants, or of the men who reſide in a coun- 
try where they are not citizens. We ſhall only treat 


ought to have here of the ſtrangers who paſs or ſojourn in a country for 


towards ſtran- 


gers. 


& 100. 
Of the entring 
the territory. 


the management of their affairs, or in quality of mere 


travellers. The relation that ſubſiſts between them and 


the ſociety in which they are found, the ends for which 
they travel and reſide there, the duties of humanity, 
the rights, the intereſt, and the ſafety of the ſtate which 
receives them, the rights of that to which they belong; 


all theſe circumſtances, combined and applied according 


to caſes and circumſtances, ſerve to determine the con- 


duct that ought to be obſerved toward them, which con- 


ſtitutes right and duty, with regard to them. But the 


intention of this chapter is not ſo much to ſhew, what 


humanity and juſtice require towards ſtrangers, as to 
eftabliſh the rules of the law of nations on this ſubjeR ; 
rules tending to ſecure the rights of each, and to hinder 
the repoſe of nations being diſturbed by the quarrels of 
individoals. 

Since the lord of the territory may forbid its being en- 
tered when he thinks proper (F. 94.), he has, doubtleſs, 
a power to make the conditions on which he will admit 
of it. This, as we have already ſaid, is a conſequence 
of the right of domain. Can it be neceſſary to add, that 
the maſter of the territory ought here to reſpect the du- 
ties of humanity ? Tis the ſame with reſpe& to all rights; 
the proprietor may freely uſe them, and he does no in- 
jury to any perſon by making uſe of them; but if he 
would he free from all guilt and keep his conſcience pure, 
he will never make any other uſe of them but ſuch as is 
moſt conformable to his duty. We ſpeak here in gene- 
ral of the rights which belong to the lord of the country, 

reſerving 
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reſerving for the following chapter the examination of 

the cafes in which he cannot refuſe an entrance into his 

territory ; nd we ſhall ſee in Chap. X. how his duty to- 

wards afl mankind on other occaſions obliges him to per- 

mit the paſſage into, and a reſidence in, his ſtate. 

If the ſovereign annexes ſome particular conditions to 

the permiſſion of entering into his territories, it ought to 
be done in ſuch a manner, that ſtrangers may be inform- 
ed of it, when they preſent themſelves on the frontier. 
There are ftates, as China, and Japan, into which all 
foreigners are forbid to penetrate, without an expreſs 
permiſſion : but in Europe the acceſs is every where free 
to every perſon who is not an enemy of the (tate, except 
in ſome countries to vagabonds, 

But even in the countries where every ſtranger freely RN. 

enters, the ſovereign is ſuppoſed to allow him acceſs, only ſubject to the 
upon this tacit condition, that he be ſubjeR to the laws; _—__ 
I mean the general laws made to maintain good order, 
and which have mo relation to the title of citizen, or of 
ſubject of the ſtate. - The public ſafety, the rights of the 
nation, and of the prince, neceſſarily require this con- 
dition; and the ſtranger tacitly ſubmits to it, as ſoon as 
he enters the conntry, as he cannot prefume on having 
acceſs upon any other footing, The empire has the right 
of command in the whole country, and the laws are not 
contined to regulating the conduct cf the citizens among 
themſelves; but they determine what ought to be obſerv- 
ed by all orders of people throughout the whole extent of 
the ſtate. 

In virtue of this ſubmiſſion, the ſtrangers who commit . 102. 

a fault, ought to be puniſhed according to the laws of the d puniihable 
| according to the 

country. The end of pains and penalties is to render laws. 

the laws reſpected, and to maintain order and ſafety. 
From the ſame reaſon, the diſpute that may ariſe be- 5 103. 

tween the ſttangers, or between a ſtranger and a citizen, Who is the ; 
8 judge of their 5 
ought to be terminated by the judge of the place, and alſo diſputes, 4 
according to the laws of the place. And as the diſpute b 


properly 
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properly ariſes from the refuſal of the defendant, who 
pretends not to owe what is demanded of him; it fol- 


| lows from the ſame principle, that every defendant ought 


to be proſecuted before his judge, who alone has a right 
to conſtrain or condemn him. The Swiſs have wiſely 
made. this rule one of the articles of their alliance, in 
order to prevent the quarrels that might ariſe from abuſes 
that were formerly too frequent in relation to this ſubject. 
The defendant's judge, is the judge of the place where 
this defendant has his domicil, or that of the place where 
the defendant is, when any ſudden difficulty ariſes, pro- 
vided it does not relate to an eſtate in land, or to a right 


annexed to ſuch an eftate. 


In this laſt caſe, as theſe 


poſſeſſions ought to be enjoyed according to the laws of 


the country where they are ſituated, and as the right of 


granting the poſſeſſions is veſted in the ſuperior of the 
country, the diſputes relating to them can only be de- 
cided in the ſtate on which they depend. 

We have already ſhewn in (F. 84.), how the juriſdic- 
tion of a nation ought to be reſp ected by the other ſove- 
reigns, and in what caſes only, they may interfere in the 
cauſes of their ſubje&s in foreign countries. 

The ſovereign ought not to grant an entrance into his ſtate 
The protection to make ſtrangers fall into a ſnare : as ſoon as he receives 
them, he engages to protect them as his own ſubjects, 
and to make them enjoy, as much as depends on him, an 


intire ſecurity. 


Thus we ſee that every ſovereign who 


has given an aſylum to a ſtranger, conſiders himſelf no 
leſs offended by an injury that may be done to him, than 
he would be by an a& of violence committed on his own 
ſubject. Hoſpitality was in great honour among the an- 
tients, and even among barbarous nations, ſuch as the 


Germans. 


Thoſe ſavage people who treated ſtrangers ill, 


that Scythian nation which ſacrificed them to Diana (a) 


(a) The Taurians, fee Grotius de jure belli & pacis, Lib. II. Cap. XX. 
% 7. S. XL. 
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were held in abhorrence by all nations, and Grotius juſtly 


ſays (b) that their extreme ferocity cut them off from hu- 


man ſociety. All other nations had a right to unite their 
forces in order to chaſtize them. 
From a ſenſe of gratitude for the proteQion 1 


The 22 of a 


him, and the other advantages he enjoys, the ſtranger qranger, 


ought not to confine himſelf to the reſpect due to the laws 
of the country, he ought to aſſiſt it upon occaſion, and 
to contribute to its defence, as much as his being a citi- 
zen of another ſtate may permit him. We ſhall ſee 
elſewhere what he can, and ought to do, when the coun- 
try is engaged in war. But nothing hinders his defend- 
ing it againſt pyrates or robbers ; againſt the ravages of 


an inundation, or the devaſtations of fire. Can he pre-- 


tend to live under the protection of a ſtate and to partici- 
pate in a multitude of advantages, without doing any 
thing for its defence, and to be a tranquil ſpectator of the 
dangers to which the citizens are expoſed ? 


Indeed he cannot be ſubject to the taxes that have only 2 
a relation to the citizens ; but he ought to contribute his he is * 


ſhare to all the others. Being exempted from ſerving in 
the militia and the tribute deſtined for the ſupport of the 
rights of the nation he will lags the dutics impoſed upon 
proviſions, merchandize, &c. and, in a word, every 
thing that has only a relation to his reſidence in the 
country, or to the affairs which brought him thither. 
The citizen or the ſubje& of a ſtate who abſents him- 
ſelf for a time without any intention to abandon the 


lege by his abſence : he preſerves his rights, and remains 
bound by the ſame obligations. Being received in a fo- 
reign country, in virtue of the natural ſociety, the com- 
munication, and commerce, which nations are obliged 
to cultivate with each other (Prelim. f. 11. and 12. Book 
II. $. 21.), he ought to be conſidered there, as a mem- 
ber of his own nation, and treated as ſuch. 


b) Ibid, 
The 


5. 106. 
what taxes 
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RULES. WITH RESPECT Book II Ch VII. 
The ſtate, which ought to reſpect the rights of other 


no right over Ration, and in general thoſe of all mankind, cannot ar- 


the perſon of 
Kranger. 


a rogate to itſelf any power over the perſon of a ſtranger, 


who does not become a ſuhject by entering into the ter- 
ritory. The ſtranger cannot pretend to enjoy the liber- 


ty of living in the country without reſpecting the laws; 


if he violates them, he is puniſhable as the diſturber of 


the public peace, and being guilty with. reſpect to- ſociety; 


& 110, 


Who are the 


but he is not obliged to ſubmit, like the ſubjects, to all 
the commands of the ſovereign : but if ſuch things are 
required from him as he is not willing to perform, he 
may quit the country, Free at all times to leave it, the 
people have no right to detain him, except for a time, 
and from very particular reaſons, as in a time of war, 
from the fear, leſt knowing the ſtate of the country, and 
the ſtrong places, he ſhould communicate his knowledge 
to the enemy. From the voyages of the Dutch to the 
Eaſt-Indies we learn, that the Kings of Corea forcibly 
detained the ſtrangers who were ſhip-wrecked' on their 
coaſt ; and Bodinus aſſures us (a), that a cuſtom ſo con- 
trary to the law of nations was practiſed in his time in 
Athiopia, and even in Muſcovy, This is wounding 
both the rights of poi vate perſons. and. thoſe of the ſtate to 
which they belong. Things have been greatly changed 
in Ruſſia; a fingle reign, that of Peter the Great, hay 
placed that vaſt empire in the rank of civilized. nations. 

The property of an individual does not ceaſe to belong 
to him on account of his being in a foreign country, and 
it ſtill is a part of the totality of the wealth of his nation 
(F. 81.)- The pretenſions which the lord of the territory 
might form in reſpect to the wealth of a foreigner would 
be then equally contrary to the rights of the proprietor, 
and to theſe of the nation of which he 1s a member. 

Since the ſtranger remains ſtill a citizen of his. coun- 


heirs of a iran. try, and a member of his own nation ($.. 10.) ; the 


Fer. 


(a) In his Republic, Book 1, Chap. VI. | 
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wealth he leaves at his death in a foreign country ought 
naturally to devolye to thoſe who are his heirs according 
to the laws of the ſtate of which he was a member. But 


this general rule does not prevent the immoveable effects | 


following the diſpoſition of the laws of the country where 
they are ſituated (ſee g. 103.). , 


As the right of bequeathing by will, or of diſpoſing of 
his fortune, in caſe of death, is a right reſulting from 


$. 131, 


Of the tefta- 
ment of a fo- 


property; it cannot, without injuſtice, be taken from a reigner. 


ſtranger. The ſtranger has then by natural right the li- 
berty of making a will, But it is aſked by what laws he is 
obliged to regulate himſelf either in the form of his teſta- 
ment or in the diſpoſal of his property ? 1. As to the form 
or ſolemnities appointed to ſettle the validity of a will, it 
appears that the teſtator ought to obſerve thoſe that are 
_ eſtabliſhed in the country where it is written, unleſs the 
laws of the ſtate of which he is a member, otherwiſe or- 
dainz in every caſe he will be obliged to follow the for- 
malitics the laws preſcribe, if he would, with validity, 
diſpoſe of the wealth he poſſeſſes in his own country. I 
ſpeak here of a teſtament to be opened in the place where 
the perfon dies; for if a traveller makes his will, and 
ſends it ſealed up into his own country, it is the ſame as 
if it had been written there, and ought to follow the laws 
of it. 2. As to the bequeſts themſelves, we have already 
obſerved, that thoſe which relate to immoveables ought to 
be conformable to the laws of the country where thoſe im- 
moveables are ſituated. The foreign teſtator cannot dif- 
poſe of the goods moveable or immoveable which he poſſ- 
eſſes in his own country, otherwiſe thaw in a manner con- 


formable to the laws of the ſame country. But as to 


moveable goods, ſpecie, and other effects which he poſſeſſ- 
es elſewhere, which he has with him, or which follow his 
perſon, we ought to diſtinguiſh between the local laws, 
that do not extend beyond the territory, and the laws that 
have a relation to the rank of a citizen. The ſtranger re- 
maining a citizen of his country, he is always bound by 

theſe 


<> -- 


— 


* — + — 


S S 


. 
. 
q 
1 
4. 
n 
: 
q 


= ©. het —— 


— — 


— 


5. \ = FX. . 
— — * 
= Y s r * 1 
— _ _— — * = , * 5 > 


| 48 . 
_ * | 
— 


— 
= 


— — 4 _— 
= — — 


n — 
—— 4 
— 


— 


2 2 "I ——_ . 
— 1 — 893 re * 


.% 
——_— 


4 —_ - — 4 
— = mg - 
— FT . 


— 
-- — 3 - 


— — _— 
bac) 


_ „„ ³·˙ ĩðͤ — 
EZ. 2 


— 
— 


— a _ - 
- . — — 2 © 
—— — —— — * — 
: — - I» 
. — — . — ” 
——-- 
(-—" 


—_ 
＋— — — 


— 22 — 


272 


RURES WITH RESPECT Book II. Ch. VII. 


theſe laſt laws, wherever his is -placed, and he ought 
to conform to them in the diſpoſal of his natural goods, 


and all his moveables whatſoever. The laws of this 
kind made in the country where he is placed, and 
of which he is not a citizen, are of no force with reſ- 
pe to him. Thus a man who makes his will and dies in 
a foreign country, cannot deprive his widow of the 
part of his moveable effects aſſigned to that widow by 
the laws of the country. A Geneveſe obliged by the 
law of Geneva to leave a portion to his brothers or 
his couſins, if they are his next heirs, cannot de- 


prive them of it by making his will in a foreign country, 


while he remains a citizen of Geneva : but the ſtran- 
ger dying at Geneva, is not obliged, in this reſpeQ, 
to conform to the laws of the republic. The caſe 1s 
quite otherwiſe with reſpe& to local laws : they regu- 
late what may be done in the territory, and do not 
extend beyond it. The teſtator is no longer ſubject to 
them when he is out of the territory, and they do not af- 
fe& that part of his wealth which is alſo out of it. The 
ſtranger is obliged to obſerve theſe laws in the country 
where he makes his will, with reſpect to the goods he 
poſſeſſes there. Thus an inhabitant of Neufchatel, to 
whom intails are forbidden, in his country, with reſpect 
to the goods he poſſeſſes there, freely makes an intail of 


the eſtate he poſſeſſes out of the juriſdiction of the coun- 


try, if he dies ina place where intails are allowed ; and 
a foreigner making a will at Neufchatel could not make an 
intail of even the moveable goods he poſſeſſes there ; if 


ve might not always ſay, that his moveable goods are ex- 


cepted by the ſpirit of the law. 
What we have eſtabliſhed in the three preceding ſecti- 


Of the right of ons, is ſufficient to ſhew, with how little juſtice the trea- 
Eſcheatage. 


ſury, in ſome ſtates, lays claim to the effects left there by 
a foreigner at his death. This practice is founded on 
what is called the right of Eſcheatage, by which forcigners 


are excluded from all inheritances in the ſtate, either 
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Book II. Ch. VIII. TO FOREIGNERS, 


with reſpect to the goods of a citizen or to thoſe of an 
alien, and therefore they cannot be conſtituted heirs by 
will, nor receive any legacy. Grotius juſtly obſerves, 
that this law was made in the ages when foreigners were 
almoſt confidered as enemies (a). When even the 
Romans were become a very polite and learned people, 
they could not accuſtom themſelves to confider 
foreigners as men who had a right to the ſame privileges 
as they themſelves enjoyed. The people, faid Pom. 
« ponius the civilian, with whom we have neither 
« friendſhip, nor hoſpitality, nor alliance, are not 
« our enemies: yet if the things that belong to us 
« fall into their poſſeſſion and they are the pro- 
<« prietors of them, freemen become their ſlaves; and 
© they are on the ſame terms with reſpe& to us (5).” 
We muſt believe that ſo wiſe a people only preſerved ſuch 
inhuman laws from a neceſſary retaliation, as they could 
have no other reaſon for it, from barbarous nations with 
whom they had no connection nor any treaty. Bodinus 
ſhews (c) that the rights of Eſcheatage are derived from 
theſe worthy ſources. The Emperor Frederic II. firſt 


aboliſhed it by an ediQ, which permitted a/l foreigners 


dying within the limits of the empire to diſpoſe of their ſub- 
flance by teflament, or if they died inteſtate to have their 
neareft relations for heirs (d). But Bodinus complains 


that this edi& was but badly executed. Why does there 


ſtill remain any veſtiges of ſo barbarous a law in Europe, 
which is now ſo enlightned and ſo full of humanity ? 


The law of nature cannot ſuffer it to be put in practice, 


but by way of retaliation. This is the uſe made of it by 
the King of Poland in his hereditary ſtates : the right 


of Eſcheatage is eſtabliſhed in Saxony: but the ſovereign 


is ſo juſt and equitable, that he makes uſe of it only 
againſt the nations that conſider the Saxons as ſubjeQ to 
them. e T The 


(a) De jure belli & pacis, Lib. II. quieu's Trandlation in his Spirit of 
Cap. VI. S. 14 . Laws. 

(5) Digeſe, Lib, XLIX, Tit. XV. (c) His Republic, Book I, Chap. 
De r & Poſlimin, I make VI. (d) Ibid. 
uſe of the Preſident de Monteſ- 
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RULES WITH RESPECT; &c. Book It: Chi VII. 
The right bf Rrdigh duties i more cbnforniabvle to juſ- 
tice, and the mutual obligation of nations. We give 
this name to the right by virtue of which the ſovereigti 
retains a moderate part of the goods either bf the ci- 
tizens or foreigners ſent out of his territories tb paſs into 
the hand of ſtrangers. As the carrying away of theſe 
goods is a loſs to the ſtäte, it may juſtly receive an equi 
table recompence. | 
Every ſtate has the liberty of granting or refuſing 
foreigners the power of poſſeſſing fands or other immove- 
able goods within its On IF it grants them theſe 
privileges, theſe kin poſſeſſions belonging to fortig- 
nets, remain de to W. juriſdiction, and the laws of 
the cbuntry, and to the ſathe taxes as the feſt. The 
government of the ſovereign extends over the Whole ter- 
ritory, and it would be abſurd to except fome parts from 
it, on actount of their being poſſeſſed by foreigners. 
If the ſovereign does not permit aliens to poſſeſs immove- 
ables, nobody has a right to complain of it;; for he inay 
Have very good reaſons for acting in this manner, and 
rangers! not being able to claim any right in his ter- 
Fitorics (F. 79.), they ought not to take it ill, that he 
makes uſe of his power and of his rights in the manner 
which he thinks moſt for the advantage of the tate. 
And as the ſovereign may refuſe ſtrangers the power of 
poſſeſſing immoveables, he is doubtleſs at liberty to grant 
it only on certain conditions. 

Nothing naturally hinders foreigners contracting mar- 
riage in the ſtate. But if theſe marriages are found pre- 
judicial or dangerous to a nation, it has a right, and 
it is even obliged to prohibit them, or to anitex the per- 
miſſion of them to certain conditions; and as it belongs 
to the nation or its ſovereign to determine what appears 
moſt, for the welfare of the ſtate, other nations ought to 


acquieſce in what is in this reſpect appointed in a ſove- 
reign ſtate. Citizens are almoſt every where forbid to 


marry forcigners of a different religion; and in many 
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Book: I. Ch. X. RIGHTS WHICH BELONG, @&-. 


places of Switzerland a citizen cannot marry a foreign 
woman, unleſs he proves that ſhe brings him in marriage 
a certain Jum fixed by the law. 


CHAP. N. 


. Of the Rights which belong to all Nations after the Intro- 
duction of Domain and Property. 


F obligation, as we have obſerved, gives a right to 
the things without which it cannot be fulfilled ; every 


duces in this manner rights equally abſolute, neceſſary, 
and that cannot be taken away. Nature impoſes no 
obligations on men, without giving them the means of 
fulfilling them, They have an abſolute right to the 
neceſſary uſe of theſe means : 
of this right, as nothing can diſpenſe with their fulfilling 
their natural obligations. 


In the primitive communion, men had, without 5; | he 
diſtinction, a right to the uſe of every thing, ſo far as which remains 
& . b [8.5579 of the primitive 
it was neceſſary to diſcharge their natural obligations. communion. 
And as nathing could deprive them of this right, the 
introduction of domain and property could not take place 
without leaving to every man the neceſſary uſe of things; 
that is, the uſe abſolutely required for the accompliſh- 
ment of his natural obligatians. We cannot then ſup- 
poſe them introduced without this tacit reſtriction, that 
every man preſerves ſame right to the things ſubjected to 
property in the caſe where, without thisright he would 
remain abſolutely deprived of the neceſſary uſe of things 
of this nature. This right 1 is then a neceſſary remainder 
of the primitive communion. 

The domain of nations does not then hinder every one 5. 1186 
having ſome right to that which belongs to others in — 

remains 

caſes where they find themſelves deprived of the neceſſary to each nation 


uſe of certain things, if the property of others abſolutely — — 


nothing can deprive them 
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§. 116. 
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abſolute, neceſſary, and indiſpenfible obligation pro- _ — 


exclude them. We ought carefully to weigh all the cir- others. 


1 cumſtances 


ww * 4 0 © a. _ _ 
_— — — | 


— — 


— 
— = 


- - —_ 
2 3 _—_ 1232 


89838 = l _— 
— — 


— 


RIGHTS WHICH BELONG Book II. Ch. IX. 
cumſtances in order to make a juſt application of this 
principle. | 320 | 

8. 119. I ſay the ſame of the right of necefſity- We thus call the 
—n—_— right of right which neceſſity alone gives to the performance of 
. 4 certain actions that are otherwiſe unlawful, when without 
theſe actions it is impoſſible to fulfil an indiſpenſible obli- 
ration. We ought to take great care, in this caſe, that 
the obligation be really indiſpenſible, and the act relating 
to it, the only means of fulfilling this obligation. If ei- 
ther of theſe conditions are wanting, there is no right ef 
neceſſity. We may fee theſe ſubjects diſcuſſed in treatiſes 
on the law of nature, and particularly in that of Mr. 
Wolf. I confine myſelf here to exhibit in a few words the 
principtes we have occaſion for, in order to explain the 
rights of nations. | | 
| The earth was deſigned to feed its inhabitants, and the 
Of d. re of property of one ought not to reduce him who is in the 
procuring pro= want of every thing; to die with hunger. When there- 
viſtons by force. p LE . 4 
fore a nation is in abſolute want of proviſions, it may 
oblige its neighbours who have more than they want for 
themſelves, to deliver them up at a juſt price, or even to 
take them by force, if they will not ſell them. Extreme 
neceſſity revives the primitive communion, the abolition 
of which ought to deprive no perſon of the neceſſaries of 
life (F. 117.) The ſame right belongs to individuals 
wneh a foreign nation refuſes them a juſt aſſiſtance. 
Captain Bontekoe, a Dutchman, having loſt his veſſel at 
ſea, ſaved himſelf in the ſhallop with a part of the crew, 
and landed on. an Indian coaſt, where the barbarous in- were or 


habitants refuſing him proviſions, the Dutch obtained under ] 

them ſword in hand (a). juſt ſtat 

3 In the ſame manner, if a nation has a preſſing want | the righ 

Of the right of Of the veſſels, waggons, horſes, or even the labour of which: 

making uſe of ſtrangers, it makes uſe of them either by free conſent or did not 
the things that 

belong to by force; provided that the proprietors are not under the and robl 

$ others, ſame neceſſity. But as it has no more right to theſe thingy much le 

| than 
(7) Bontekoe's voyage, in the voyages of the Dutch to the Eaſt-Indies, (+ 


Book Il. Ch. IX. TO' ALL NATIONS, &. 4 Mi 


than neceſſity gives it, it ought to pay for the uſe it 
makes of them, if it be able to do it. The practice of 
Europe is agreeable to this maxim. Nations retain by 
force foreign veſſels found in a port, but oy pay far the 
advantage they reap from them. $. 122, 


Let us ſay a word on a more W caſe, ſince au- Ol te richt “ 


carrying off 
thors have treated of it; a caſe in which at preſent people,women. 


are never reduced to employ force. A nation can only 
preſerve and perpetuate itſelf by propagation. A people 
have then a right to proeure the women abſolutely neceſ- 
ſary to its preſervation, and if its neighbours, who have 
more than they make uſe of for that purpoſe, refuſe them, 
they may juſtly have recourſe to force. We have a fa- 
mous example of this in the rape of the Sabines (a). 
But t hough a nation is allowed to procure for itſelf, even 
by force of arms, the liberty of obtaining young women 
in marriage, no particular young woman, can be con- 
ſtrained in her choice, nor become, by right, the wife 
of her raviſher. Attention has not been pajd to this by 
thoſe who have decided without reſtriction, that the 
Romans did nothing unjuſt on this occaſion (5). It is 
true, that the Sabine women ſubmitted to their fate with 
a good grace, and when their nation took up arms to re- 
venge them, it ſufficiently appeared from the zeal with 
which they themſelves ruſhed between the combatants, 
that they freely acknowledged the Romans for their law- 


ful huſbands. 
Let us fay ſtill, that if the Romans, as many pretend, 


were originally no more than a band of robbers united 
under Romulus; they did not form a true nation, or a 
juſt ſtate; the neighbouring nations were then much in 
the right to refuſe them women, and the law of nature, 
which approves no civil ſociety, but thoſe that are juſt, 
did not require them to furniſh that ſociety of vaga bonds 
and robbers with the means of perpetuating themſelves : 
much leſs did it authorize them to procure theſe * 


(o) Tir. Liv. Lib.l, 0 , Fu. Gear. 5. 341% 
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Of 2 n it o The right of paſſage is alſo a remainder of the primi- | 


§. 124. 


ing what we 


prietor prevail over that of all others. When therefore 
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force, In the ſame manner, no nation was obliged to 
furniſh the Amazons with males. That female ſtate, if ' ol 
it ever exiſted, put itſelf by its own fault, 6ut of a con- 
dition to ſupport itſelf without foreign affitance. 


tive communion in which the intire earth was common 
to men, and the paſſage was every where free actording 
to their neceſſities 3 nobody could intirely deprive them 
of this right (f. 119.) ; but the exerciſe of it was limit- 
ed by the introduction of domain and property: fince 
that introduction we can no otherwiſe make uſe of it 
than by reſpecting the proper rights of others. The 
effect of property is to make the advantage of the pro- 


the tnaſter of the territory thinks proper to refeſe your 
entering into it, it is neceſſary that you ſhould have ſome 
reaſon ſtronger than his, for entering it in ſpite of him. 
Such is the right of neceſſity: it permits your perform- 
ing an action illicit on other oc ens, that of not re- 
fpeQing the right of domain. When a true neceffity 
obliges you to enter into the country of another; for 
example, if you cannot otherwiſe deliver yourfelf from 
an imminent danger, if you have no other paſſage for 
procuring the means of Hife, or thoſe of fatisfying fome 


other indiſpenſible obligation, you may force a 'pafſage condit 
that is unjuſtly refoſed. .But if an equal neceffity ob- try; a 
liges the proprietor to refuſe your entrance; he refuſes leaſt o 
it juſtly; and his right prevails over yours. Thus a pees 0 
veſſel toſt by a tempeſt, has a right to enter, 'even by Precedi 
force into a foreign port. But if that veſſel is infected : We 
with the plague, the maſter of the port may keep it at a Re of | 
diſtance, by diſcharging his cannon, and yet not offend : diff 
either againſt juſtice or even charity, which in ſuch a 82 
caſe ought doubtleſs to begin at home. 3 2 85 
And of procur- The right of paſſage in a country would be often uſe- that : , 
leſs without that of procuring, at a juſt price, the things Fae 4 


Want, 


the perſon has occaſion for; as we have already ſhewn 


(F. 120.) 
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($- 120.) that we may, in We of A hs proviſi- 
ons even by force. 

In ſpeaking of exile and beaihment, we have 0 obſeryed 
(Book I. F. 329—231-) that every man has a right to 


with reſpect to individuals, may be applied to whole na- 
tions: for if a geople are driyen from the place of their 
abode, they have a right to ſeek 2 retreat ; the nation to 
which they addreſs themſelves ought then to grant them 
a place of habitation, at leaſt for a time, if i it has not ve- 


ry important reaſons to refuſe them. But 16 the oountry 
inhabited by this nation is ſcarcely ſufficient for itſelf, no- 


thing can oblige it to admit ſtrangers to ſettle there for 
ever: and eyen when it is not convenient to grant them 


a perpetual habitation, it may ſend them away. As they : 


have the reſource of ſeeking an eſtabliſhment elſewhere, 
they cannot be authorized by the right of neceflity to ſtay 
in ſpite of the maſter of the country. But it is neceſſary, 
in ſhort, that theſe fugitives ſhould find a retreat, and if 
every body refuſes them, they may juſtly fix in the firſt 
country where they find land enough for themſelves, 
without taking that cultivated by the inhabitants: but in 
this caſe, their neceſſity gives them only the right of ha- 
bitation, and they ought to ſubmit to all the tolerable 
conditions impoſed upon them by the maſter of the coun- 
try ; as paying him tribute, becoming his ſubjeQs, or at 
leaſt of living under his protection, and in certain reſ- 
pects depending on him. This right, as yell as the two 
preceding, is a remainder of the primitive communion. 
We have ſometimes been obliged to anticipate the ſub- 


ject of the preſent chapter in order to follow the orger of As 


the different ſubjects that preſent themſelves. Thus, in uſe of which is 
inexhauſtible. 


ſpeaking of the open ſea, we have *remarked (Book I. $ 
281.) that things the uſe of which i is inexhauſtible, cannot 
fall under the domain or property of any one: becauſe in 
that free and independent, ſtate in which nature has pro- 
duced them, 17 ay be equally 85 to all men. 

Even 
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Of the right of 
inhabiting a fo- 


inhabit ſome part of the earth. What we have ſhewn reign country. 
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$. 127. 
Of the right 
innocent uſe. 
3 


| exhauſtible. 


RIGHTS WHICH BELONG Book. II. Ch. IX. 
Even the things which in other reſpeQs are ſubject to do- 


main, if their uſe is inexhauſtible they remain common 
with reſpe& to that uſe. Thus a river may be ſubject 
both to domain and empire; but in quality of running 
water it remains common ; that is, the maſter of the river 


cannot hinder any one from drinking and drawing wa- 


ter out of it. Thus the ſea, even in thoſe parts that are 
occupied, being ſufficient for the navigation of the whole 
world, he who has the domain cannot refuſe a paſſage 
through it to any veſſel from which he has nothing to 
fear, But it may happen, by accident, that this inex- 
hauſtible uſe of the thing may be juſtly refuſed by the 
maſter, when advantage cannot be made of it, without 
incommoding him, or doing him a prejudice. For in- 
ſtance, if you cannot come to my river for water without 
paſſing over my land, and damaging the crop it bears, I 
may exclude you for that reaſon, from the inexhauſtible 
uſe of the running water; and you loſe i it by accident. 
This leads us to ſpeak of another right that has a great 
connection with this, and is even derived from it; ; that 
is the right of innocent uſe. | 

We call innocent uſe or innocent utility that which may 


of be derived from a thing without cauſing either loſs or in- 


convenience to the proprictor ; and the right of innocent 


uſe is the right we have to that uſe which may be drawn 


fron things belonging to another, without cauſing him 
either loſs or inconvenience. I have ſaid that this right 
flows from the right to things, the uſe of which is in- 
In fact, a thing that may be uſeful to 
any one without loſs or inconvenience to the maſter, 
is, in this reſpect, an inexhauſtible uſe, and for this rea- 
ſon the law of nature allows all men F right to it notwith- 
ſtanding. the introduction of domain and property · 
Nature, who deſigns her gifts for the common advantage 


| of men, does not allow of their being kept from their 


uſe, when they can be furniſhed with them without any 
Prejudice to the * and by leaving ſtill untouch- 


ed 
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ed all the utility and advantages he is W 8 of receiv- 
ing from his rights. 

This right of innocent uſe i is not „ perfeQ right like 
that of neceſſity; for it belongs to the maſter to judge, 
if the uſe we would make of a thing that belongs to him, 
will be attended with no damage and inconvenience. 
If others pretended to judge of it, and to force the pro- 
prietor, in cafe of refuſal, he would be no longer maſter 

of his property. Frequently the uſe of a thing will ap- 
| pear innocent to him that would receive advantage from 
it, though in fact it is not ſo : and therefore to undertake 
to force the proprietor, is obliging him to commit injuſ- 
tice, or rather it is actually to commit it, ſince it is 
violating a right that belongs to him, of judging what he 
ought to do. In all caſes ſuſceptible of doubt we have 
then only an imperfe& right to the innocent uſe of the 
things that belong to others. 

But when the innocence of the uſe is evident, and ab 
ſolutely indubitable, the refuſal is an injury. For beſides 
it's manifeſtly depriving him who demands the innocent 
uſe of his right, it ſhews with reſpe& to him, the injuri- 
ous diſpoſitions of hatred and contempt. To refuſe a 
merchant-ſhip the paſſage into a ſtreight, to fiſhermen 
the liberty of drying their nets on the banks of the ſea, 
or to deny others the privilege of water out of a river, is 
viſibly injuring their right to an innocent uſe. But in 


F. 128. 


Of the nature of 


this general 
right, 


22 
And in caſes 
not doubtful, 


all caſes, if we are not preſſed by neceſſity, we may de- 


mand of the maſter the reaſons of his refuſal, and if he 
gives none, we may conſider him as unjuſt, or as an 
enemy with whom we are to act according to the rules 
of prudence. In general we ſhould regulate our ſenti · 
ments and conduQtowards him, according to the greater 
or leſs weight of the reaſons on which he ads. 


. All 


— > ——= — = 


=_Y 


—— — =. — — — — 


- 
0 


5 How A NATION over ro vsx Book H. Ch. X. 


§. 130: 


Of the exerciſe uſe of the things that are under any one's domain. 


of this right be- 


eween nations, But in the particular application of this right, it is for the 
proprietary nation to ſee whether the uſe that would be 
made of what belongs to it is truly innocent, and if it 
refuſes, it ought to alledge its reaſons ; for it ought nat 
to deprive others of their right through mere caprice. 
All this proceeds from right ; and it muſt be remembered 
that the innocent uſe of things is not comprehended in 
the domain or the excluſiye property. The domain gives 
only the right of judging in particular caſes, whether the 
uſe is really innocent. Now he who judges ought to have 
his reaſons, and he ſhould mention them if he would 
appear to judge, and not to act from caprice or ill-nature. 
All this, I ſay, is of right; we are going to conſider in 
the following chapter, what the duties of a nation with 


reſpect to what others preſcribe i in the uſe to be made of 
its rights. 


CHAP. X. 


How a Nation ought to uſe its Right of Domain in order to 
diſcharge its Duties towards n, with reſpect to their 
innocent uſe, 


1 INCE the law of nations treats, as well of the duties 
The general of ſtates as of their rights, it is not ſufficient to ex- 
— — the pro- plain on the ſubject of innocent uſe, what all nations 

have a right to require from the proprietor; we ought 
now to confider the influence of the duties towards others 
in the conduct of the ſame proprietor. As it belongs to 
him, to judge whether the uſe is really innocent, and 
whether it will be attended with no damage to himſelf, 


he ſhould found his refuſal on true and ſolid reaſons» 
This is a maxim of equity : he ought not even to take 


this meaſure for trifles, for a ſlight loſs, or ſome little in- 
convenience; humanity forbids this, and the mutual 


love which men owe to cach other, requires greater 
ſacrifices. 


All nations have then a general right to the innocent 


7 Þ 
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ſacrifices. It would be certainly deviating too far from 
that univerſal benevolence which ought to unite the hu- 
man rave, to refuſe a conſiderable advantage to a ſingle 
_ perſon, or to a whole nation, when there would reſult 


from granting it an inconſiderable loſs, or a ſmall incon- 


venience to ourſelves. A nation ought then, in this re- 
fpe& to regulate itſelf on all occafions, from reaſons pro- 
portioned to the advantages and neceſſities of others, and 
to reckon as nothing a ſmall expence or ſupportable in- 
convenience, when great good will reſult from it to any 
other. Bat nothing obliges it to be at expence, or to 
throw itſelf into embarraſſments to grant others a cuſtom 
that will be neither nectſſary to them nor very uſeful. 
The ſacrifice we here require is not contrary to the inter- 
eft of the mation. It is natural to think that the others 


vantages will reſult from this, with reſpeQ to all ſtates. 
Property cannot deprive nations of the general right of 


travelling over the earth in order to have a communicati- Of innocent 


on with each other, for carrying on trade, and other juſt 
reafons. The maſter of a country may only refuſe the 
paſſage on particular oocaſions, where he finds it preju- 
dicial or dangerous. He ought then to grant it for law- 
ful cafes, whenever he can do it without inconvenience 
to himſelf. - And he cannot lawfully affix burthenſome 
conditions to a oondeſſion Which he is obliged to perform, 


and which he cannet refuſe who would diſcharge his duty, 


and notiabuſe his right of property. The Count of Lup- 
ten having improperly ſtopped ſome merchandize in Al- 
face, complaints were carried to the Emperor Sigiſmund 
who was then at the council of Conſtance, upon which 
that prince aſſembled the edt>Qors, 'princes, and deputies 
of towns, to examine the affair. The opinion of the 
Bourgrave of Nurembourg deſerves to be mentioned: 
od, ſaid he, has orcated heaven for himſelf and his 
« ſaints, and has given the earth to man, in order to 
„make it of uſe to the poor and the rich. The roads 

are 


will behave in the fame manner in return; and what ad- 
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cc are for their uſe, and God has not ſubjected them to 


% any taxes.” He condemned the Count of Lupfen to 


reſtore the merchandize, and to pay coſts and damage, 
becauſe he could not juſtify his ſeizure by any particular 


law. The Emperor approved. this opinion, and ns 


$. 133. 
Sureties may 


be required. 


5 134: 


Of the paſſage 


of merchandize, 


S. 135- 
Of abods in the 
country, 


ſentence accordingly (a). 


But if the paſſage raiſes the apprehenſion of ſome dan- 


ger, the ſtate has à right to require ſureties ; he who 
would paſs cannot refuſe them, a paſſage being due to 
him, only ſo far as it is attended with no inconvenience. 
A paſſage ought alſo to be granted for merchandize, 
and as this may, in common, be done without inconve- 
nience, to refuſe it without juſt reaſon, is injuring a na- 
tion; and endeavouring to deprive it of the means of car- 
rying on a trade with ather ſtates. If this paſſage occa- 
ſions any inconvenience, any expence for the preſerva- 
tion of canals and highways, it may be . by 
the rights of toll (Book I. F. 103.) 

In-explaining the effects of domain we have aid above 
(5. 94. and 100.) that the maſter of the territory may for- 
bid the entrance into it, or permit it on ſuch conditions 
as he thinks proper: this external right then ought to 
be reſpected by ſtrangers. But now we conſider it under 
another view, relatively to the dutics of the maſter, and 
to his internal rights; we ſay that he cannot without 
particular and important reaſons, refufe either the paſſage 


or an abode to ſtrangers who deſire it from juſt cauſes. 


For the paſſage, or the abode, being in this caſe an in» 


nocent advantage, the law of nature does not give him _ 


right to refuſe it, and though other nations, and all men 
in general, are obliged to ſubmit to his judgment ($. 128. 
and 130.), he does not the leſs offend againſt his duty, 
if he refuſes improperly : he then acts without any true 
right; nay he abuſes his external right. He cannot, 


without ſome particular and prefling reaſon, refuſe the 


(6) Stettler, Vol. I. p. 214, Tfchudi, Vol. II. p. 27, 28, 
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reſidence of a ſtranger who comes with the hopes of re- 
covering his health in the country, or to acquire inſtruc- 
tions in theſchools and academies. A difference in re- 
ligion is not a ſufficient reaſon to exclude him, provided 
he abſtains from diſputation; this difference not EY 
him of the rights of humanity. 


We have ſeen ({. 125.) how the right of neceſlity 


may authorize, in certain caſes, a people driven from 


the place of their refidence, to ſettle in the terrritory of with reſpect to 
ſtrangers Who 
defire a perpe- 
to ſo unhappy a people, that ſuccour and aſſiſtance which tual reſidence. 


another nation. Every ſtate ought, doubtleſs, to grant 


it can beſtow without being wanting to itſelf : but grant- 
ing them an eſtabliſhment in the land belonging to the 
nation, is a very delicate ſtep, the conſequences of which 
fhould be maturely conſidered, by a conductor of the 
ftate, The emperors Probus, and Valens, found that 
they had done ill in having received into the territories 
of the empire numerous bands of Gepides, Vandals, 
Goths, and other barbarians (a). If the ſovereigns finds 
that it would be too inconvenient and dangerous, he has 
a right to refuſe an eſtabliſhment to theſe fugitive people, 
or on receiving them, to take all the precautions that 
prudence can dictate to him. One of the ſafeſt will be, 
not to permit theſe ſtrangers to dwell together in the 
ſame country, and to keep up there the form of a ſeparate 
nation. Men who have not been able to defend their 
own country, cannot pretend to any right toeſtabliſh 
themſelves in the territory of another, in order to main- 
tain themſelves there as a nation in a body (b). The 
ſovereign who receives them may therefore diſperſe them, 
and diſtribute them into the towns and provinces want- 


( a WWopiſeus, Prob. C. XVIII, Ammian. Marcell, Lib. XXXI. Socrat. 
Hiſt, Eccleſ. Lib, IV. C. 28. 

(5) Cæſar replied to the Tencte - after their not being able to defend 
rians and Uſipetes, who were re- their own. Negue verum eſſe, qui ſuos 
ſolved to keep the land they had fines tueri non potuerint alienas occupare. 
ſeized, that it was not juſt for them De bello Gallico, Lib, IV, Cap. 
to invade the peſſeſſions af others, VIII. 
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ing inhabitants. In this manner his charity will turn to 
his own advantage, to the increaſe of his power, and to 
the greateſt benefit of the ſtate, What a difference is 
there in Brandenburg ſince the ſettlement of the French 
refugees | The great eleQor Frederic William, offered 


an aſylum to theſe unfortunate people ; he provided for 


their expences on the road, cſtabliſhed them in his ſtates 


at an expence that was truly royal : and this beneficent 


5137. 
Ot the right 


proceeding from 


and generous prince merited the title of a wiſe and able 
politician, | 

When by the laws, or cuſtom of a ſtate, certain acti- 
ons are generally permitted to ſtrangers, as for inſtance, 


n Per- travelling freely and without an expreſs permiſſion in the 


country, marrying there, buying or ſelling merchandize, 
hunting, fiſhing, &c. one nation cannot be excluded 
from enjoying the general permiſſion, without doing it 
an injury, unleſs there is ſame particular lawful reaſon 
for refuſing to that nation what is granted indiſcrimi- 
nately to others. We ſhould remember that the enquiry 
here is about aQions of innocent uſe : and as the nation 
permits them to ſtrangers without diſtinction, it makes 


known with ſufficient plainneſs, that it thinks them in- 


nocent in relation to itſelf ; and this is to declare, that 
ſtrangers have a right to them (5. 127.) : the innocence 
is manifeſt by the confeſſion of the ſtate, and the refuſal 
of an advantage that is manifeſtly innocent, is an injury 

(F. 129.) Beſides, to forbid without any cauſe to one 
people, what is indifferently permitted to all, is an inju- 
rious diſtinction, ſince it can only proceed from hatred 
or contempt. If there is any particular well-founded rea- 
ſon for an exception, the thing is no longer an innocent 
uſe with reſpect to that people, and no injury is done to 
them. The ftate may alſo, by way of puniſhment, ex- 


_ cept from'the general permiſſion a people who have given 


it juſt cauſe of complaint. 


5.138. As to rights of this nature granted to one or many na- 
ight grant-  - , ; ; 
— — tions for particular reaſons, they are given to them in 


benefit, 


form 
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form of benefits, by a convention, or out of gratitude, 
for ſome particular. ſervice; thoſe to whom the ſame 
rights are refuſed, cannot confider themſelves as offend- 
ed. The nation cannot judge that ſuch actions are an 
innocent uſe, fince it does not permit them to every one 
indifferently ; and it may, at pleaſure, cede rights that 
belong to itſelf, without any perſon having cauſe of com- 
plaint, or of pretending to the ſame favour. 

Humanity is not confined to permitting foreign nati- 


ons an innocent advantage which they may derive from Mb. . 10 be 
what belongs to us; but it alſo requires that we ſhould eon. 


facilitate even the means of their improving it, ſo far as 
this can be done without injury to ourſelves. Thus in a 
well-regulated ſtate, there are every where inns in which 
travellers may be aſſigned lodgings at a reaſonable price, 
where the people will watch over their ſafety, and where 
they are treated with equity and humanity. A polite 


nation ſhould give the kindeſt reception to ſtrangers, re- 


ceive them with politeneſs, and on every occafion, ſhew 
a diſpoſition to ſerve them. By theſe means every citi- 


zen will diſcharge his duty with reſpe& to all mankind, 


and will be of real ſervice to his country. Glory is the 
certain reward of virtue, and the good-will attracted by 
an amiable character, has often very important conſe- 
quences, with reſpe& to the ſtate. No nation 1s in this 
reſpe& more worthy of praiſe than the French: foreign- 
ers no where receive a more agreeable reception, and 
one more proper to hinder their regretting the immenſe 
ſums they annually ſpend at Paris. 


CHAP. 
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* 


1 CHAT. K. | 
Of Uſucaption and Preſcription among Nations. 


; 
| 
. 
| 
| 


E T us conclude what relates to domain and proper- 
ty with an examination of a celebrated queſtion on 
which the learned are much divided. It is aſked if »/u- 
caption and preſcription may take ps n. 8 
dent nations and ſtates? 
8.140. Uſucaption is the acquiſition of domain founded on a 
* long poſſeſſion uninterrupted and undiſputed ; that is, on 


— preſcripti- an acquiſition ſolely proved by this poſſeſſion. Wolf de- 


fines it, an acquiſition of domain founded on a preſumed 
deſertion. His definition explains the manner in which 
a long and peaceable poſſeſſion may ſerve to eſtabliſh the 
acquiſition of domain. Modeſtinus, Digeſt. Lib. 3. de 
Uſurp. & Uſucap. ſays, in conformity to the principles 
of the Roman law, that ꝝſucaption is the acquiſition of 
domain from a continued poſſeſſion during a time ex- 


Now 


preſſed by the law. Theſe three definitions have nothing thenſc 
in them incompatible with each other, and it is eaſy to his fat 
to reconcile them by making an abſtract of what relates to have 1 
the civil law in the laſt; In the firſt of theſe definitions that t 
we have endeavoured clearly to expreſs the idea common- ſuch : 
ly afhxed to the term uſucaption. tor the 
Preſcription is the excluſion of all pretenſions to a right an obli 
founded on the length of time during which it has been not be 
neglected; or, as Wolf defines it, the loſs of a proper propert 
right in virtue of a preſumed conſent. This definition is If he n. 
juſt; that is, it explains how a long negle& of a right ted to r 
occaſions its being loſt, and it agrees with the nominal the law 
definition we give to preſcription, and in which we ex- ought n 
plain what is commonly underſtood by this term. As to cure a 
the reſt, the term uſucaption is but little uſed, and there- long ſpe 
fore we ſhall make uſe of that of preſcription, whenever (a) fox 
there is not an 1 abſolute neceſſity to employ the other. ay nag 
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Novy to decide the queſtion we have propoſed, we muſt. 5.141. 
firſt ſee whether uſucaption and. preſcription are derived on and preferiy- 
from the law of nature, many; illuſtrious authors have fon are _— 
faid and proved it (a). Though in this treatiſe we fre- nature. 
quently ſuppoſe the reader acquainted with the law of na- 
ture, it is proper to eſtabliſh the deciſion ſince the affair is 
diſputed. 

Nature has not herſelf eſtabliſhed property with rand. 
to wealth, and in particular with regard to lands; ſhe 
pn approves this introduction, for the advantage of the 
human race. It would be abſurd then to ſay that domain 
and property being once eſtabliſhed, the law of nature 
can ſecure to a proprietor any right capable of introducing - 


diſorder into human ſociety. Such would be the right of 


intirely neglecting the thing that belongs to him, of leav- 


ing it during a long ſpace of time, under all the appear- 
ances of being properly abandoned, or that does not be- 
long to him, and of coming at length to deprive an honeſt 


poſſeſſor of it, who has perhaps acquired a title by bur- 


thenſome conditions, received it as an inheritance from 
his father, or as a portion with his wife, and who might 
have made other acquiſitions, had he been able to know 
that this was neither ſolid nor lawful. Far from giving 
ſuch a right, the law of nature preſcribes to the proprie- 
tor the care of what belongs to bim, and lays him under 
an obligation to make known his right, that others may 
not be led into an error : for nature does not approve his 
property, and only ſecures it to him on theſe conditions. 
If he neglects this for a long time enough not to be admit- 
ted to reclaim it, without endangering the rights of others, 
the law of nature will not permit him to reclaim it. We 
ought not then to conſider property as ſo extenſive and ſe- 
cure a right that it can be abſolutely neglected during a 
long ſpace of time, , notwithſtanding all the inconveni- 

(a) See Grotius de _ Belli & XII. —— eder Walfius Fun Nat, 


Pacis, Lib. II. Cap. IV. Pufendorf Par. I 
Jus Nat. & Gent. Lib, IV. Cap. 
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ences that may happen to human ſociety dy the propric- 
tor refolving to make uſe of it, according do His caprice. 
Why does the law of nature order all to reſpect this right 
of property in him ho poſſeſſes it, if it is not for the 
peace, ſafety, and advantage of human ſociety ? Nature 
Muſt then, from the ſame reaſon, require that every 
proprietor who for a long time, and without any juſt 
reaſbn, neglects his tight, ſhould be preſumed to have 
intirely renounced and abandoned it. This is what 
forms the abſolute preſumption, or juris & di jure of its 
being abandoned; and upon which another is legally in- 
ritle# to appropriate the thing abandoned to himſelf. 
The abfolute pfeſumption does not here ſignify a con- 
jecture about- the fectet will of the proprietor 3 but a 
maxim which the law of nature ordains ſhould be confi- 
dered as true and fable, and this with à view of main- 
raining peace and order among men. It compoſes there- 
fore a title as firm and juſt, as that of property itſelf, 
eſtabliſhed and ſupported by the fame reaſons. The ho- 
neſt poſſeſſor who had founded a preſumption of this kind, 
Has then a right approved by the law of nature; and this 
Jaw, which requires that the right of every one ſhould be 
Arm and certain, does not permit their being diſturbed 
in their poſſeſſions. 

The right of w/ucaption properly ſignifies, that the ho- 
neſt poſſeſfor is not obliged to ſuffer his property to be 
diſputed; he proves this by his poſſeffron itſelf, and he 
repulſes the demand of the pretended proprietor, by pre- 
ſcription. Nothing can be more equitable than this rule. 
If the plaintiff was permitted to prove his property, he 
might happen to bring proof, that to appearance was ex- 
tremely evident; but would only be fo, from the loſs of 
ſome writing, or fome witneſs, who might have ſhewn 
how he had loſt or conferred his right. Would it be 
reaſonable for him to call in queſtion the rights of the poſ- 
feſſor, when by his fault he has ſuffered things to run in- 


to ſuch a ſituation, that the truth is in danger of not be- 
| | ing 
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ing diſcovercd ? If it be neceſſary that one of the two 
ſhould be ex poſed to loſe his property, it is juſt it ſhould - 
be him whois in fault. 

It is true, that if the honeſt poſſeſſor ſhould diſcover 
with intire certainty, that the. plaintiff is the true propri- 
etor, and that he never abandoned his right, he ought in 
eenſcience, and from an internal law, to reſtore all he 
has received belonging to the plaintiff. But this eſtima- 
tion is not eaſily made, and it depends on circumſtances, 
Preſcription being only founded on an abſolute or W- . 143. 
ful preſumption, it has no place, if the proprietor has JOE nod 
not really . his rights. This condition implies ry pre- 
three particulars: 1. That the proprictor cannot alledge — 
an invincible 3 either on his own part, or on 
that of his friends. 2. That he cannot juſtify his ſilence 
by lawful and ſolid reaſons. 3. That he has neglected 
his right, or kept filence during a conſiderable number of 
years; for the negligence of a few years, being incapa- 
ble of producing confuſion, and of rendering the reſpec- 
tive right of the party doubtful, is not ſufficient to found 
or authorize a preſumption of his having abandoned it. It 
is impoſſible to determine by the law of nature the num- 
ber of years required to found a preſcription : this de- 
pends on the nature of the property diſputed, and the cir- 
cumſtances of the caſc. 

What we have remarked in the preceding ſection, re- f. ,, 
lates to ordinary preſcription. There is another called ITN 
immemorial, becauſe it is founded on immemorial poſſeſ. 
fion : that is, on a poſſeſhon, the origin of which is un- 
known, or ſo obſcure, that it cannot be proved whether 
the poſſeſſor had a real proprietary right, or whether he 
received the poſſeſſion from another. This preſcription 
immemorial ſecures the poſſeſſor's right, and it cannot be 
taken from him; for it is preſumed that he has the right 
of a proprietor, while no ſolid reaſons have been brought 
againſt him; and, indeed, from whence could theſe rea - 
ſons be derived, when the origin of his poſſeſſion is loſt in 

U 2 the 
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the obſcurity of time ? It ought even to ſecure him from 


every pretenſion contrary to his right. What would be 


the caſe were it permitted to call in queſtion a right ac- 
knowledged time immemorial, when the means of prov- 
ing it were deſtroyed by time? Immemorial poſſeſſion is 
then a title not to be expunged, and immemorial preſcrip- 
tion ſuffers no exception : both are founded on a pre- 
fumption which the law of nature preſcribes us to take for 
an inconteſtable truth. 

6. 144. In caſe of ordinary preſcription, this cannot be op- 
24 al- poſed to him who alledges juſt reaſons for his ſilence, as 
for his Gilence, the impoſſibility of ſpeaking, or a well founded fear, &c. 

becauſe there is then no longer any room for a preſumpti- 
on that he has abandoned his right. It is not his fault if 
people have thought they had a right to preſume it, and 
he ought not to ſuffer by it; he cannot be refuſed the li- 
berty of proving clearly his property. This method of 
defence againſt preſcription, has been often employed 
againſt the princes whoſe formidable forces have long re- 
duced to filence the weak, the victims of their uſurpa- 
tions. 

8.145. It is alſo very evident, that we cannot oppoſe preſcrip- 
— tion to the proprietor who not being able actually to pro- 
ſhews, that he ſecute his right, confines himſelf to ſhewing ſufficiently 


—— by any fign whatſoever that he would not abandon it. 


right, This anſwers the purpoſe of proteſtations. Among ſove- 
reigns they preſerve the title and arms of a ſovereignty, 
or of a province, to ſhew that they do not abandon their 

rights. | 
3 Every proprietor who does, e expreſsly omits things 
Preſcription Which he cannot do, or omit, without renouncing his right; 


tounded on the ſufſiciently indicates, by that means, that he would not 


actions of the | : 4 
proprietor. preſerve it, at leaſt, if he does not make an expreſs re- 


ſervation. People have doubtleſs a right to confider as 
true what he ſufficiently evinces on occaſions where he 
ought to declare the truth; conſequently, they lawfully 


preſume, that he has abandoned his right, and if he 
would 
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would afterwards reſume it, they may oppoſe to him pre- 
ſcription. 

After haying ſhewn that ſucaption and preſcription are 8.1%. 
founded in the law of nature, it is eaſy to prove, that — <p 
they are equally a part of the law of nations, and ought take — be- 
to take place between different ſtates. For the law of en nations, 
nations is nothing but the application of the law of na- 
ture to nations, rendered, in a manner, ſuitable to the 
ſubject (Prelim. f. 6.) And fo far is the nature of the 
ſubject from forming here any exception, that uſucapti- 
on and preſcription, are much more neceſſarily uſed be- 
tween ſovereign ſtates, than between individuals. Their 
quarrels are attended with very different conſequences, 
their diſputes are uſually terminated only by bloody wars 5 
and conſequently the peace and happineſs of mankind 
much more powerfully require that the poſſeſſions of ſo- 
vercigns ſhould not be eaſily diſturbed, and that if they 
have not been diſputed for a great number of years they be 
reputed juſt and not to be diſputed. Were it permitted 
to have conſtantly recourſe to antient times, there are 
few ſovereigns who would enjoy their rights in ſecu- 
rity, and there would be no peace to be hoped for on 
carth. | 

It muſt however be confeſſed, that uſucaption and pre- g. 148: 
ſcription are often more difficult in their application to na- — — 
tions, as theſe rights are founded on a preſumption drawn them among 
from a long ſilence. Nobody is ignorant how dangerous jrcfumpiive de- 
it commonly is for a weak ſtate to diſcover only the ſha. ſertion. 
dow of any pretenſion to the poſſeſſions of a powerful 
monarch. It is therefore difficult to found a lawful pre- 
ſumption of its having abandoned a right from a long 
ſilence. Add to this, that the conductor of the fociety 
having commonly no power to alienate what belongs to 
the ſtate, his filence can be of no prejudice to the nation 
or to his ſucceſſors, though it ſhould even be preſumed 
that it was abandoned by him. The queſtion then would 
be, whether the nation has negleQed to ſupply the filence 
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approbation. | 
5. 149. But there are other principles that eftabliſh the uſe 


Other princi- and force of preſcription between nations. The tran- 
ples that in- 


force preſerip- quillity of the people, the ſafety of ſtates, the happineſs 
mm of the human race, do not allow that the poſſeſſions, 
empire, and other rights of nations ſhould remain un- 
certain, ſubject to diſpute, and always ready to oceaſion 
bloody wars. It is neceſſary then to admit between na- 
tions a preſcription founded on a long ſpace of time, as 
a ſolid and inconteſtable method. If any one has kept 
filence through fear, by a kind of neceffity, the loſs of his 
right is a misfortune which he ought to ſuffer patiently, 
fince he cannot avoid it ; and why ſhould he not ſupport 
it as well as having his towns and provinces taken from 
him by an unjuſt conqueror, and being afterwards forced 
to cede them to him by treaty ? Theſe reaſons eſtabliſh 
the uſe of preſcription, only in the caſe of a very long 
poſſeſſion undiſputed and uninterrupted ; becauſe, it is 
neceſſary that affairs ſhould be at length terminated and 
eſtabliſhed on a firm and ſolid foundation. All this can 
be of no weight, when the poſſeſſion has laſted only a 
few years, during which prudence may require a perſon 
to keep filence without there being any room to accuſe 
him of ſuffering things to become uncertain, and of re. 
newing quarrels without end. | 
As to immemorial preſcription, what we have ſaid 
(. 143.) is ſufficient to convince every one, that it ought 
neceſſarily to take place between nations. 
| Uſucaption and preſcription being ſo neceſſary to the 
1 tranquillity and happineſs of human ſociety, it is juſtly 
44 _ — preſumed that all nations have conſented to admit the uſe 
ſubjet. — of them as lawful and reaſonable with a view to the, com- 
mon advantage, and even to the particular benefit of 


each nation. 


Preſcription 


of its conduQor, or whether it had ſhared in it by a tacit _ 
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the nati 
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Preſcription of many years ſtanding, as well as 
uſucaption, is then uy by the voluntary law of 
nations (Prelim. F. 21.) 

As in virtue of the fame right, nations in all doubtful 
caſes, are ſuppoſed to act with reſpe& to each other, 
with an equal right (ibid.) ; ſo the preſeription ought 
much more to have its effect between nations, as ſoon as 
it is founded on a long undiſputed poſſeſſion, without its 
being allowable, at leaſt if no clear evidence be brought, 
to prove that the poſſeſſion i is unjuſt. For without ſuch 


evidence every nation is conſidered as being poſſeſſed of 


good faith. Such is the right that a ſovereign ſtate ought 
to grant to others; but it ought only to allow itfelf the 
uſe of the internal and neceſſary right (Prelim. 5. 28.) 
Preſcription is only lawful at the bar of conſcience with 


reſpe& to an honeſt poſſe flor. 


Since preſcription is ſubject to ſo many difficulties, it F. 17. 


would be of great advantage for neighbouring nations to —.— — 


ſubmit to a rule in this reſpect by treaties, principally cuſtom in this 


with regard to the number of years required to found a 
lawful preſcription, fince this laſt cannot be in general 
determined by the law of nature alone. If in default of 
treaties, cuſtom has determined any thing in this matter, 
the nations between whom this cuſtom is in force, ought 
to conform to it (Prelim. 5. 26.) 
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CHAP. XII. 
Of Treaties of Alliance and other public Treaties. 
Sy H E ſubje& of treaties is, doubtleſs, one of the 
The nature. of moſt important that the mutual relation and affairs 
PRI of nations can preſent us with. Too much convinted of 


the little foundation that can be placed on the natural 
obligations of bodies politic, and on the reciprocal duties 
impoſed upon them by humanity ; the moſt prudent en- 
deavour to procure by treaties the ſuccours and advanta- 
ges which the law of nature would ſecyre to them, if the 
pernicious counſels of a falſe policy did not render it in- 
effectual. 

A treaty, in Latin Fædus, is a a pad made with a view 
to the public welfare by the ſuperior power, either for * 
petuity, or for a conſiderable time. 

& 153. The pacts with a view to tranſitory affairs are called 
Of pactions, agreements, conventions, and pactions. They are ac- 
— pe compliſhed by one ſingle act, and not by irritated oaths. 

Theſe paQts are perfected in hols execution once for all: 
treaties receive a ſucceſſive execution, the duration of 
which equals that of the treaty. 
Public treaties can only be executed by ſuperior powers, 
By whom trea- by ſovereigns who contract in the name of the ſtate. Thus 
. conventions made by ſovereigns between each other 


for their own private affairs, and thoſe between a ſove- 
reign and a private perſon, are not public treaties. 

The ſovereign who poſſeſſes the full and abſolute au- 
thority has, doubtleſs, a right to treat in the name of the 
ſtate he repreſents, his engagements are binding with 
reſpe& to the whole nation. But all the conduQtors of 
ſtates, have not the power of making of themſelves pub- 
lic treaties : ſome are obliged to take the advice of a ſe- 
nate, or of the repreſentatives of the nation. In the fun- 
damental laws of cach ſtate, we mult ſee what 1s the 

| power 
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power capable of contracting with validity in the name of 
the ſtate. 

What we ſay here of public treaties, being only to be 
made by the ſuperior power, does not hinder that treaties 
of this nature may not be made by princes or communi- 
ties who have a right to do it, either by the conceſſion of 
the ſovereign, or by the fundamental laws of the ſtate, by 
reſervation or by cuſtom. Thus the princes and free ci- 
ties of Germany, have the right of forming alliances with 
foreign powers, though they hold of the emperor and the 
empire. The conſtitutions of the empire give them in 
this reſpect, as in many others, the rights of ſovereignty. 
Some cities of Switzerland, though ſubje& to a prince, 
have made alliances with the cantons: the permiſſion, or 
toleration of the ſovereign, has given birth to theſe trea- 
ties, and a long uſe has eſtabliſhed a right, 

A ſtate that has put itſelf under the protection of ano- 


ther, not loſing on that account its quality of ſovereignty 
(Book I. F. 192.) ; makes treaties and contracts alliances, 


at leaſt, if it has not expreſsly renounced that right, in 
the treaty of protection. But this treaty of protection is 
binding ever after, ſo that the ſtate can enter into no en- 
gagements contrary to it, that violate the expreſs conditi- 
ons of the protection, or that are repugnant in their own 
nature to every treaty of protection. Thus the protected 
cannot promiſe aſſiſtance to the enemies of the protector, 
nor grant them a paſſage. 

Sovereigns treat with each other by their proxies who 
are inveſted with ſufficient power, and who are common- 
ly called plenipotentiaries. We here apply all the rules 
of the law of nature to things that are done by commiſſion. 
The rights of the proxy are expreſſed in the inſtructions 
that are given him: he ought not to deviate from them; 
but every thing he promiſes within the terms of his com- 
miſſion, and the extent of his powers, bind his conſti- 
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At preſent, in order to avoid all danger, and difficulty, 
princes reſerve to themſelves the ratification of what has 
been concluded upon in their name by their miniſters. 
The full power is nothing but a procuration cum liberg. 
If this procuration was to have its full effect, they could 
not be too circumſpect in giving it. But as princes can- 
not be conſtrained to fulfil their engagements, any other- 
wiſe than by force of arms, they are accuſtomed not to 
lay any ſtreſs on their treaties, till they have agreed upon 
and ratified them. Every thing that their miniſters have 
concluded remaining without force, till the prince's ratifi- 
cation, there is leſs danger in giving him a full power. 
But to refuſe with honour to ratify what has been conclud- 
ed on by virtue of a full power, it is neceſſary that the ſo- 
vercign ſhould have ſtrong and ſolid reaſons, and that he 
ſhould ſhew in particular that his miniſter has deviated 
from his inſtructions. 

F. 255. A treaty is valid if there be no fault in the manner in 

— ga which it was concluded : and for this purpoſe nothing 
more can be required, than a ſufficient power in the con- 
tracting parties, and their mutual conſent, ſufficiently 
declared. 

5. 188. An injury cannot then render a treaty invalid. He 
. 1 who enters into engagements ought carefully to weigh 
void. every thing before he concludes; he may do what he 

pleaſes with his own property, relax his rights, and re- 
nounce his advantages, as he thinks proper; the accep- 
tor is not obliged to inform himſelf of his motives, and to 
weigh their juſt value. If we might break a treaty, be- 
cauſe we found ourſelves injured by 'it, there would be 
no ſtability in the contracts of nations. Civil laws may 
ſet bounds to injury, and determine the point capable 
of producing the utility of a contradt. But ſovereigns 
acknowledge no judge. How ſhall they obtain a certainty 
of the injury > Who ſhall determine the degree ſufficient 


to invalidate a treaty ! The peace and happineſs of nati- 
. ons 
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ons manifeſtly require that their treaties do not depend 
on a nullity ſo vague and dangerous. 

But a ſovereign is not leſs obliged in point of conſci- 6. 159. 
ence to pay a regard to equity, and to obſerve it as 1 
much as poſſible, in all his treaties, And if it happens reſpect. 
that a treaty he has honeſtly concluded, without his per- 
ceiving any iniquity in it, turns at length to the detri. 
ment of an ally, nothing can be more amiable, more 
laudable, more conformable to the reciprocal duties of 
nations, than to yield as much as poſſible, without being 
wanting to himſelf, without putting himſelf in danger, or 
without ſuffering a conſiderable loſs. 

Though the fimple injury, or ſome diſadvantage in a 4126 
treaty, is not ſufficient to render it invalid : the caſe is The nullity of 
not the ſame with thoſe inconveniencies that lead to the —— 
ruin of the ſtate. Since every treaty ought to be made ſtate. 
with a ſufficient power, a treaty pernicious to the ſtate 
is null, and not at all obligatory ; no conductor of the 
nation having the power to enter into engagements to do 
ſuch things as are capable of deſtroying the ſtate, for the 
ſafety of which the empire is intruſted to him. The na- 
tion itſelf being neceſſarily obliged to perform every thing 
required for its preſervation and ſafety (Book I. f. 16. 
and following,) it cannot enter into engagements contra- 
ry to its indiſpenſible obligations. In the year 1506, the 
ſtates- general of the kingdom of France, aſſembled at 
Tours, engaged Louis the XII. to break the treaty he had 
concluded with the Emperor Maximilian, and the Arch- 
duke Philip, his ſon ; becauſe that treaty was pernicious 
to the kingdom. They alſo found, that neither the trea- 
ty, nor the oath that had accompanied it, could oblige 
the King to alienate the dominions of the crown (a). 

We have treated of this laſt means of nullity (Book I 
Chap. XXl.) 

From the ſame reaſon, a want of power, 2 treaty made F. 1617. 
rom an unjuſt and diſhoneſt intention, is abſolutely null, —— 
nobody having a right to engage to do things _ -_ — 


(a) See the French hiſtorians. 
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the law of nature. Thus an offenſive alliance made to 
ravage a nation, from whom there 'has been no injury 
received, may, or rather ought, to be broken. 


$. 162. It is aſked, if it be allowable to make an alliance with 


If it be permit- a nation that does not profeſs the true religion, and whe- 
ted to enter in- | . i ; 
to an alliance ther treaties made with the enemies of the faith are valid? 
5 o Grotius a) has treated this ſubject at large, and this diſ- 
the true reli= cuſſion might be neceſſary at a time when the madneſs of 
YE party ſtill darkened thoſe principles which it had long cauſ- 
ed to be forgotten : -but we may venture to believe, that it 
would be ſuperfluous in our age. The law of nature alone 
regulates the treaties of nations : the difference of religion 
is athing abſolutely foreign to them. Different people 
treat with each other in quality of men, and not under 
the character of Chriſtians, or of Muſſulmans. Their 
common ſafety requires that they ſhould treat with each 
ether, and treat with ſecurity. Every religion that ſhould 
in this caſe claſh with the law of nature, would bear upon 
it the marks of reprobation; and it could not come from 
the author of nature, who is always conitant, always 
faithful. But if the maxims of a religion tend to eſtabliſh 
it by violence, and to oppreſs all thoſe who will not re- 
ceive it; the law of nature forbids the favouring of that re- 
ligion, or our uniting ourſelves, without neceſſity, to its 
inhuman followers ; and the common ſafety of mankind 
invites them rather to enter into an alliance againſt mad- 
men, and to repreſs the bigotted fanatics who diſturb the 
public repoſe, and threaten all nations. 
It is ſhewn by the law of nature, that he who has made 
Th a ten a promiſe to any one, has conferred upon him a true 
of obſerving right to require the thing promiſed ; and that, eonſe- 
N quently, not to keep a perfect promiſe, is to violate the 
right of another; and is as manifeſt an injuſtice, as that 
of depriving a perſon of his property. All the tranquillity, 
the happineſs, and ſecurity of the human race reſts on 
juſtice ; 


(a) De jure Belli & Pacis, Lib. II. Cop. xv. 5 8. G ſeg. ; 
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juſtice 3 on the obligation of paying a regard to the rights 


of others. The reſpe& of others for our rights of do- 
main and property conſtitutes the ſecurity of our aQual 
poſſeſſions ; the faith of promiſes is our ſecurity for the 
things that cannot be delivered or executed upon the ſpot. 
There would be no more ſecurity, no longer any com- 
merce between mankind, did they not believe themſelves 
obliged to preſerve their faith, and to keep their word- 
This obligation is then as neceſfary, as it is natural 
and indubitable between the nations that 'live toge- 
ther in a ſtate of nature, and acknowledge no ſuperior 
upon earth, to maintain order and peace in their ſociety. 
Nations, and their conduQors, ought then, to keep their 
promiſes and their treaties inviolable. This great truth, 
though too often neglected in practice, is generally ac- 
knowledged by all nations (a) : the reproach of perfidy 
is eſteemed by ſovereigns a moſt atrocious injury; now 
he who does not obſerve a treaty, is certainly perfidious, 
fince he violates his faith. On the contrary, nothing 
adds fo great a glory to a prince, and the nation he go- 
verns, as the reputation of an inviolable fidelity to his 
promiſes, By this, and by their bravery, the Swiſs have 
rendered themſelves reſpe&able throughout Europe, and 
have merited the honour of being ſought for by the great- 
eſt monarchs, who truſt to them the ſecurity of their 
perſons, The parliament of England has more than 
once thanked the king for his fidelity and zeal in fuccour- 


ing the allies of his crown. This national greatneſs of 


ſoul, is the ſource of an immortal glory, upon it is found- 
ed the confidence of nations, and it thus becomes a cer- 
tain inſtrument of power and ſplendor. 

As the engagements of a treaty impoſe on the one hand 


right. To vielats a treaty, is then to violate the perfe Q, — 


right 


(a) Mahomet warmly recommended to his diſciples the obſervation of 
treaties. Ockley's Hiſtory of the Saracens, Vol, J. 


$. 164. 
a perfect obligation, they produce on the other a perfect = violation 


a treaty iS 


njury. 
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fight of him with whom we have contraQed, and this is 
to do him an injury. 

$. 163. A ſovercign already bound by a treaty, cannot make 
— _—_ others conttary to the firſt. The things about which he 
trary to thoſe has entered into engagements are no longer at his diſ- 
that fubüt. poſal. If it happens that a poſterior treaty is found, in 

| ſome point, to contradi one that is more antient, the 
new treaty is null with reſpe& to that point, as diſpoſing 
of a thing, that is no longer in the power of him who 
appears to diſpoſe of it : (this relates to treaties made 
with different powers). If the antient treaty is ſecret, 
it will have the appearance of bad faith to conclude a 
contrary one, that may be rendered void whenever oc- 
caſion ſerves; and it is not even allowed to enter into 
engagements, Which from the occurrences that may hap- 
pen, may be found oppoſite to the ſecret treaty, and by 
that means void; at leaſt, if we are unable fully to re- 
compence the new ally otherwiſe, it would be to abuſe 
him to promiſe him any thing without informing him 
that ſuch caſes might ariſe, in which we ſhall not have 
the liberty of diſcharging that promiſe. The ally thus 
abuſed may, doubtleſs, renounce the treaty ; but if he 
chooſes rather to adhere to it, the treaty will hold good 
with reſpect to all the articles that are not oppoſite to the 
more antient treaty. 

& 166. Nothing hinders a ſovereign from entering into engage- 
How treaties ments of the ſame nature with two or more nations, if he is 
—_— val ge. at the ſame time able to fulfil them with reſpe& to all his 
_—_ — allies. For example, a treaty of commerce with one nati- 
view. on does not prevent others being afterwards made with dit- 

ferent ſtates, unleſs a promiſe is made in the firſt treaty 
not to grant the fame advantages toany other. We may 
in the ſame manner promiſe to aſſiſt two different allies 
with troops, if we arcable to furniſh them both, or if there 
1s no appearance that both will have occaſion for them at 
the ſame time. 
1 If nevertheleſs the contrary happens, the moſt antient 


ent ally ſhould ure 
es — ally ought to be preferred; for the engagement was d 
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and abſolute with refpe& to him, while we were unable to 
contract a ſecond ; but by reſerving the right of the firſt. 
The reſervation is a right, and it is a tacit refervation, if 
it 1s not expreſsly made. . ; 
The juſtice of the cauſe is another reaſon of preference, 


between two. allies, and even we ought not to aſſiſt him gaancein an 
whoſe courſe is unjuſt, whether he be at war with one of ust war. 


our allies, or with another ſtate. For this would be the 
ſame, as if we contracted an alliance for an unjuſt pur- 
poſe ; which is not permitted ({. 161.). No one can be 
validly engaged to ſupport injuſtice. 

| Grotius divides treaties into two general claſſes * the 
firſt, thoſe which turn merely on things to which we were 


by which we engaye ſomething more (a). The firſt ſerves 


General diviſfi- 
on of treaties. 


already bound by the lau of nature, and the ſecond of thoſe 1. of thoſe chat 
relate to things 
already due by 


to ſecure a perfect right to things to which we had only an the law of n 
imperfect right, ſo that from thence forward we might * 


require what before we had only a foundation to deſire, 
as an office of humanity. Such treaties. became very 
neceffary among the antient nations who, as we have al- 
ready obſerved, did not think themſelves bound to per- 
form any thing for the nations that were not in the num- 
ber of their allies. They are even of uſe among the 
moſt polite people, in order the better to ſecure the ſuc- 
cours that may be expected, to determine the meaſure 
and degree of theſe ſuccours, and to know on what we 
have to depend, to regulate what cannot in general be 
determined by the law of nature, and to prevent the 
difficulties, and various mterpretations of that law. In 
ſhort, as the power of affiſtance in any nation is not in- 
exhauſtible, it is prudent to fecure ourſelves a proper 
right to ſuccour, that cannot be granted to all the 
world. j 

Of this firſt claſs are all the fimple treaties of peace 
and friendſhip, when the engagements contracted in 
them add nothing to what men owe each other as bre- 


thren, 
(8) De jure Belli & Pacis, Lib. II. Cop. XV. 5. 5. 
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thren, and as members of the human ſociety ; as thoſe 


that permit commerce, paſſage, &c. 
If the aſſiſtance and offices that are due in vittue of 


Of the eollifion ſuch a treaty, are found, upon ſome occaſions, incom- 


of theſe treaties 
with the duties Pat 


ible with the duties a nation owes to itſelf, or with 


we owe to our. hat the ſovereign owes to his own nation, the caſe is 


felves. 


tacitly, and neceſſarily excepted in the treaty. For nei- 
ther the nation nor the ſovereign can enter into an en- 
gagement to abandon their own ſafety, or the ſafety of 
the ſtate, to contribute to that of their ally. If the 
ſovereign has occaſion, in order to preſerve his own 
nation, for the things he has promiſed in the treaty ; 
if, for example, he has engaged to furniſh corn, and in 
a time of dearth he has ſcarcely ſufficient for the nouriſh- 
ment of his ſubjects, he ought without difficulty to pre- 
fer his own nation. For he naturally owed aſſiſtance to 
a foreign ſtate, only ſo far as that aſſiſtance was in his 
power, and he can only promiſe it by a treaty upon the 
ſame footing· Now it is not in his power to take away 
the ſubſiſtence of a nation, in order to give it to another. 
Neceſſity here forms an exception, and he does not 
violate the treaty, becauſe he cannot fulfil it. 

The treaties by which we ſimply engage not to do 


Of treaties that any evil to an ally, to abſtain, with reſpe& to him, 


iſe merely 


me doing ne in- from all damage, offence, and injury, are not ne- 


Jury. 


ceſſary, and produce no new right; each having al- 
ready from nature, a perfect right not to ſuffer ei- 
ther damage, injury, or any true offence. However theſe 
treaties become very uſeful, and accidentally neceſſary, 
among thoſe barbarous nations who think they have a 
right to make any attempts againſt foreigners. They are 
not uſcleſs with reſpe& to nations leſs ſavage, who without 
ſo far diveſting themſelves of humanity, are however, 


much leſs affected by a natural obligation, than by one 


they themſelves have contracted by ſolemn engagements : 
and would to God that this manner of thinking was in- 
tirely confined to barbarians ] We ſee too frequent effects 


of 
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of it among thoſe who boaſt of a perfection much ſuperior 
to the law of nature. But the name of perfidious is pre- 


judicial to the conductors of nations; and it becomes, by 


this means, formidable to: thoſe themſelves who are but 
little curious about meriting that of virtuous men, and 


who know how to get rid of the reproaches of conſcience. 


Treaties in which ſovereigns engage to do what they 
are not obliged to perform by the law of nature, are either 
8qual or unequal. 

Treaties equal are thoſe in which the contracting par- 


that their condition is equal. 


$. 172. 


ties promiſe the ſame things, or things that are equiva- — 
lent, or, in ſhort, that are equitably proportioned, ſo — 2 
Such is, for example, a Of treaties 


defenſive alliance, in which they reciprocally ſtipulate for 2 


the ſame ſuccours. Such is an offenfive alliance, in 


which it is agreed that each of the allies ſhall furniſh the 


ſame number of veſſels, the ſame number of troops, of 
cavalry and infantry, or an equivalent in veſſels, in 
troops, in artillery or in money. Such is alſo a league 
in which the contingent of each of the allies is regulated 
in proportion to the intereſt he takes or may have in the 
deſign of the league. Thus the Emperor and the King 
of England, in order to engage the ſtates-general of the 


- United Provinces to accede to the treaty of Vienna of the 


16th of March 175r, conſented that the republic ſhould 
only promiſe her allies ſuccour of four thouſand foot and 
a thouſand horſe, though they engaged to furniſh the re- 
public in caſe it was attacked, each with eight thouſand 
foot and four thouſand horſe. We ought alſo to place in 
the rank of equal treaties, thoſe that declare that the allies 
ſhall make a common cauſe and a& with all their forces. 
Though, in fact, their forces are not equal they may 
well be conſidered as equal. 

Equal treaties may be ſubdivided into as many kinds as 
the ſovereigns have different tranſactions between them. 
Thus they treat of the conditions of commerce, of their 
mutual defence, of affociations in war, of the paſſage 
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they ſhall reciprocally grant to each other, or refuſe to 
the enemies of their ally ; they engage not to build for- 
treſſes in certain places, &c. But it would be uſcteſs to 
enter into theſe particulars: generals are ſufficient, and 
are eaſily applicd to particular caſes. 2 
F. 173. Nations not being leſs obliged than individuals to have 
— regard to equity, they ought, as much as poſſible, to pre- 
| equality intrea- ferye equality in their treaties. When therefore the parties 
1 are in ſuch a ſtate as to obtain the ſame reciprocal advan- 
tages, the law of nature requires that their treaties ſhould 


be equal, at leaſt, if there is not ſome particular. reaſon 


to deviate from that equality; ſuch would be, for in- 
ftance, gratitude for a former benefit, the hope of be- 
coming inviolably attached to a nation, from fome mo- 
tive which influences one of the contracting parties to 
conclude the treaty, &c. And even, if we judge rightly, 
the conſideration of this particular reaſon reſtores to the 
treaty that equality which feems to be taken from it by 
the difference of the things promiſed. 
I ſee thoſe pretended great politicians ſmile, who place 
all their ſubtilty in circumventing thoſe with whom they 


treat, and regulating the conditions of the treaty in ſuch 
a manner, that all the advantage ſhall accrue to 


their maſters. Far from bluſhing at a conduct ſo 
contrary to equity, to rectitude, and natural ho- 
neſty; they make it their glory, and pretend to 
merit the name of great negociators. How much 
do men in a public character glory in what would diſho- 
nour an individual ? The private man, if he is without 
conſcience, alſo laughs at the rules of morality and juſtice; 
but he laughs in ſecret ; it would be dangerous and pre- 
judicial to him publickly to make a mock of them; the 
powerful abandon more openly the honeſt for the uſeful. 
But it frequently happens, for the happineſs of the human 
race, that this pretended utility becomes fatal to them; 
and even among ſovereigns, candour and rectitude are 
found to be their ſafeſt politics. All the ſubtilties, all 
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intereſting treaty with reſpe& to Spain, turned at length 
to his confuſion, and the damage of his maſter ; while 
the good faith, the generoſity of England towards her 
allies, procured her an immenſe credit, and raifed her to 
the higheſt point of influence and reſpect. 
When people ſpeak of equal treaties, they have com- $. 174- 

a . . . The difference 
monly in their minds a double idea of the equality of the between equal 
engagement and the equality of the dignity of the con- — 
that may appear equivocal, and for this purpoſe to diſ- 
tinguiſh between equal treaties and equal alliances. Equal 
treaties are thoſe where equality is kept in promiſes, as | : 
we have juſt explained them ($. 1752.) ; and equal alliances N 
thoſe where equal treats with equal, forming no difference 4 
in the contracting parties, or, at leaſt, admitting no ſu- i 
periority too plainly pointed out; but only ſome pre-emi- f h 

| 


nence of honours and rank. Thus kings treat with the 
emperor as equal with equal, though they without diffi- 
culty allow him the firſt place. Thus great republics 
treat with kings as equal with equal, in ſpite of the pre- 
eminence they at preſent allow them. Thus every true 
ſovereign ought to treat with the moſt powerful monarch, 
ſince they are as really ſovereigns, and as independent 
as himſelf (ſee above 5. 37 of this Book.) 

Unequal treaties are thoſe in which the allies do not pro- F. 175. 
miſe the ſame things, and the alliance is unequal when it 2 ö 
makes a difference in the dignity of the contracting parties. unequal alli- Wy 
*Tis true, that moſt commonly an unequal treaty will 218 
be at the ſame time an unequal alliance; great potentates 
being ſeldom accuſtomed to give more than is given to 
them, to promiſe more than is promiſed to them, if they | 
are not rewarded for it on the fide of glory and honour : o 
on the contrary, a weak ſtate does not ſubmit to burthen- 
ſome conditions without being obliged alſo to acknow- 
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Thoſe unequal treaties that are at the ſame time une- " 
qual alliances, are divided into two kinds : the firſt thoſe | 9 
X 2 where 
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where the inequality is found on the fide of the moſt conſidera- 
ble power 3 and the ſecond comprehends treaties where 
the inequality is on the fide of the inferior power. 

In the firſt kind, without attributing to the more pow- 
erful any right over the more weak, there is given him 
only a ſuperiority of honours and reſpect. We have 
treated of this in Book I. F. 5, Frequently a great mo- 
narch reſolving to engage a weak ſtate in his intereſt, 
makes it advantageous conditions, or greater than thoſe 
it would ſtipulate for itſelf ; but he claims at the ſame 
time a ſuperiority of dignity, and requires reſpect from 
his ally. This laſt particular renders the alliance unequal, 
To this we ought to pay attention ; for we ought not to 
confound with theſe alliances, thoſe in which equal treats 
with equal, though the moſt powerful of the allies, for 
particular reaſons, gives more than he receives, promiſes 
his: aſſiſtance gratis, without requiring a return, more 
- conſiderable ſuccours, or even the aſſiſtance of all his 
forces : here the alliance is equal ; but the treaty 1s une- 
qual; if it is not always true to ſay that he who gives 
moſt having a greater intereſt in concluding the treaty, 
this conſideration reſtores the equality. Thus the French 
finding themſelves embarraſſed in a war with the houſe of 
Auſtria, Cardinal de Richelieu reſolving to humble that 
formidable power, he, like an able miniſter, concluded a 

treaty with Guſtavus Adolphus, in which all the advan- 
tage appeared to be on the ſide of the Swede. On con- 
ſidering only the ſtipulation, we ſhould have ſaid, that 
the treaty was unequal ; but the advantages France de- 
rived from it, largely compenſated for that inequality. 
The alliance of France with the Swiſs, if we ſtop at the 
ſtipulation, is an unegual treaty ; but the valour of the 
_ Swiſs troops has for a long time reſtored the equality: the 
difference of their intereſts, and wants unites theſe toge- 
ther. France, often involved in bloody wars, has re- 
ceived eſſential ſervices from the Swiſs : the Helvetic 


body, without ambition, without a ſpirit of conqueſt, 
may 
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may live in peace with the whole world; they have 
nothing to fear, fince they have made the ambitious feel, 
that the love of liberty gives the nation ſufficient ſtrength 
to defend its frontiers. This alliance may at certain 
times appear unequal. Our forefathers ſtudied ceremo- 
nials but little. Tho' in reality, and eſpecially fince the 


abſolute independence of the Swiſs is acknowledged by 


the empire itſelf, the alliance is certainly equal; notwith- 
ſtanding the Helvetic body, without difficulty, pays to 
the King of France, all the pre-eminence which the mo- 
dern cuſtoms of Europe attribute to crowned heads, and 
eſpecially to great monarchs. 

Treaties in which the inequality is found on the ſide of the 
inferior powers, that is, thoſe which impoſe on the more 
weak, more extenſive obligations, or greater burthens ; 
or obliges them to perform things diſagreeable and painful; 
theſe unequal treaties, I ſay, are always at the ſame time 
unequal alliances; for the more weak never ſubmit to 
burthenſome conditions, without being obliged alſo to 


acknowledge the ſuperiority of the ally. Theſe con- 


ditions are commonly impoſed by the conqueror, or dic- 
tated by neceſſity, which obliges a weak ſtate to ſeek the 
proteQion or aſſiſtance of another more powerful, and by 
this means it acknowledges its ſuperiority. Beſides, this 
forced inequality in a treaty of alliance, ſwallows up, and 
depreſſes its dignity, at the ſame that it exaſts that of the 
more powerful ally. It alſo happens that the more weak, 
not being able to promiſe the ſame ſuccours as the more 
powerful, it becomes neceſſary that it ſhould make a com- 
penſation for it by engagements that degrade it below its 
ally, and often muſt even ſubmit, in certain reſpects, to 
his will. Of this kind are all the treaties where the more 
weak engages not to make war without the conſent of the 
more ſtrong, and to have the ſame friends, and the ſame 
enemies, to maintain, and pay a reſpect to its majeſty, 
to have no fortreſſes in certain places, not to trade nor 
raiſe ſoldiers in certain free countries, to deliver up its 

| veſſels 
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veſſels of war, and not to build others, as the Carthagi- 


nians did to the Romans; to keep up only a certain num- 
ber of troops, &c. | 

Theſe unequal alliances are ſubdivided into two kinds; ; 
they either degrade the ſovereignty, or they do not. We 
have touched ſlightly on this in Book I. Chap. I. and 


XVI. 


The ſovereignty ſubſiſts intire when none of the rights, | 
of which it is conſtituted, is conveyed to the ſuperior ally, 


or rendered dependent on his will in the exerciſe that 
may be made of them. But the ſovereignty is degraded 
when any of its rights are ceded to an ally, or even if the 
uſe of them is merely rendered dependent on the will of 
that ally. For example, the treaty does no injury to the 
ſovereignty, if the weaker ſtate only promiſes not to attack 
a certain nation without the conſent of its ally. By this 
means it does not ftrip itſelf of its right, nor does it ſub- 
mit to him the exerciſe of it ; it only conſents to a reſtric- 
tion in favour of its ally; and in this manner it no more 
diminiſhes its liberty, than is neceſſarily done in all pro- 
miſes. People every day lay themſelves under ſuch re- 
ſtraints in alliances that are perfectly equal. But to en- 
gage not to. make war againſt any one whatſoever with- 


cout the conſent or permiſſion of an ally, who on his fide 


does not make the ſame promiſe, is to contract an une- 
qual alliance with diminution of ſovereignty; for it is to 
deprive him of one of the moſt important parts of the ſo- 
vereign power, by committing the exerciſe of it to ano- 
ther's will. The Carthaginians having in the treaty that 
terminated the ſecond Punic war, promiſed not to make 
war on any ſtate without the conſent of the Romans; 
were then, for that reaſon, conſidered as dependent on 
the Romans. 

When a people are forced to receive laws, they may 


— — renounce their preceding treaties, if he with 


with diminuti- 
on of ſovereign- 


whom they are conſtrained to enter into an alliance re- 


ty may annul quires it from them., As they then loſe a part of their 
preceding trea- 
ties. 
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ſovereignty, their ancient treaties fall with the powers 
that had concluded them. This is a neceſſity that can- 
not be imputed to them, and fince they had a right to 
ſubmit themſelves abſolutely, and to renounce all ſove- 
reignty, if it became neceſſary for their preſervation ; by 
a much ſtronger reaſon, they have a right, under the 
ſame neceſſity, to abandon their allies. But a generous 
people will try every reſource before they will ſubmit to fo 
ſevere and humbling a law. 
In general, every nation ought to be jealous of its 5.177. 


e ee WE . We ought to 
glory, carcful of maintaining its dignity, and preſerving avoid as much 


its independence; it ſhould therefore be induced by no- 3 
thing but extremity, or the moſt important reaſons, to alliances. 
contract an unequal alliance. This particularly relates 

to treaties where the inequality is found on the ſide of 

the weaker ally, and ſtill more to thoſe unequal alliances 

that degrade the ſovereignty: men of courage will receive 

them only from the hand of neceſſity. 

Whatever a ſelf-intereſted politician may fay, we 5. 178. 
ſhould either abſolutely deliver ſovereigns from the au- = po 19 man 
thority of the law of nature, or agree that they are not — —.— 
allowed to oblige, without juſt reaſon, the weaker ſtates ces. 
to ſubmit to them their dignity, much leſs their liberty 
by an unequal alliance. Nations owe to each other the 
ſame aſſiſtance, the ſame reſpect, the ſame friendſhip, as 
individuals living in a ſtate of nature. Far from ſeeking 
to humble the weak, and to deſpoil them of their moſt 
precious advantages, they will reſpe&, they will maintain 
their dignity and their liberty, if they are inſpired by vir- 
tue more than by pride ; if they are more moved by prin- 
ciples of integrity than by a mean ſelf-intereſt ; what do 
I ſay ? If they have ſuch a degree of underſtanding as to 
know their true and real intereſt, Nothing more firmly 
ſecures the power of a great monarch than his regard to 
all ſovereigns. The more careful he is of offending the 
weak, the greater eſteem they will have for him, and the 
more they will revere him; they love a power who makes 


them 
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them feel his ſuperiority only by his benefits; they fix 
themſelves to him as to their ſupport, and he becomes 
the arbiter of nations. Had he behaved with pride, he 
would have been the object of their jealouſy and fear, and 
perhaps have one day ſunk under their united efforts. 
$. 179. But as the weak ought, in their neceffity, to accept 
In choſe that with gratitude the affiſtance of the more powerful, and 


are unequal on 
the moſt pow- not to refuſe him the honours, the reſpect, that flatters 


* him who receives them, without degrading him by whom 
they are rendered; ſo nothing is more conformable to the 
law of nature, than aſſiſtance generouſly given by the 
more powerful ſtate without requiring a return; or, at 
leaſt, an equivalent. And it is found here, that advan- 
tage is obtained by the practice of duty. Good policy will 
not permit a great power to ſuffer the oppreſſion of the 
ſmall ſtates in his neighbourhood. If he abandons them 
to the ambition of a conqueror, this laſt will ſoon become 
formidable to himſelf. Thus ſovereigns who are com- 
monly faithful enough with reſpect to their own intereſt, 
ſeldom fail to attend to this maxim. Hence thoſe allian- 
ces ſometimes againſt the houſe of Auſtria, ſometimes 
againſt its rival, according as the power of one or the 
other preponderates. Hence that balance of power the ont th 
object of perpetual negociations and wars. himſe 
When a weak and poor nation has occaſion for another ſhewir 
kind of aſſiſtance, when it is afflicted by a famine, we rous ſe 
have ſeen (5. 5.) that thoſe who have proviſions ought to fur- give i! 
niſh them at a juſt price; it would be noble to afford them Or | 
at a low rate, or to make a preſent of them if a nation 1s equal | 
incapable of paying for them. To make it buy them by * 
an unequal alliance, and eſpecially at the expence of its put hit 
liberty, to treat them as Joſeph formerly treated the WIGS 
Egyptians, would be a ſeverity almoſt as dreadful, as * 
ſuffering them to periſh with hunger. 1 
8. 180. But there are caſes where the inequality of treaties and * 
How in equali- alliances, dictated by ſome particular reaſons, is not con- h J 
ty of treaties e re 
and alliances trary to equity, nor conſequently. to the law of nature. BY 


may be con- | 
formable to the T heſe 


lay of nature. \ 
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Theſe caſes are in general all thoſe in which the duties of 
one nation towards itſelf, or its duty to others, invite it 
to deviate from equality. For inſtance, if the ſovereign 
of a weak ſtate ſhould without neceſſity build a fortreſs, 
which he would be incapable of defending, in a place 
where it might become very dangerous to his neighbour, 
if ever it fell into the hands of a powerful enemy ; this 
neighbour may oppoſe the conſtruction of the fortreſs ; 
and if is not convenient to pay for the compliance he de- 
mands, he may obtain it by threatening to break up the 
roads of communication, to forbid all commerce, to build 
fortreſſes, or to keep an army on the frontier, to conſider 
that little ſtate as ſuſpicious, &c. He impoſes indeed an 
unequal condition; but this is authorized by the care of 
his own ſafety. In the ſame manner he may oppoſe the 
forming of a highway, that would open to an enemy an 
entrance into his ſtate, War might furniſh us with a 
multitude of other examples. But people frequently abuſe 
rights of this nature ; it requires as much moderation as 
prudence to avoid turning them into oppreſſion. 

The duties towards others ſometimes alſo counſel and 
authorize this inequality in a contrary ſenſe, ſince with- 
ont this a ſovereign may be accuſed of being wanting to 
himſelf or to his people, Thus gratitude, the defire of 
ſhewing his ſenfibility for a benefit, may induce a gene- 
rous ſovereign to enter into an alliance with joy, and to 
give in the treaty more than he receives. 

Or he may with juſtice impoſe the conditions of an un- 


niſhment, in order to puniſh an unjuſt aggreſſor, and to 
put him out of a condition of eaſily hurting him after- 
wards. Such was the treaty to which Scipio Africanus, 
forced the Carthaginians to ſubmit, after he had conquer- 
ed Hannibal. The conqueror often gives ſuch laws ; 
and)by this means he neither offends juſtice nor equity, 
if he remains within the bounds of moderation, after he 


s triumphed in a juſt and neceſſary war. 
The 


k Of inequality 
equal treaty, or even an unequal alliance, by way of pu- impoſed by way 
of puniſhment. 
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. 182. The different treaties of protection, thoſe by which a 
COA ſtate renders itſelf tributary or feudatory to another, form 
ſpoken elfe- ſo many kinds of unequal alliances. But we ſhall not 
OR" repeat here, what we have ſaid in Book I. Chap. I. and 

XVI. | | 

0 oils, By another general diviſion of treaties or alliances they 
Of perſonal and are diſtinguiſhed into perſonal and real : the firſt are 
real treaties hoſe that relate to the perſon of the contracting parties, 

and are reſtrained and in a manner attached to them. 
Real alliances relate only to the things of which they 
treat, without any dependence on the perſon of the con- 
tracting parties. 

The perſonal alliance expires with him who contracted it. 

'The real alliance is affixed to the body of the ſtate, and 
ſubſiſts as long as the ſtate, if the time of its duration is 
not limited. | | 

It is of great uſe not to confound theſe two ſorts of 
all:ances. Therefore ſovereigns are at preſent accuſtomed 
to explain themſelves in ſuch a manner as to leave no un- 
certainty in this reſpe&, and this is doubtleſs the beſt and 
ſafeſt method. In want of this precaution, the matter of 
the treaty, or the expreſſions in which it is conceived may 
furniſh the means of diſcovering, whether it be real or 
perſonal. Let us give ſome general rules on this ſubject. 

5. 164. In the firſt place, from naming in the treaty the ſove- 
—— of reigns who contract, we ought not to conclude that the 
parties in the treaty was perſonal, for the name of the ſovereign who 
— — actually governs is often inſerted with the ſole view of 
nal, ſhewing, with whom it is concluded, and not to make 

known that they have treated with him perſonally. This 
is an obſervation of the civilians Pedius and Ulpian (a). 


repeated by ail authors. 
Every alliance made by a republic is in its own nature 


real, for it relates only to the body of the ſtate, When a 


§. 188. 
An alliance 


made by a re- fre onl . . , 
r popular ſtate, or an Ariſtocratical republic 


concludes a treaty, it is the ſtate itſelf that contracts; 
and its engagements do not depend on the lives of thoſe 


y who 
(2) Digeſt. Lib. II, Tit. XIV, De Pati, Leg, VII. & $. 
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who were only the inſtruments: the members of the peo- 
ple or of the regency change and ſucceed each other ; but 
the ſtate is always the ſame. 


Since then ſuch a treaty directly relates to the body of 


the ſtate, it ſubſiſts, though the form of the republic 
happens to be changed, and though it ſhould be even 
transformed into a monarchy. For the ſtate and the na- 
tion are always the ſame, whatever changes are made in 
the form of the government, and the treaty concluded 
with the nation, remains in force as long as the nation 
exiſts, But it is manifeſt that we ought to except from 
this rule all the treaties that relate to the form of the go- 
vernment. Thus two popular ſtates that have treated ex- 
preſsly, or that appear evidently to have treated with the 
view of maintaining themſelves in concert in their ſtate of 
liberty and popular government, ceaſe to be allies at the 
very moment when one of them has ſubmitted to be go- 
verned by a fingle perſon. 

Every public treaty concluded by a king or by any 


$. 
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other monarch, is a treaty of the ſtate ; it lays under an Of treaties con- 


obligation the intire ſtate, the nation which the king re- 


ſeems then at firſt that every public treaty ought to be 
preſumed real, as concerning the ſtate itſelf. There is 
no doubt with reſpe& to the obligation to obſerve the 
_ treaty, this relates only to its duration. Now there is 
often room to doubt whether the contracting parties have 
intended to extend the reciprocal engagements beyond 
the term of their own lives, and to bind their ſucceſſors. 
ConjunQures change; a burthen that is to day light, 
may in other circumſtances become inſupportable or too 
heavy: the manner of thinking among ſovereigns is no 
leſs variable; and there are things which it is convenient 
that each prince ſhould diſpoſe of freely according to his 
own plan. There are others that are freely granted to a 
king and would not be permitted to his ſucceſſor. It is 
neceſſary then to conſider the terms of the treaty, or the 

| deſign 


% 


cluded by kings 
or other mo- 


preſents, and whoſe power and right he exerciſes. It narchs. 


316 TREATIES OF ALLIANCE Book II. Ch. XII. 


deſign of it, in order to diſcover the intentions of the 
contracting powers. | 

$. 187. Treaties that are perpetual, and thoſe made for a deter- 

_ Treaties perpe- minate time, are real; ſince their duration does not de- 


tual and for a . . 
certain time, pend on the lives of the contracting parties. 


© 212 In the ſame manner when a king declares in the treaty 
Treaties made that it is made for himſelf and his ſucceſſors, it is mani- 
— — arogy feſt that the treaty is real. It is affixed to the ſtate and 

made in order to laſt as long as the kingdom itſelf. 

6. 289. When a treaty expreſsly declares, that it is made for 
— wag — the good of the kingdom, it is a manifeſt indication that 
2 xg the contracting powers have not intended to make it de- 

pend on the duration of their lives; but rather to affix 
it to the duration of the kingdom itſelf : the treaty is 
then real, 

Independently even of this expreſs declaration, when 
a treaty is concluded to procure an advantage to the ſtate 
that will always ſubſiſt, there is no reaſon to believe that 
the prince who has concluded it, was willing to limit it 
only to the duration of his life. Such a treaty ought then 
to be conſidered as real, unleſs very ſtrong reaſons ſhew, 
that he with whom it was concluded, granted the advan- 
tage to which it relates only out of regard to the prince 
then reigning, and as a perſonal favour; in this caſe the 
treaty terminates with the life of the prince, the reaſon 
of the conceſſion expiring with him. But this reſerve is 
not eaſily preſumed ; for it would ſeem that if contracting 
parties had this in their view, they would have expreſſed 

it in the treaty. 
Om * In cafe of doubt, when nothing clearly eſtabliſhes, ei- 
tion ougiit to ther the perſonality or the reality of a treaty, it ought to 
—— be preſumed real if it turns on things that are favourable, 
and perſonal in matters that are odious. The things fa- 
vourable are here thoſe that tend to the common advan- 
tage of the contracting powers, and that equally favour 
the two parties; things odious are thoſe that burthen one 


party 


l 
; 
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party alone, or that are a greater grievance to one than 
the other. We ſhall ſpeak of them more at large in the 
chapter on the interpretation of treaties. Nothing is 
more conformable to reaſon and equity than this rule: 
whenever certainty is wanting in the affairs of men, we 
muſt have recourſe to preſuinption. - Now if the con- 
tracting powers have not explained themſelves, it is na- 
tural when it relates to things favourable, and equally 
advantageous to the two allies, to think that they intend- 
ed to make a real treaty, as one moſt uſeful to their re- 
ſpeQive kingdoms ; and if we deceive ourſelves in this 
preſumption, we do no injury either to the one or the 
other. But if the engagement has ſomething odious, if 
one of the contracting ſtates finds itſelf overburthened, 
how can it be preſumed that a prince who entered into 
ſuch engagements, was willing to lay that burthen forever 
upon his kingdom ? Every ſovereign is preſumed to de- 
fire the ſafety and advantage of the ſtate with which he is 
entruſted, it cannot then be ſuppoſed, that he has con- 
ſented to load it forever with a burthenſome obligation. 
If neceſſity has made it a law to him, it was the buſineſs 
of his ally to make him explain himſelf clearly, and it 
is probable he would not have failed to do it, knowing 
that men, and particularly ſovereigns, ſeldom ſubmit to 
heavy and diſagreeable burthens, if they are not in due 
form obliged to it. If it happens then that the preſump- 
tion 1s a miſtake, and makes him loſe ſomething of his 
right, it is a conſequence of his own negligence. Let 
us add, that if neither the one nor the other ought to 
loſe his, right, equity will be leſs wounded by the loſs 
which this will ſuffer from a gain which he could only 
obtain by the damage he intended the other : 
this is the famous diſtinction de lucro captando, and de 

damno vitando. | 
We, without difficulty, place equal treaties of com- 
merce in the number of thoſe that are favourable, fince 
they are in general advantageous and very conformable 
to 
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to the law of nature. As to alliances made on account 
of war, Grotius ſays with reaſon, that * defenfive al- 
e liances have a more favourable aſpect, and thoſe that 
are offenſive have ſomething in them that approaches 
* nearer to what is burthenſome or odious (a).” 

We could not diſpenſe with ſlightly mentioning in a 
few words theſe diſcuſſions, in order that we might not 
leave here a diſagreeable void. However they are but of 
little uſe in practice; ſovereigns at preſent generally 
uſing the wiſe precaution of clearly determining the du- 
ration of their treaties. They treat for themſelves and 
their ſucceſſors, for themſelves and their kingdoms for 
perpetuity, for a certain number of years, &c. Or they 
treat only for the time of their reign, for an affair pecu- 
har to themſelves, or their families, &c. 

5.191 Since public treaties, and even thoſe that are perſonal, 
That the obli- , n 2 
gations and concluded by a king or by any other ſovereign who is in- 
— — veſted with ſufficient power, are treaties of ſtate and 
treaty paſs to obligatory with reſpect to the whole nation (F. 186.) ; 
the ſucceors. real treaties, made to ſubſiſt independently of the perſon 


who has concluded them, doubtleſs, oblige his ſucceſſors ; 


and the obligation impoſed on the ſtate paſſes ſucceſſively 
to all its conduQors, in proportion as they aſſume the 
Public authority. It is the ſame with reſpe@ to the rights 
acquired by theſe treaties : they are acquired for the ſtate, 
and ſucceſſively paſs to its conductors. 

It is at preſent a pretty general cuſtom for the ſucceſſor 
to confirm, or renew even real alliances, concluded by 
his predeceſſors : and prudence requires, that this pre- 
caution ſhould not be neglected, ſince men lay a greater 
ſtreſs on an obligation they themſelves have contracted, 
than on one impoſed on. them by others, or to which they 


have only tacitly agreed. This is becauſe they believe 


their word engaged in the firſt, and only their conſcience 
1a the other. 


5 5. 192 The treaties that have no relation to repeated oaths, 
treat - 

ate pp but to tranſitory acts, and that are ſuddenly concluded; 
once for all, - theſe 


and perfected. (a) De jure Beli & Pacis, Lit. II. Cap. XVI. $- 16. 
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theſe treaties, if it is not proper to call them by another 
name (ſee §. 153.): theſe conventions, theſe pas, 
which are accompliſhed once for all, and not by ſucceſ- 
five aQs, are no ſooner executed, than they are com- 
pleted and perfected. If they are valid, they have in 
their own nature a perpetual and irrevocable effect: we 
have not them in view when we inquire, whether a 
treaty be real or perſonal. Puffendorf Ca) gives us rules 
in this inquiry, © 1. That the ſucceſſors ought to keep 
| © the treaties of peace concluded by their predeceſſors. 
«'2. That a ſucceſſor ſhould keep all the lawful conven- 
© tions, by which his predeceſſor has transferred any 
« right to athird.” This is apparently leaving the queſ- 
tion; it is only ſaying that what is done with validity by 
a prince, cannot be annulled by his ſucceſſors: who 
doubts it? The treaty of peace is in its own nature made 
to laſt perpetually, and as ſoon as it is once duly con- 
cluded and ratified, it is an affair that is perfeQted ; it 
muſt be accompliſhed on both fides, and obſerved accord- 
ing to its tenour. If it is executed upon the ſpot, every 
thing is concluded. But if the treaty contains engage- 
ments with reſpe& to ſucceſſive and repeated oaths, it 
will be always proper to examine, according to the rules 
we have laid down, whether it be in this reſpe& real or 
perſonal ; whether the contracting parties have reſolved 
to oblige their ſucceſſors to ſwear to them ; or whether 
they have only promiſed for the time of their reign. In 
the ſame manner, as ſoon as a right is transferred by a 
lawful convention, it no longer belongs to the ſtate that 
has ceded it: the affair is concluded and terminated. 
But if the ſucceſſor finds any fault in the act and proves 
it, he is not to pretend that the convention 1s not obliga- 
tory with reſpe& to him, and refuſe to accompliſa it; he 
is to ſhew, that it has not been made; for an act defec- 
tive and invalid is null, and the ſame as if it never had 


been. 
— The 
() Law of Nature and Nations, Book VIII. Chap. IX. 5. 8. 
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The third rule given by Puffendorf is no leſs uſeleſs 
with reſpe& to this queſtion, it declares, * That if the 
«© other ally having already executed ſomething to which 
cc he was bound by virtue of the treaty, the king bap- 


* pening to die before he had accompliſhed, in his turn, 


« what he had engaged to perform, his ſucceſſor is indiſ- 
« penſibly obliged to perform it. For what the other ally 


4 has executed under the condition of receiving an equi- 


« yalent, having turned to the advantage of the ſtate, or 
« at leaſt having been done with that view, it is clear, 
te that if the one does not perform what he has ſtipulated, 
< the other then acquires the ſame right as the man who 
c has paid what he did not owe, and therefore the ſuc- 
« ceſſor is obliged: to make him an intise recompence, 
« for what he has done or given, or to adhere himſelf to 
*© what his predeceſſor has engaged to perform.” All this, 
I fay, is foreign to our queſtion. If the alliance is real, it ſub- 
fiſts notwithſtanding the death of one of the contraQting 
parties ; if it is perſonal, it expires with them, or with 


one of them (F. 183.) But when a perſonal alliance 


comes to be furniſhed in this manner, the knowing to 
what one of the allied ſtates is bound, in caſe the other 
has already executed ſomething by virtue of the treaty, 
is another queſtion, and is to be determined by other prin- 
ciples. It is neceſſary to diſtinguiſh the nature of what 
has been done to accompliſh the treaty. If it relates to 
thoſe determined and certain loans which they have reci- 
procally promiſed each other by way of an equivalent, 
there is no doubt that he who has received, ought to give 
what he has promiſed in return, if he would adhere to the 
agreement, and is obliged to adhere to it ; if he 1s not 
obliged, and is unwilling to adhere to it, he ought to re- 
ſtore what he has received, to put things into their pri- 
mitive ſtate; or to recompence the ally who has given 
them. To act otherwiſe would be to detain what belongs 
to another. 'This is not the caſe of the man who 


has paid what he did not owe, but of one who has paid 
'before 


the 
fulfi 
ſome 
arm) 
court 
to ſu 
it on 
ſion © 
TECeI\ 
if he 
be the 
he wh 
of an 
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before-hand for a thing that has not been delivered to 
bim. Bur if the perſonal treaty requires uncertain and 
contingent loans that are to be accompliſhed, as occaſi- 
ons offer, theſe promiſes are not obligatory except in 
caſes where they are to be'fulfilled when preſented ; the 
return of the like aſſiſtance is alſo only due upon occaft- 
on, and the end of the alliance being anſwered, nobody 
is bound to any thing. In a defenſive alliance, for in- 
ſtance, two kings reciprocally promiſe each other a gra- 


tuitous aſſiſtance for the term of their lives: one of them 


is attacked: he is ſuccoured by his ally, and dies before 
he has an opportunity to ſuecour him in his turn: the 
alliance is ended, and the ſucceſſor of the deceaſed is not 


obliged to perform any thing, except his being certainly 


bound in gratitude to make a ſuitable return to the ſove- 
reign, who has given a falutary affiſtance to the ftate. 
And it muſt not be believed that the ally, who has given 
the affiſtance without receiving any, will think himſelf 
injured by the alliance. This treaty was one of thofe 
adventitious contracts where the advantages or diſadvan- 
tages depend on fortune. he might have gained as he 
We might here propoſe another queſtion. The perſo- 
nal alliance expiring at the death of one of the allies, if 
the ſurvivor thinking it ought to ſubfiſt with the ſucceſſor, 
fulfils the treaty on his part, defends his country, faves 
ſome of his fortreſſes, or furniſhes proviſions for his 
army, what ought the ſovereign to do that is thus fuc- 
coured ? He ought, doubtleſs, cither to ſuffer the alliance 
to ſubſiſt, as the ally of his predeceſſor has believed that 
it ought to do, and this will be a tacit renewal and exten- 
ſion of the treaty ; or to pay for the real ſervice he has 
received, according to a juſt eſtimation of its importance, 
if he would not continue that alliance. This then would 
be the caſe in which we ſhould ſay with Puffendorf, that 
he who has rendered ſuch a ſervice, has acquired the right 

of a man who has paid what he did not owe. 
> 9] | The 
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$. 194. The duration of a perſonal alliance being reſtrained to 


. the perſon of the contracting ſovereigns, if one of them 


if one of the : 
—— ccaſes to reign from any cauſe whatſoever, the alliance is 


powers ceaſes ended : for they have contraQed in quality of ſovereigns, 


TIL and he who ceaſes to reign, no longer exiſts as a ſove- 
reign, though he lives ſtill as a man. 
$. 195 Kings do not always treat directly and ſolely for their 


Of treaties in , . . . . 
their own na. kingdoms 3 ſometimes in virtue of the power they have 


ture perſonal, in their hands, they make treatics relative to their own 


perſons, or their families; and this they may lawfully 
doz the ſafety and advantage of the ſovereign, properly 
underſtood, conſiſting in the welfare of the ſtate. Theſe 
treaties are perſonal in their own nature, and periſh with 
the king. Such is an alliance made for the defence of 
the king and his family. | 
5. 196. It is aſked, if that alliance ſubſiſts with the king and 
Of an alliance the royal family, when by ſome revolution they are de- 
concluded for 5 j 
the defence of prived of their crown? We have lately remarked, (. 
— .. 194) that a perſonal alliance expires with the reign of him 
who contracted it: but that is to be underſtood of an al- 
liance with the ſtate, limited as to its duration, to the 
reign of the contracting king. This, of which we are 
here ſpeaking, is of another nature. For though it binds 
the ſtate, ſince it is bound by all the public acts of its ſo- 
vereign, it is made directly in favour of the king, and 
his family ; it would therefore be abſurd for it to termi- 
nate at the moment when they have need of it, and at an 
event againſt which it was made. Beſides, the king 
does not loſe his quality merely by the loſs of his king- 
dom. If he is ſtripped of it unjuſtly by an uſurper, or 
by rebels, he preſerves his right, in the number of which 
are his alliances. 

But who ſhall judge, if the king be dethroned lawfully 
or by violence ? An independent nation acknowledges no 
judge. If the body of the nation declares the king de- 
pri ved of his rights by the abuſes he has made of them, 
and depoſes him, it may juſtly do it when its grievances 


are 
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are well fonded, and no other power has a right to cen- 
ſure it. The perſonal ally of this king ought not then 
to aſſiſt him againſt the nation that has made uſe of its 
right in depoſing him: if he attempts it, he injures that 
nation. England declared war againſt Louis XIV. in 
the year 1688, for ſupporting the intereſt of James II. 
who was depoſed in form by the nation. The fame 
country declared war againſt him a ſecond time at the 
beginning of the preſent century, becauſe that prince ac- 
knowledged the ſon of the depoſed James, under the 
name of James III. In doubtful caſes, and when the 
body of the nation has not pronounced, or has not pro- 
nounced freely, a ſovereign may naturally ſuppert 
and defend an ally, and it is then that the voluntary 
law of nations ſubſiſts between different ſtates. The 
party that has driven out the king, pretends to have right 
on its fide : this unhappy king and his ally, flatter them- 
ſelves with having the ſame advantage, and as they have 
no common judge upon earth, they have no other me- 
thod to take, but to apply to arms to terminate the diſ- 
pute : they therefore engage in a formal war. 

In ſhort, when the foreign prince has faithfully fulfill- 
ed his engagements towards an unfortunate monarch, 
when he has done in his defence, or to procure his re- 
ſtoration, all he was obliged to perform, in virtue of the 
alliance; if his efforts are ineffectual, the dethroned 
prince cannot require him to ſupport an endleſs war in 


his favour, or expect that he will eternally remain the 


enemy of the nation, or of the ſovereign who has de- 
prived him of the throne. He muſt think of peace, 
abandon the ally, and confider him as having himſelf 
abandoned his right, through neceſſity. Thus Louis 
XIV. was obliged to abandon James Il. and to acknow- 
ledge King William, though he had at firſt treated him 
as an uſurper. 


k The 
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5. 197- The ſame queſtion preſents itſelf in real alliances, and 
What is the 
obligation of a in general, in all alliances made with the ſtate, and not 
A in particular with a king, for the defence of his perſon. 
who is the ally An ally ought doubtleſs to be defended againſt every in- 
—— erat rom F aſion, againſt every foreign violence, and even againſt 
his rebellious ſubjeAs ; in the ſamt manner a republic 
ought to be defended againſt the enterprizes of one who 
attempts to deſtroy the public liberty. But it ought to be 
remembered, that an ally of the ſtate, or the nation is 
not its judge. If the nation has depoſed its king in form, 
if the people of a republic have driven out their magi- 
ſtrates, and ſet themſelves at liberty, or acknowledged the 
authority of an uſurper, either expreſsly or tacitly ; to 
oppoſe theſe domeſtic regulations, by diſputing their juſ- 
tice or validity, would be to interfere in the government 
of the nation, and to do it an injury (ſee F. 54. and fol- 
lowing of this book.) The ally remains the ally of the 
ſtate, notwithſtanding the change that has happened in 
it. However, when this change renders the alliance uſe- 
leſs, dangerous, or diſagreeable, it may renounce it: for 
it may ſay upon a good foundation, that it would not 
have entered into an alliance with that nation, had it 
been under the preſent form of government. 
We may ſay here, what we have ſaid on a perſonal al- 
liance : however juſt the cauſe of that king may be, who 
is driven from the throne, either by his ſubje&s or by a 


foreign uſurper; his allies are not obliged to ſupport an 


eternal war in his favour. After having made ineffeQual 
efforts to reſtore him, they muſt at length give peace to 
their people, and come to an accommodation with the 
uſurper, and for that purpoſe treat with him as with a 
lawful ſovereign. Louis XIV. exhauſted by a bloody and 
unſucceſsful war, offered at Gertruidenburg, to abandon 
his gradſon, whom he had placed on the throne of Spain: 
and when affairs had changed their appearance, Charles 
of Auſtria, the rival of Philip, ſaw himſelf, in his turn, 


abandoned by his allies. 7 hey grew muy of exhauſting 
their 
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their ſtates in order to give him the poſſeſſion of a crown 
which they believed to be his due, but which to all ap, 
pearance they ſhould never be able to procure for him. 


C HA P. XII. 
| Of the Diſſolution and Renewal of Treaties. 


HE alliance is ended as ſoon as the term is expired, 
This term is ſometimes fixed, when an alliance 1s ; 


uncertain, as in perſonal alliances, the duration of which 
depends on the lives of the contraQting powers. The 
term is likewiſe uncertain when two or more ſovercigns 
form an alliance, with a view to ſome particular affair ; 
for inſtance, to drive a barbarous nation from a country 
it had invaded, to reſtore a ſovereign to his throne, &c. 
The end of this alliance is affixed to the completion of 
the enterprize for which it was formed. Thus in the laſt 
example, when the ſovereign is reſtored, and ſo firmly 
ſeated on his throne, that he may remain in the tranquil 
poſſeſſion of it, the alliance only formed for his reſtorati- 
on is ended. But if the enterprize does not ſucceed, the 
alliance 1s terminated, when they acknowledge the im- 
poſſibility of executing it ; for it is neceſſary to renounce 
an enterprize, when its execution is perceived to be im- 
poſſible. | 

A treaty made for a time may be renewed by the com- 


mon conſent of the allies, which is ſhewn either in an ex- O 


$. 198. 
Of the expira- 
tion of the term 


made for a certain number of years, and ſometimes it is of alliances, 


2 199. 


preſs manner, or tacitly. When the treaty is expreſsly of treaties. 


renewed, it 1s the ſame as if one altogether new was 
made. 

The tacit renewal is not eaſily preſumed, for engage- 
ments of this importance well deſerve an expreſs conſent. 
The tacit renewal can then only be founded on acts of 
ſuch a nature, that cannot be performed but in virtue of 
the treaty. Still the thing is not without difficulty ; for 

according 
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according to the circumſtances and nature of the act, 
they may be able to found only a ſimple continuation, or 
an extenſion of the treaty : this is very far from a rene w- 
al, eſpecially as to the term. For example, England has 
a treaty of ſubſidies with a prince of Germany, who is to 
maintain, during ten years, a ſtated number of troops to 
be at the diſpoſal of that crown, on condition of his re- 
ceiving every year a certain ſum. The ten years being 
expired, the King of England cauſes the ſum ſtipulated 
for one year to be paid, the ally receives it: the treaty 
is tacitly continued for one year; but it canot be ſaid to be 
renewed ; for what has paſſed that year, does not impoſe 
an obligation of doing as much for ten years following. 
But ſuppoſing the ſovereign has agreed with a neighbour- 
ing ſtate to give him a million for having a right to keep 
a garriſon in one of his ſtrong places during ten years, 
the term being expired, inſtead of withdrawing his gar- 
riſon he delivers 2 new million, and his ally accepts it : 
the treaty in this caſe is tacitly renewed. 

When the term for which the treaty was made is ex- 
pired, each of the allies i is perfectly free, and may accept 
or refuſe to renew it, as he ſhall think proper. Howe- 
ver, it muſt be confeſſed, that after having reaped almoſt 


all the advantages of a treaty, to refuſe to renew it, with- 


out ſtrong and juſt reaſons, when he believes he ſhall 
have no more need of it, and when he foreſees that the 
time is come for his ally, in his turn, to reap advantages 
from it, this conduct would ſhew but little honeſty, it 
would be unworthy of the generoſity which ſo well be- 
comes ſovereigns, and very diſtant from thoſe ſentiments 
of gratitude and friendſhip that are due to an injured and 
faithful ally. It is but too common to ſee great powers 

on their elevation neglect thoſe who have aſſiſted them to 
arrive at it. 


broken when cal. If one of the allies fails in his engagements, the 


it is violated by 
vic of the con- 


other may conſtrain him to fulfil them; this is the right 


ROT you | derived 
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Treaties contain promiſes that are perfedt and recipro- 
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derived from a perfect promiſe. But if he has no other 
way than that of arms to conſtrain an ally to keep his 
word, it is ſometimes more expedient to diſengage him- 
ſelf from his promiſes, and to break the treaty. He has 
undoubtedly a right to do this, having promiſed only 
upon condition that his ally ſhall accompliſh, on his fide, 
every thing he is obliged to perform. The ally offended 
or injured in what relates-to the treaty, may then chuſe 
either to oblige the perfidious ally to fulfil his engage- 
ments, or declare the treaty broken, by the violation of 
it. Prudence, and a wiſe policy muſt direct him what he 
ought to do on a particular occaſion. 

But when the allies have two or more treaties, differ- 
ent and independent of cach other, the violation of one 
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The violation 
of one treaty 


of the treaties, does not directly diſengage the party in- does not break 


jured, from the obligation he has contraQed in the others. 


For the promiſes contained in theſe, do not depend on 
thoſe included in the violated treaty. But the offended 
ally may menace him who fails-in one treaty to renounce, 
on his ſide, all the others by which they are united, and 
put his menace in force, if the other pays no regard to 
his remonſtrances. For if any one ravages from me, or 
refuſes to allow me my right, I may, in a ſtate of nature, 
in order to oblige him to do me juſtice, to puniſh him, or 
to indemnify myſelf, deprive him alſo of ſome of his 
rights, or ſeize and detain them till I have obtained in- 
tire ſatisfaction. But if arms are taken up, to obtain juſ- 
tice for this violated treaty, the offended begins by ſtrip- 
ping his enemy of all the rights which he had acquired 
by treaty : and we ſhall ſee, in treating of war, that he 
may do this with juſtice. 

Some (a) would extend what we have juſt ſaid to the 


8. 202, 
at the viola - 


ſeveral articles of a treaty that have no connection with tion of one ar- 


the article that has been violated, ſaying we ought to con- 


ticle in a treaty 
may occaſion 


ſider theſe different articles, as ſo many particular trea- the breaking the 


whole, 


(a) See Welfius Jus Cent, S. 432. 
tics 
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ties concluded at the ſame time. They pretend therefore, 
that if one of the allies breaks an article of the treaty, 
the other has not immediately a right to break the intire 
treaty, but that he may either refuſe, in his turn, what 
he had promiſed with a view to the violated article, or 
oblige his ally to fulfil his promiſes, if that may be done, 
if not to repair the damage; and for this purpoſe it is 
permitted to threaten him to renounce the intire treaty : 
a menace that he may lawfully put in execution, if it be 
deſpiſed. Such is, doubtleſs, the conduct which pru- 
dence, moderation, the love of peace, and charity would 
commonly preſcribe to nations. Who will deny this» 
and madly advance that ſovereigns are allowed ſuddenly 
to have recourſe to arms, or only to break every treaty of 
alliance for the leaſt ſubje& of complaint ? But the cafe 
here is about a right, and not about the ſteps that ought 
to be taken to obtain juſtice ; beſides, the principle upon 
which ſuch a decifion is founded is abſolutely unſupporta- 
ble. We cannot conſider the ſeveral articles of the ſame 
treaty as ſo many particular and independent treaties : 
for though we do not ſee the immediate connection be- 
tween every one of theſe articles, they are all conneQed 
by this common relation, that the contracting powers 
paſs them with a view to each other, by way of compen- 
ſation. I ſhould never perhaps haye paſſed this article, 
if my ally had not granted me another, which in its own 
nature has no relation to it. Every thing comprehended in 
the ſame treaty has then the force and nature of reciprocal 
promiſes, at leaſt if they are not excepted in due form. 
Grotius ſays very well, that all the articles of a treaty 
& have the force of conditions, which by a default are 
t rendered null ().“ He adds that * this clauſe is 
66 ſometimes inſerted, that the violation of ſome one of the 
de articles ſhall not break the whole, in order that one of 
te the parties ſhould not get rid of his engagement on ac- 


(a) Grotius de Jure Bell & Poci, Lib, II. Cap. XV. S. 15. 
* count 
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c count of a ſmall offence.” This precaution is extreme. 
ly wiſe and very conformable to the care which nations 
ought to take of preſerving peace, and rendering their al- 
liances durable, | | 
In the ſame manner, as when a perſonal treaty expires 5. 203 
at the death of a king, the · real treaty is aboliſhed, if one e "eat 35 


void by the de- 
of the allied nations is deſtroyed ; that is, not only if the firuQtion of one 


men who compoſe it happen all to periſh, but alſo if it — 

loſes, from any cauſe whatſoever, its national quality, or 

that of a political and independent ſociety. Thus when 

a ſtate is deſtroyed and the people are diſperſed, or when 

they are ſubdued by a conqueror, all their treaties periſh 

with the public power that had contracted them. But we 

ought not here to confound the treaties or alliances, 

which bearing the obligation of reciprocal advantages, 

can only ſubſiſt by the preſervation of the contracting 

powers, together with thoſe contracts that give a right 

acquired and compleated, independently of every mutual 

advantage. If, for inſtance, a nation has ceded for ever 

to a neighbouring prince, the right of fiſhing in a river, 

or that of keeping a garriſon in a fortreſs, that prince 

does not loſe his right, even though the nation, from 

which he has received it, happens to be ſubdued, or 

paſſes, in any other manner, under a foreign dominion. 

His rights do not depend on the preſervation of that na- 

tion; it had alienated them, and he who has conquered | 

it can only take what belonged to it. In the ſame man- 

ner, the debts of a nation, or thoſe for which the ſove- 

reign has mortgaged ſome of his towns or provinces, are 

not expunged by the conqueſt. The King of Pruſſia, on 

acquiring Sileſia by conqueſt, and by the treaty of Bre- 

flau, took upon himſelf the debts for which that province 

was engaged to the Engliſh merchants. In fact, he 

could only conquer there the rights of the houſe of Auſtria, 

and he could only take Silefia as he found it at the time ny 

of the conqueſt, with its rights and burthens. To refuſe 1 

the payment of the debts of the country he had ſubdued, | 
| would 
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would have been to rob the creditors with whom he was 
not at war. 

8.204. Any nation or ſtate whatſoever not being able to make 
n any treaty contrary to thoſe by which it is actually bound 
has at length (5. 1G5.) ; it cannot put itſelf under the protection of ano- 
3 ther, without reſerving all its alliances, and all its ſubſiſt- 
tion of another. ing treaties. For the convention by which a ſtate puts 

itſelf under the protection of another ſovereign, is a trea- 
"ty ($- 175-) ; if it does it freely, it ought to do it in ſuch a 
manner, as that the new treaty may be of no prejudice to 
thoſe that are antient. We have ſeen ($. 176.) what 
rights it receives from the care of its own nn in 
caſe of neceſſity. 

The alliances of a nation are not then deſtroyed, when 
it puts itſelf under the protection of another, unleſs they 
are incompatible with the conditions of that protection; 
its obligation ſubſiſts towards its antient allies, and theſe 
remain bound by ſuch obligation to it, while it has not 
put itſelf out of the ſtate of fulfilling its engagements to- 
wards them, 


When neceſſity conſtrains a people to put themſelves 


under the protection of a foreign power, and to promiſe 
him the aſſiſtance of all their forces, for and againſt any 
other power, without accepting their allies; their antient 
alliances ſubſiſt, ſo far as they are not incompatible with 
the new treaty of protection. But if the caſe ſhould hap- 
pen, that an antient ally enters into a war with the pro- 
teQor, the protected ſtate will be obliged to declare for 
this laſt, to which it is bound by ſtricter obligations, and 
by a treaty which derogates from all the others, in caſe 
they happen to claſh. Thus the Nepeſinians having been 
conſtrained to ſubmit to the Etrurians, thought themſelves 
afterwards obliged to adhere to their treaty of ſubmiſſion 
or capitulation, preferably to the alliance they had con- 
tracted with the Romans: Po/tquam deditionis, quam ſocie- 
tatis, fides ſanctior erat, ſays Livy (a). 

n 
(% Lit. VI, Cap, x. | 
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In ſhort, as treaties are made by the common conſent 


agreement, and by the free conſent of the contracting 
powers; and though even a third ſhould find hinielf in- 
tereſted in the preſervation of the treaty, and would ſuf- 
fer by its being broken, if he has not entered into it, and 
nothing has been directly promiſed to him, thoſe who 
have reciprocally made promiſes that would turn to the 
advantages of this third, may alſo reciprocally diſcharge 
themſelves from them, without conſulting him, or with- 
out his having a right to oppoſe them. Two menarchs 
have reciprocally promiſed each other to join their forces for 
the defence of a neighbouring city: that city receives ad- 
vantage from their ſuccours ; but it has no right to it, and 
as ſoon as the two monarchs reſolve to diſpenſe with each 
others performance, it would be deprived of it, without hav- 
ing any cauſe to complain, fince it had received nopromiſe. 


CHAP. XIV. 


Of other public Conventions, of thoſe that are made by inft- 
rior Powers, in particular of the Agreement called in La- 
tin Sponſio, and of Conventions of Sovereigns with pri- 
vate Perſons. 


HE public pacts called conventions, articles of 


agreement, &c- when they are made between ſo- Of conventions 
made by ſove- 


vereigns, differ from treaties only in their object (5. » 5 3). 
All we have ſaid of the validity of treaties, of their exeeu- 
tion, of diſſolving them, and of the obligations and rights 
that flow from them, are applicable to the various con- 
ventions which ſovereigns may conclude with each other. 
Treaties, conventions, and agreements, are all public 
engagements, in regard to which there is but one, and 
the ſame right, and the ſame rules. We ſhall not here 
have recourſe to tedious repetitions. It would be equally 
uſeleſs to enter into an enumeration of the various kinds 
of theſe conventions which are always of the ſame nature, 
and differ only in the matter that is the ſubjeQ of them. 

| But 


4 Treaties diſ- 
of the parties, they may alſo be diſſolved by a common folved — com- 


ment. 
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But there are public conventions made by inferior pow- 


ers, either in virtue of an expreſs mandate from the ſo- 


vereign, or by the power with which they are intruſted, 
by the terms of their commiſſion and according as they 
are allowed, or required by the nature of the affairs with 
which they are intruſted. 

We call inferior or ſubordinate powers, public perſons, 
who exerciſe ſome part of the government, in the name, 
and under the authority of the ſovereign : ſuch are ma- 
giſtrates eſtabliſhed for the adminiſtration of juſtice, ge- 
nerals of armies, and miniſters of ſtate. 

When theſe perſons form a convention by the expreſs 
order of the ſovereign, in a particular caſe, and are fur- 
niſhed with his power, the convention is made in the 
name of the ſovereign himſelf, who contracts by the me- 
diation and miniſtry of his delegate or proxy : this is the 
caſe we have mentioned in 5. 156. 

But public perſons, in virtue of their office, or the 
commiſhon given them, have alſo themſelves the power 
of making conventions on public affairs, exercifing in 
this, the right and authority of the ſuperior power that has 
eſtabliſhed them. This power they receive two ways; 
it is either aſcribed to them in expreſs terms by the ſove- 
reign, or it flows naturally from their commiſſion itſelf ; 
the nature of the affairs with which theſe perſons are en- 
truſted requiring that they ſhould have the power of mak- 
ing ſuch conventions, eſpecially in caſes where they can- 
not ſtay for the orders of the ſovereign. Thus the gover- 
nor of a place, and the general who lays ſiege to it, have 


the power of agreeing about the capitulation: and every 


thing they thus conclude within the terms of their com- 
miſſion, is obligatory to the ſtate or the ſovereign who 
has committed to them the power. Theſe ſort of con- 
ventions taking place principally in war, we ſhall treat of 


them more at large in Book III. 
If 
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If a public perſon, an embaſſador, or a general of an . 209. 
Of treaties con- 
army, concludes a treaty, or a convention without orders duded by a 
from the ſovereign, or without being authorized to do it h. e 
by the power of his office, he goes beyond the bounds of trom the ſove- 
his commiſſion, and the treaty is null, as being made cas —_ 
without a ſufficient power (F. 157.) : it cannot take power. 
place without the expreſs or tacit ratification of the ſove- 
reign. The expreſs ratification is an act by which the ſo- 
vereign approves the treaty, and engages to obſerve it. 
The tacit ratification is taken from certain ſteps which the 
ſovereign is juſtly preſumed to take, only in virtue of the 
treaty, and which he could not take, if he did not confi- 
der it as concluded and agreed upon. Thus a peace be- 
ing ſigned by the public miniſters, who had even exceed- 
ed the orders of their ſovereigns, if one of theſe cauſes 
troops to paſs, on the footing of friends, through the ter- 
ritories of his reconciled enemy, he tacitly ratifies the 
treaty of peace. But if the ratification of the fovereign 
has been reſerved, in order to be approved by an expreſs 
ratification, it is neceſſary that it ſhould be mediated in 
this manner to give the treaty all its force. 

People call in Latin fpon/io, an agreement relating to 5. 209- 
affairs of ſtate, made by a public perfon, who goes be- = * 
yond the terms of his commiſſion, and acts without the ſ#-»/e. 
orders or command of the ſovereign. He who treats in 
this manner for the ſtate, without having a commiſſion, 
promiſes by this means to take ſuch meaſures, that the 
ſtate, or the ſovereign, ſhall approve and ratify the agree- 
ment; otherwiſe his agreement would be vain and illu- 
five. The foundation of this agreement can be no other 
on either fide, than the hope of the ratification. 

The Roman hiſtory furniſhes us with examples of this 
kind of agreements : let us ſtop at the moſt famous of 
them, at that of the Caudine Forks, which has been diſ- 
cuſſed by the moſt illuſtrious authors. The conſuls F. 

Veturius Calvinus and Sp. Poſtumius, with the Roman 
army, being engaged in the defiles of the Caudine Forks 
without 
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without hope of eſcaping, concluded a ſhameful agree- Vi 
ment with the Samnites ; but informing them, that they Pt 
could not make a true public treaty { fedus)- without or- th 
ders from the Roman people, without the feciales, and hi 
the ceremonies conſecrated by cuſtom ; the Samnite gene- | of 
ral contented himſelf with exacting a promiſe from the tr 
conſuls and principal officers of the army, and with mak- fu 
ing them give fix hundred hoſtages; and having made in 
the Roman army lay down their arms, and cauſed them hi 
to paſs under the yoke, ſent them away. 'The ſenate, 
however, refuſed to accept the treaty ; delivered thoſe who is 
had concluded it to the Samnites, who refuſed to receive Ol 
them, and then thought themſelves free from all obligati- la 
on, and covered from all reproach (a). Authors have th 
entertained very different ſentiments of this conduct. ne 
Some aſſert, that if Rome was reſolved not to ratify the ce 
treat y, ſhe ought to have put things in the ſame ſituation fir 
they were before the agreement, by ſending the intire ar- . 
my into the Caudine Forks; and this the Samnites di 
maintained. I confeſs that I am not intirely ſatisfied to 
with the reaſonings I have found on this queſtion, even ft; 
in the authors whoſe ſuperiority I fully acknowledge. he 
Let us, however, endeavour, by taking advantage of th 
their obſervations, to ſet the affair in a new light. ſte 
5 _ It preſents two queſtions ; firſt, to what thoſe were pe 
bound by a like bound who made the agreement (ponſor) if the ſtate diſ- fo 
agreement. owned it ? Secondly, what obligation the ſtate itſelf was th 
under ? But firſt it is neceſſary to obſerve, with Grotius th 
(), that the ſtate was not bound by an agreement of | to 
that nature. This is manifeſt, even from the definition eq 
of the agreement called /ponfio. The ſtate had not given ev 
orders to conclude it, and had not conferred the power of wi 
doing it in any manner, either expreſsly, by command, | ge 
or by full powers, or tacitly, by a natural or neceſſary tz 
conſequence of the authority truſted to him who made the of 
agreement ( ſponfori). A general of the army might th: 


very ni 
(4a) Titus Livy, Lib. IX. | 
{6) De jure Belli & Pacis, Lib. II. Cap, XV. 5. 16. 
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very well, in virtue of his commiſſion, make uſe of the 
power of forming particular conventions in the caſes 
that preſented themſelves, of pacts relative to himſelf, to 
his troops, or to the occurrences of the war ; but not that 

of concluding a peace. He might bind himſelf, and the 
troops under his command, on all the occaſions where his 
functions required that he ſhould have the power of treat- 
ing; but he could not bind the ſtate beyond the terms of 
his commiſſion. | 

Let us now ſee to what the perſon promiſing ( ſponſor) 5. 217. 

is bound, when the ſtate diſowns the agreement. We —— - . 
ought not here to reaſon on what would take place in the bound when it 
law of nature between private perſons ; the nature of FRI 
things, and the conditions of the contracting powers, 

_ neceſſarily make a great difference between them. It is 
certain, that between individuals, he who merely and 
ſimply promiſes in the name of another, to do any thing 
without having his commiſſion, is obliged, if that other 
diſowns it, to accompliſh himſelf what he has promiſed, 
to make an equivalent, or to reſtore things to their firſt 
ſtate, or, in ſhort, fully to recompence him with whom 
he has treated, according to the various circumſtances of 
the caſe : his promiſe (pon can be no otherwiſe under- 
ſtood. But this is not the caſe with reſpect to a public 
perſon, who promiſes without orders, and without power | 
for the performance of his ſovereign. It relates to things | 
that infinitely ſurpaſs his power, and all his faculties; to 
things which he can neither execute himſelf, nor cauſe | 
to be executed, and for which he can neither offer an 
equivalent, or a proportionable recompence; he is not 
even at liberty to give the enemy what he has promiſed, | 
without being authorized to do it: in ſhort, it is no lon- ! | 
ger in his power to reſtore things intirely to their firſt 4 
ſtate. He who treats with him, can hope for nothing 4 
of this nature. If the promiſer deceives him, in ſaying, 1 
that he. is ſufficiently authorized, he has a right to pu- * 
niſh him. But if, as the Roman conſuls, at the Caudine 

Forks, 11 
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Forks, the promiſer acts with ſincerity, informing him, 
that he has not the power of binding the ſtate by a 
treaty; nothing elſe can be preſumed, but that the other 
party gladly runs the riſk of making a treaty that muſt 
become void, if it is not ratified ; hoping that a regard 
for him who promiſed, and for the hoſtages, will induce 


the ſovereign to ratify what had been thus concluded. I 


the event deceives his hopes, he can only complain of 
his imprudence. An eager deſire of obtaining a peace 
on advantageous conditions, and the bait of ſome advan- 


tageous preſents, might alone induce him to make fo 


hazardous an agreement. 'This was judiciouſly obſerved 
by the conſul Poſtumius himſelf, after his return to Rome. 
We may ſee the ſpeech which Titus Livy repreſents him 
making to the ſenate. ©* Your generals, ſaid he, and 
ce thoſe of the enemy, have equally committed a miſtake. 
« We, in imprudently involving ourſelves in a bad ſitu- 
« ation; they in ſuffering to eſcape them, a victory 
« which the nature of the places gave them, ſtill di- 
cc ſtruſting their own advantages, and haſting, at any 
« price, to diſarm men always formidable while they had 
« arms in their hands. Why did not they keep us ſhut 
« up in our camp? Why did not they fend to Rome, in 
« order to treat ſecurely of the peace, with the ſenate 
% and the people ?” 
It is manifeſt that the Samnites contented themſelves 
with the hope, that the engagement which the conſuls 
and principals officers had entered into, and the defire 
of ſaving fix hundred knights, left as hoſtages, would 
induce the Romans to ratify the agreement, | conſidering, 
that let what would happen, they ſhould ſtill have theſe 
ſix hundred hoſtages, with the arms and baggage of the 


army, andthe vain, or rather, as it proved by its conſe- 


quences, the fatal glory, of having made them paſs un- 
der the yoke, 

Under what obligation then were the conſuls, and all 
who made theſe promiſes ( ſponſeres) ? They themſelves 


judged 
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judged that they ought to bs delivered up to the Samnites. 
This was not the natural conſtquence of the agreement. 
(Henſnit) q and according to the obſeruation wo have 
juſt made, it does not appear, that the promiſer having 
promiſed things which the acceptor well knew was not in 
his power, was obliged, on his promiſe being-difowned,: 
to deliver himfelf up by way of recompence. But as be 
might ex preſsly engage himſelf, this being within the 
terms of his power or commithon z the cuſtom of thoſe 
times had doubtleſs rendered this engagement a tacit. 
clauſe of the agreement called /zorfio, fince the Romans 
delivered up all the ſponſores 3 all thoſe who had promiſ- 
ed; this was a maxim of their fecal laws (a). 

Tf the ſponſor had not ex preſsly engaged to deliver 
himſelf up, ànd if the received cuſtom did not impoſe it 
upon him as a law, all that he ſeems to have been obliged 
to do in conformity with his promiſe, was honeſtly to do 
whatever was lawful to engage the ſovereign to ratify 
what he had promiſed: and there is no doubt that, pro- 
vided the treaty was ever ſo little equitable or advantage- 
ous to the ſtate, it would be fupportable in conſiderat ion 
of the misfortune from which he had preſerved it. To 
propoſe to ſpare the ſtate a conſiderable ſhock, by means 
of a treaty, and ſoon after to adviſe the ſovereign not to 
ratify it, not becauſe it is inſupportable, but becauſe an 
advantage might be taken of its having been done with- 
out power, mult be a fraudulent proceeding, and a ſhame- 
ful abuſe of the faith of treaties. - But what will the ge- 
neral do who, in order to fave his army, has been forced 
ta canclude a pernicious treaty, or one that reflects diſ- 
honour upon the ſtate? Will he adviſe the ſovereign to 
ratify it? He will content himſelf with laying open the 
motives of his conduQ, and the neceflity that obliged 

| Z | bim 

(a) I have ſaid in my preface, queſtion it might give riſb to; it 
that the ſecial law of the Romans had alſo the care of the ceremonies 
was their law of war. The college on the declaration of war, and trea- 
of the feciales was conſulted on the ties of peace; They likewiſe conſul 


cauſes that might authorize their ted the feciales, and made uſe of their 
ing a war, and on the miniſtry in all the public treaties, 
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him to treat; he will ſhew as Poſtumius did, that he 
alone is bound, and will defire to be diſowned and deliver- 
ed up for the public ſafety. If the enemy is deceived, it 
is through his own folly. Ought the general to have in- 
formed him, that according to all appearance his pro- 
miſes would not be ratified ? This would be requiring too 
much. It is ſufficient, if he did not impoſe upon him by 
boaſting of more extenſive powers than he had, and that 
he confined himſelf to the taking advantage of his pro- 
poſals, without inducing him to treat by deceitful hopes. 
It is for the enemy to take all poſſible ſecurities: if he 
neglects them, why ſhould they not take advantage of his 
imprudence, as of one of the favours of fortune ? It 
« is ſhe, ſaid Poſtumius, who has ſaved our army, after 
<< having put it in danger. The enemy's head was turn- 
« ed in his property, and his advantages have been no 
* more to him than a pleaſant dream.” 

If the Samnites had. only required from the 8 
and the Roman army, ſuch engagement as they had a 
power to enter into by the nature of their ſtate, and their 
commiſſion; if they had obliged them to ſurrender them- 
ſelves priſoners of war, or, not being able to keep them 
all, had diſmiſſed them upon their promiſe not to beat 
arms againſt them for ſome years, in caſe Rome ſhould 
refuſe to ratify the peace ; the agreement would have 
been valid, as being made with ſufficient power, and the 
whole army would have been bound to obſerve it; for it 
is neceſſary that the troops, or their officers, ſhould have 
a power of entering into a contract on theſe occaſions, 
and upon this footing. This is the caſe of — 
of which we ſhall ſpeak in treating of war. 

If the promiſer has made. an equitable and honourable 
convention, on an affair, which from its very nature, he 
has the power to recompence him with whom he has 
treated, in caſe the convention is diſallowed, he is pre- 
ſumed to have engaged to make that recompence, and this 
he ought to do, to _— his promiſe, as did Fabius 

Maximus 
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Maximus in the example mentioned by Grotias: (a). 
But there ate occafions in which the ſovereign may forbid 
his doing it, and his giving any hg to the enemies of 


the ſtate, 
We have ſhewn, that a ſtate cannot be bound by an 


agreement made without its order, and without its having — is 


granted any power for that purpoſe. But is it abſolutely 
under no obligation ? This is what we are now to exa- 
mine. If things are in their firſt ſituation, the ſtate or 
the ſovereign, may diſown the treaty, which falls by this 
diſavowal, and is as if it had never been. But the ſove- 
reign ought to manifeſt his reſolution as ſoon as the treaty 
comes to his knowledge; not indeed that his filence alone 
can give validity to a convention, that cannot have it 
without his approbation 3 but it would be unjuſt for him 
to give time to the other party to execute, on his fide, an 
agreement which he would not ratify. 

If he has already done any thing in virtue of the agree- - 
ment; if the party, who has treated with the ſponſor, 
has on his fide fulfilled his engagements; either in the 
whole, or in part, ought he to be recompenſed; or things 
to be reſtored to their firſt ſtate on diſowning the treaty ; 
or will it be permitted to reap the fruits of it, at the ſama 


time that the ratification is refuſed ?- We ſhould here 


diſtinguiſh the nature of the things that have been exe- 
cuted, and that of the advantages that have accrued from 
them to the ſtate. He who having treated with a public 
perſon not furniſhed with ſufficient power, and executes 
the agreement on his ſide without ſtaying for its ratifica- 
tion, is guilty of an imprudence, and a very great fault, 
to which he has not been induced by the ſtate with which 
he thought he had contraQed : But if he has given any 
thing, it cannot be retained, by taking advantage of his 
__ When a ſtate believing that it has concluded a 
22 peace 

(a) Lib. II. Chap. XV. 5. 16. terces, to free himſelf from his pro- 
Fabius Maximus having concluded miſe, It relates to the ranſom of 
an agreement with the enemy the priſoners, Aurel Vifter, de 
which the ſenate diſapproved, fold Yiris Ituftr. Plutarch's life of Fa- 


a piece of land, for which he re- bius Maximus, 
ceived two hundred thouſand ſei- 
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peace with the enemy's general, has, in conſequence of 
this, delivered up one of his ſtrong places, or given a 
ſum of money, the ſovereign of that general ought, 
doubtleſs, to reſtore what he has received, if he is un- 
willing to ratify the agreement. If he acts otherwiſe, he 
enriches himſelf with another's property, and detains 
that property without baving any title to it, 

But if the agreement has given nothing to the ſtate 
which it had not before : if, as in that of the Caudine 
Forks, all the advantage conſiſts in being drawa from 
danger, and preſerved from deſtruQtion, this is a fortu- 
nate advantage that may be improved without ſcruple. 
Who would refuſe to be ſaved by the folly of his enemies? 
And who would think himſelf obliged to indemnify that 
enemy, for the advantage he had ſuffered to eſcape him, 
when he had not fraudulently contributed to his loſs ? 
The Samnites pretended, that if the Romans would not 
keep the treaty made by their conſuls, they ought to ſend 
back the army to the Caudine Forks, and reſtore every 
thing to its former ſtate : two tribunes of the people, who 
had been in the number of the penſores, in order to avoid 
being delivered up, dared to maintain the ſame opinion; 
and fome authors have declared themſelves of their ſen- 
timents, What, ſhall the Samnites take advantage of 
conjectures to give law to the Romans, to ſnatch from 
them a ſhameful treaty! They were guilty of impru- 
dence in treating with the conſuls, who declared that 
they had not power to contract for the ſtate ; and they 
ſuffered the Roman army to eſcape, after having covered 
them with infamy : ſhall not the Romans take advantage 
of the folly of an enemy, ſo void of generofity ? Should 
they either ratify a ſhameful treaty, or reftore to that 
enemy advantages given them . by the fituation of places, 
and which they loſt merely by their own folly ? Upon 
what principle can ſuch a deciſion be founded? had 
Rome promiſed any thing to the Samnites? had ſhe pre- 
vailed upon them to let her army go, and to wait for the 

. l ratification 
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ratification of the agreement made by the Confuts 7 had 
ſhe received any thing in virtue of that agreement, ſhe 
would have been obliged to reſtore it, as we have alteady 
ſaĩd on declaring the treaty null, becauſe ſhe would have 
poſſeſſed it without a title. But ſhe had no ſhare in the 
action of her enemies, ſhe did not contribute to the 
great fault they had committed, and might as juſtly take 
advantage of it, as people in war do of all the miſtakes 
of an unſkilſul general. Suppoſe that the conqueror, 
after having concluded a treaty with miniſters who have 
expreſsly referved the ratification to their maſter, ſhould 
have the imprudence to abandon all his conqueſts without 
waiting for the ratification, ought he to have the goodneſs 
to put him in pofſeffton of them again, in N he did not 
chuſe to ratify the treaty? 

I however confefs, and freely acknowledge, that if the 
enemy had ſuffered an intire army to eſcape, on the faith 
of an- agreement they had concluded with the general, 
unprovided with fufficient power, and a fimple ſponſor ; 
J confeſs, I fay, that if that enemy had behaved gene- 
roufly, if they had not made uſe of their advantages to 
dictate ſhameful or too fevere conditions, equity would 
have required, either that the ſtate ſhould have ratified 
the agreement, or concluded a new treaty, on juſt and 
reaſonable conditions, giving up its pretenſions ſo far as 
the public welfare might allow. For we ought never to 
abuſe the generofity and noble confidence even of an ene- 
my. Puffendorf (a) thinks, that the treaty at the Cau- 
dine Forks contained nothing that was too fevere or inſup- 
portable. That author does not ſeem to make any great 
matter of that ſhame and ignominy that was caſt on the 
whole republic. He did not fee the full extent of the Ro- 
man policy, which would never permit them, in their 
greateſt diftrefſes, to accept a ſhameful treaty, or even to 
make peace as conquered: a ſublime policy to which 


Rome owed all her grandeur, p- 


00 Jus Nat. & Cent, Lib, VIII. cap. IX. $. 13. 
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Let us at length remark, that the inferior power having, 
without orders, and without authority, concluded an 


equitable and honourable treaty, to deliver the ſtate from 
an imminent danger; the ſovereign who, on ſeeing him · 
ſelf thus delivered, ſhould refuſe to ratify the treaty, not 


becauſe he found it diſadvantageous, but only to ſave him- | 


ſelf from doing what is the price of his deliverance, would 
certainly act againſt all the rules of henour and equity. 


This would be a caſe in. which we might apply the maxim 


ſummum jus, ſumma injurja. ' 
To the example we have drawn from the — hiſ- 


tory, let us add a famous one taken from modern hiſtory ; 


The Swiſs, diſſatisfied with France, entered into an al- 


liance with the Emperor againſt Louis XII. and in the. 


year 1513, made an irruption into Burgundy. , They 
laid fiege to Dijon. La Trimouille, who commanded in 
the place, fearing that he ſhould be unable to fave it, 
treated with the Swiſs, and without waiting for a com- 
miſſion from the King, concluded an agreement, in vir- 
tue of which the King of France was to renounce his pre- 
tenſions to the dutchy of Milan, and to pay the Swiſs, at 
certain times, the ſum of fix hundred thouſand crowns ; 
while the Swiſs, on their fide, were only obliged to return 
home, and they were at liberty to attack France again, 


if they thought proper. They received holtages, and 
departed, The King was very much diſſatisfied wich the 
+ , treaty, though it had ſaved Dijon, and preſerved the 


kingdom, which was in very great danger, and he refuſed 
to ratify it. (a). It is certain, that La Trimouille had 
exceeded the power he received from his commiſſion, eſ- 
pecially in promiſing that the king ſhould renounce the 
| dutchy of Milan. He probably only propoſed to get an 
enemy at a diſtance, that was more eaſily ſurprized into 


a negociation, than conquered by force of arms. Louis 


was not obliged to ratify and execute a treaty concluded 
without 


(a] Guichardin, Book XII. Chap. wetic Confederacy, Part II. 185. 
u De Watteville's Hiſt, of the 2 and — * 
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without orders, and without powers; and if the Swiſs were 
deccived; they ought to blame their own imprudence. 

But as it manifeſtly appeared, that La Trimouille did not 
behave toward them with fidelity, ſince he had deceived 
them on the ſubje& of the hoſtages, giving them in that 
quality, men of the meaneſt rank, inſtead of four of the 
moſt diſtinguiſhed citizens, whom he had promiſed (a); 
the Swiſs had therefore juſt reaſon not to conclude a peace, 
at leaſt, as no recompence was made for this perfidy, ei- 
ther by delivering up him who was the un of i w_ or in 
any other manner. 

The promiſes, the eonventions, al the bands con- Of d. — 
tracts of the ſovereign, are naturally ſubject to the ſame — ſo- 
rules as thoſe of private perſons. If there ariſes any difh- | 
culty on this account, it is equally conformable to' pru- 1 
dence, to the delicaey of ſentiment that ought to be parti- 
cularly conſpicuous in a ſovereign, and to the love of i 

_ juſtice, to cauſe them to be decided by the tribunals of the | 
ſtate : this is the practice of all the fates N . are civiĩ · 
lized and governed by laws. 

The conventions, and contracts, made by the ſove- 6. 414. 
reign with private perſons who are foreigners in his quali- — ny, 
ty of ſovereign, and in the name of the ſtate, follow the perſons in the 
rules we have given in reſpe& to public treaties. In fact, gate. cies ** 
when a ſovereign enters into a contract, with men al 
neither depend on him, nor on the ſtate ; whether it be 
with a private perſon, or with a nation, or ſovereign, 
this does not produce any difference in their right. If 
the private perſon who has treated with a ſovereign is his 
ſubject, the right is alſo much the ſame ; but there is a 
differenee in the manner of deciding the controverſies 
which may ariſe from the contract. This private perſon 
being a ſubjeQ of the ſtate, is obliged to ſubmit his pre- 
tenſions to the eſtabliſhed courts of juſtice, Authors add, 
that the ſovereign may cancel theſe contraQts, if he finds 
they are contrary to the public welfare. He may, doubt- 
leſs, do it; but not from any reaſon taken from the par- 


ticular 
(s) See De IO of the Helvetic Confederacy, p. 190. 
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ticular, nature of theſe contracts: this would be, either 
| from the ſame reaſon that renders even a public treaty in- 
f valid, when it is fatal to the ſtate, and contrary to the 
[ public ſafety, or in virtue of the eminent domain which 
Bm gives the ſovereign a right to diſpoſe of the property of the 
citizens, with a view to the common ſafety We ſpeak 
here of an abſoſute ſovereign, It. appears in the conſti- 
tution of this ſtate, who are the perſons, and what is the 
power that has a right to contract in the name of the ſtate, 
to exerciſe the | ſupreme authority, and to declare what 
| the public welfare demands. 
alas the When a lawful power contracts in tho name * the | 
—.— che ſtates, it lays an obligation on the nation itſelf, and con- 
ſequently on all the future conductor of the ſociety. | 
| When therefore a prince has the power of concluding a 
treaty in the name of the ſtate, he lays an obligation on 
all his ſucpe ſſors, and theſe are not len. ä him- 
ſelf to fulfil. his engagements. 
$ 216, The conductor of the nation may e His 1 ak. 
_ 2 — of fairs, and his particular debts; theſe kind of debts he is 
and the ſtate, obliged to pay out of his on private fortune- What he, 
borrows for the ſervice of the ſtate, the debts- contra ed 
in the adminiſtration of public affairs, are contracts of 
ſtri& right, obligatory with Teſpe& to the ſtate and the 
whole nation. Nothing can diſpenſe with the diſcharg- 
ing of theſe debts, As ſoon as they have been contracted 
by a lawful power, the right ef the creditor is not to be 
ſhaken. Whether the money borrowed has turned to the 
advantage of the ſtate, or whether it has been diſſipated 
in fooliſh expences, is not the buſineſs of him who has 
lent it: he has truſted his wealth to the nation, and the 
nation ought to reſtore it to him again: it is ſo much the f 
worſe for the ſtate, if it has committed its affairs into bad 4 
hands, ' £ 
However, this maxim has its bounds, founded even on N 
the nature of the thing. The ſovereign has not, in 0 
0 general, a power of making the body of the ſtate * t 
{ ; or 


— —_ ——_ a a— 1 ». 1 „, 
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for the debts he contraQs, except they are for the welfare 
of the nation, and to enable him to provide for all oc- 
currences. If he is abſolute, he alone is the judge in 
all doubtful caſes, what is required for the ſafety and wel- 
fare of the ſtate : but if, without neceſſity, he contracts 
immenſe debts, capable of ruining the nation for ever, 
there is no doubt that the ſovereign acts manifeſtly with 
ont a right, and thoſe who have aſſiſted him, have truſted 
their money very ill. Nobody can preſume to fay, that 
2 nation has ever been willing to ſubmit ſo far as to ſuffer 
itſelf to be abſolutely ruined by the caprice, and fooliſh 
diſſi pations of its conductor. 

As the debts of a nation can only be paid by contri- 
butions or taxes, the conductor or the ſovereign, who is 
not intruſted with the right of levying taxes or contribu- 
tions, or of raifing ſupplies by his own authority, has 
not a right, by his borrowing, to involve the ſtate in 
debts. Thus the King of England, who has the right of 
making peace and war, has not that of contracting nati- 
onal debts, without the concurrence of parliament, be- 
cauſe he cannot, without their concurrence, raiſe any 
money on his people. 

It is not with the donations of the Wereign as with F. 277. 
his debts. When a ſovereign has borrowed, without — — — 
neceſſity, or for a very unneceffary ufe, the creditor has reign. 
truſted his fortune with the ſtate, and it 1s Juſt that the 
ftate ſhould reſtore it to him, if the creditor can reaſon- 
able preſume that he lent it to the ſtate. But when the 
ſovereign gives the wealth of the ſtate, ſome part of the 
domain, or a confiderable fief, he has a right to do it 
only with a view to the public welfare, or on account of 
ſervices rendered to the ſtate, or for ſome other reafon- 
able cauſe, in which the nation is concerned : if he has 
given, without juſt reaſons, and without a lawful cauſe, 
he has given without power. The ſucceſſor, or the 
ſtate, may always revoke ſuch a donation ; and by this, 


they would do no injury to the perſon to whom it was 
given, 
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given, ſince they take nothing from him which he had a 


right to poſſeſs. . What we here ſay, is true of every ſo- 


vereign towhom the law does not expreſsly give the free 


and abſolute diſpoſal of the wealth of the ſtate-: ſo dan- 


gerous apower is never founded on preſumption. 


The immunities and privileges conferred-by the mere 


 liberality of the ſovereign, are a kind of donations, and may 


be revoked in the ſame manner, if they turn to the diſad- 


vantage of the ſtate. But a ſovereign cannot revoke them 


by his mere authority, except he be abſolute, and even 


in this caſe, he ought to uſe his power ſoberly and with 


&. 218. 


Of what is ſa- 
cred among na- 


promiſes, and obſerving treaties, the ſubje& is of ſuch | 


tions. 


equal prudence and equity. Immunities granted on ac- 


count of, or with a view to ſome return, have the nature 
of a burthenſome contract, and can only be revoked in 
caſe of abuſe, or when they become contrary to the 


ſafety of the ſtate. And if they are ſuppreſſed on this 


laſt account, thoſe who enjoyed them ought to be recom- 
penced, | 


CHAP. XV. 
Of the Faith of Treaties. 


I we have ſufficiently eſtabliſhed (F. 163. 
and 164.) the indiſpenſible neceſſity of keeping 


importance, that we cannot omit conſidering it here in a 


more general view, as not intereſting to the contracting 


parties, but likewiſe to all nations, and the univerſal ſo- 
cicty of mankind. : 
Every thing which the public ſafety renders inviolable, 


is ſacred in ſociety. Thus the perſon of the ſovereign is 


ſacred, becauſe the ſafety of the ſtate requires that he 
ſhould be in perfeQ ſecurity, and above the reach of all 


violence : thus the people of Rome declared the perſons 
LY * 
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of their tribunes ſacred, conſidering that it was eſſential to 
their ſafety that they ſhould ſecure their defenders from all 
attempts, and place them even above fear. Every thing 
therefore which for the common ſafety of the people, and 
for the tranquillity and ſecurity of the human race, ought 
to be inviolable, is held ſacred among nations. 
Wo can doubt that treaties are in the number of thoſe $:219. f. 
things that are held ſacred by nations ?. They determine cred between 
the moſt important affairs; they give rules to the preten- tions. 
ſions of ſovereigns ; they ought to make known the rights 
of nations; and to ſecure their moſt precious intereſts. 
Among hodies politic, and ſovereigns who acknowledge 
no ſuperior on earth, treaties are the only means of ad 
juſting the various pretenſions of each, of reducing them 
to a rule of knowing on what to depend, and where to fix. 
But treaties are only vain words, if nations. do not confi- 
der them as reſpeQable engagements, as inviolable rules 
to ſovereigns, and as ſacred throughout the whole earth. 

The faith of treaties, that firm and ſincore teſolution, $. 220. 
that invariable conſtaney in fulfilling engagements, roy wg 
which declaration is made in a treaty, is then holy and facred, 
ſacred between the nations, whoſe ſafety and repoſe it ſe- 
cures: and if peopte would not be wanting to themſelves, ' 
infamy would ever be the ſhare of him who violates bis 
faith, F 


- 


He who violates his ie violatas a the ſame time $. 221, 

the law of nations; for he deſpiſes the faith of treaties, He whe violates 
his treaties, vio- 

that faith which the law of nations declares ſacred, and lates the law of 

he does all in his power to render it vain. - Doubly guilty, . 

he does an injury to his ally, he does an injury to all na- 

tions, and wounds the whole human race. On the AY 

*« ſervation and execution of treaties, ſaid a reſpectable ſo- 

vereign, depend all the ſecurity which princes and 

© ſtates have with reſpe& to each other, and we can na 


* longer depend on the conventions to be made, if thoſe | 
that are made were not maintained (a).“ 


Thus 


(a) Reſolution of the ſtates ge- quis de St, Philip, ä as 
neral of the 15th of March 1726. in Spain, 


anſyer ta the Memoir of the Mar. 


* 


348 5 THE FAITH OF TREATIES. Book II. Ch. XV. 
S. 222. Thus all nations are intereſted to maintain the faith of 


tions againſt 


nim who defpi- and inviolable 3 they have alſo a right to unite in order to 
s the faith of g | = | 

treaties, humble him who ſhews that he deſpiſes them, who openly 

plays with them, who violates, and tramples them under 

his feet. This is a public enemy who ſaps the foundati- 

ons of the repoſe of nations, and of their common ſafety. 

But we ought to take care not to extend this maxim to 

the prejudice of the liberty and:independence that belong 


to all nations. When a ſovereign breaks his treaties, or 


that he conſiders them as vain-names, and that he deſpi- 
ſes the faith of treaties: he' may have good reaſons for 
thinking himſelf diſcharged from his engagements, and 
other ſovereigns have not a right to judge him. It is he 
who fails in his engagements, or pretenſions that are ma- 
nifeſtly frivolous, or who does not even give himſelf the 
trouble to alledge his pretences, to colour over his con- 
duct, and to cover his bad faith: ſuch a ſovereign de- 
ſerves to be treated as the enemy of the human race. 

In treating of religion, in the firſt book of this work, 
hn | oe we could not avoid giving ſeveral inſtances of the enor- 
mae — mous abuſes the popes have formerly introduced by their 

authority. There appeared one that was equally injuri- 
ous to all ſtates, and inconſiſtent with the law of nations. 
Several popes have undertaken to break the treaties of 
ſovereigns ; they have dared to unlooſe a contracting 
power from his engagements, and to abſolve him from 
the oaths by which he has confirmed them, Cefarini, 
legate of Pope Eugenius IV. reſolving to break the treaty 
which Uladiflaus King of Poland and Hungary had con- 
eluded with the Sultan Amurath, in the name of the 
Pope, declared the King abſolved from his oaths (5). In 


theſe times of i * people thought themſelves really 
bound 


(6) Hiſtory of Poland by the Chevalier de Solignac, Vol, IV. p. 112, 
He cites Dlugoſſ. Neugebauer, Sarnicki, Herburt, de "x &c 
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refuſes to fulfil them; this does not immediately imply, 
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bound by nothing but by their oaths, and they attributed 


to the Pope the power of abſolving them from all kind of 
oaths; Uladiſlaus took arms againſt the Turks; but that 
prince, in other reſpects worthy of a better fate, paid 
dearly for his perfidy, or rather for his ſuperſtitious 
weakneſs : he periſhed, with his army, near Varna: a 
loſs fatal to Chriſtendom, and which was drawn on by 


its ſpiritual head. On Uladiſlaus was made this epitaph. 


Romulide Cannas, ego Varnam clade notavi. 
Diſcite, mortales, non temerare fidem. 

Me nifi Pontifices juſſiſſent rumpere Fadus 
Non ferret Scythicum Pannonis ora jugum. 


Pope John XII. declared null the oath mutually taken 
by the Emperor Louis of Bavaria and his competitor Fre- 
deric of Auſtria, when the Emperor ſet the other at li- 
berty. Philip Duke of Burgundy abandoning the alli- 
ance of the Engliſh, was abſolved from his oath by the 
Pope at the council of Baſil. And at the ſame time, 


when the revival of letters, and the eſtabliſhment of the 
reformation ſhould have rendered the popes more circum- 


ſpect, the Legate Caraffe, in order to oblige Henry II. 
King of France, to revive the war, dared, in 1556, to 
abſolve him from the oath he had made to obſerve the 
truce of Vaucelles (a). The famous peace of Weſtpha- 
lia diſpleaſing the Pope, on many accounts, he did not 
confine himſelf to proteſting againſt the articles of a trea- 
ty, in which all Europe was intereſted : he publiſhed a 
bull in which, from his own certain knowledge, and full 
eccleſiaſtical power, he declared ſeveral articles of the trea- 
ty null, vain, invalid, iniquitous, unjuſt, condemned, re- 
proved, frivolous, without force and effet, and that nobody 
was bound to obſerve them or any of them, though they 
were flrengthene aby an oath. — This was not all; he 
aſſumes the tone of an abſolute maſter, and proceeds 

thus: 


(s) See b French and German Hiſtorians, on theſe facts. 
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thus: And nevertheleſs, from a greater precaution, and as 
much as need be, from the ſame motions, knowledge, delibe- 
rations, and plenitude of power, we condemn, reprove, 


| break, aunul, and deprive of all force, and effect, the ſaid 


articles, 4nd all the other things prejudicial to the above, 


&c. (5). Who does not ſee, that theſerenterprizes of 
the popes, which were formerly very frequent, were vio- 
lations of the law of nations, and directly tended to de- 


ſtroy all the bands that could unite mankind, and to ſap 


the foundations of their tranquillity, or to render the 


224. 
This abuſe au- 
thoriſed by 
princes. 


pope ſole arbiter of their affairs? 

But who is not ſtruck with Indignation at ſceing this 
ſtrange abuſe authoriſed by princes themſelves ? In the 
treaty concluded at Vincennes, between Charles V. 
King of France, and Robert Stuart King of Scotland, it 
was agreed, that the Pope ſhould free the Scots from all the 
oaths they had taken in ſwearing to a truce with the Engliſh, 


. and that he ſhould promiſe never to diſcharge the French and 
| Scots from the oaths they were going to make, in ſwearing 10 


the new treaty (c). 


The cuſtom once generally received of ſwearing to the 


The” "uſe of an obſervation of treaties, had furniſhed the popes with a pre- 
oath in treaties. 
It does not con · 


tence for attributing to themſelves the power of breaking 


— the obli- them, by abſolving the contracting powers from their 


„The habiof lying, ſays that great man, inakes per- 


oaths. Children themſelves now know that an oath does 
not conſtitute the obligation to keep a promiſe or a treaty : 
it gives only an additional ſtrength to that obligation, by 
calling God to bear witneſs, A ſenfible andan honeſt man, 
does not think himſelf leſs bound by his word alone, and 
by his faith given, than if he had added the ſanction of 
an oath. Cicero would not have people make much 
difference between one guilty of perjury and a liar. 


jury 


(5) Hiſtory of the treaty of Weſtphalia by Father Bougeant, in 12mo. 
Vol. VI. p. 413. and 414. 


(e) Choiſy's Hiſtory of Charles V. p. 282, and 283. 
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IS jury eaſy. If we may prevail upon any one to break 
« his word, will it be very difficult to perſuade him to 
he guilty of perjury ? As ſoon as we once deviate from 
i the truth, the religion of an oath is no longer a ſuffi- 
« cient curb What man will be bound by the invoca- 
& tion of the gods, if he pays no reſpect to his faith and 
« his conſcience ? For this reaſon, the gods reſerve the 
« fame puniſhment for the liar, and for him who is guil- 
ce ty of perjury. For it muſt not be imagined, that. 
& there. is any virtue in the form of the oath, that irri- 
t tates the immortal gods againſt the perjured, it is ra- 
«© ther on account of the perfidy and malice of him who 
« prepares a ſnare for the fidelity of others (a). 
The oath docs not then produce a new obligation: it 
only ſtrengthens that impoſed by the treaty; and it in 
every thing follows the fate of that obligation : a real 
and ſuperabundant obligation while the treaty is in force, 
but becomes null with the treaty itſelf. [ 
The. oath, is a perſonal act; it can therefore only re- 3 46 | 
gard the perſon of him-who ſwears, whether he ſwears It does not ; 


himſelf, or gives commiſſion io another to ſwear in his tf — 1 
1 


name. However, as this act does not produce a new ons. = 
obligation, it makes no change in the nature of the trea- f 
ty. Thus an alliance ſworn to, is only ſworn to for him 
who made it ; but if it be a real alliance, it ſubſiſts after 
him, and paſſes to his een, as an alliance not con- 
firmed by an oath. 
For the ſame reaſon, ſince the oath can impoſe no other 9 22 
obligation than that which reſults from the treaty itſelf, It gives no pre- 


, 

| eminenceto one 
1 it gives no pre- eminence to one treaty, to the prejudice ;reary above 3 
1 


. | of nother. 


(a) At quid intereſt inter perju- monetur ? Propterea qua peena ab 
rum & mendacem, Qui mentiri . Diis immortalibus perjuro, hc ea- 


ſolet, pejerare conſuevit, quem ego 
ut mentiatur, inducere poſſum; ut 
pejeret ; z exorare facile potero nam 
qui ſemel a veritate deflegci t, hic 
non majore religione ad perjurium, 


quam ad mendacium perduci* con-. 


luevit. Quis enim deprecatione 
Deorum, non conſcientiz fide com- 


* 


dem mendaci confiruta eſt. Non 
enim ex pactione verborum quibus 
jusjurandum comprehenditur, ſed 
ex pei fidia & malitia, per quam in- 


ſidiæ tenduntur alicui, Dii immor- 


tales hominibus iraſci & ——— 
conſuerunt. Cicer Orar. pro. 


Reſcis Comædo. 


8 <-> 2 — 
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of thoſe that arc not ſworn to. And as in the caſe where 
two treaties claſh with each other, the more antient ally 
8 ought to be preferred ( 167.) ; the ſame rule ſhould be 


. by an oath. In the ſame manner, ſince it is not allowa- 
ble to engage in treaties contrary to thoſe that ſubſiſt ($. 
165. ); the oath will not juſtify ſuch treaties nor give 
them an advantage over thoſe that are contrary to them : 
this would be a commodious means by which princes 
might deliver themſelves from their engagements. 


— = —. not ſo, juſtify a treaty unjuſt in itſelf, nor lay an obliga- 


ty that is inva- tion to fulfil a treaty lawfully concluded, when a caſe is 


lid. preſented where its obſervations would he unlawful ; as 


for inſtance, if the ally to whom ſuccours has been pro- 
miſed, undertakes a war that is manifeſtly unjuſt. In 
ſhort, every treaty made for a diſhoneſt cauſe (F. 161), 
every treaty prejudicial to the ſtate (F. 160.), or contrary 
to the fundamental laws (Book I. $. 265.) being null in 
its own nature, the oath that may have been added to 
ſuch a treaty, is alſo null, and falls with the act it was 
intended to ſtrengthen. 
5. 29. The aſſeverations uſed in entering into engagements 
ot affeveration. are forms of expreſſion appointed to give the greater force 
to promiſes. Thus kings promiſe in the moſſ ſacred man- 


ner, with good faith, ſolemnly, irrevocably, and engage | 


their royal word, &c. An honeſt man thinks himſelf 

ſufficiently bound by his word alone: yet theſe aſſevera- 

tions are nor uſeleſs, they ſerve to ſhew, that princes en- 

gage with reflection, and the knowledge of what they are 

about ; and thence they render their infidelity more 

ſhameful. Advantage ſhould be taken of every thing 

among men whoſe fidelity is ſo uncertain 3 and fince 

ſhame has a greater effe& upon them than the ſenfe of 

duty, it would be imprudent to neglect this method. 

a 730 of After what we have ſaid above (y. 162.) we may diſ- 
treaties does not penſe with proving that the faith of treaties has no 
1 relation to the difference of religion, and cannot in any 


Citterence of re- 
ligion. manner 


obſerved, even when the laſt treaty has been confirmed 


F. 228. Thus alſo an oath cannot render a treaty valid that is 


W WO 0: 
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manner: depend upon it. The monſtrous mazim,, that 
we ought 46; beep ne. faith ie berries, might fatmerly raiſe 
its head amifl the madne(s of party, and abe fury, of fun 


perſt it ion hut it is at preſent; generally deteſtod ii 


If the- fecytity ef him who ſtipulates fon te g in f. , 
his own favour, invites him to:reguire din rſuling , Precaution 


and the greateſt elearneſs in the expretion} 286% fü paring —— 
demands, on the othex handg hat gagh Male atze abi 


promiſes .clearly,. and without) the leaſt ambig vit Na At. is 

barely ſporting with the faithigf rraties,' tg endeavour; to 
dreſs'them up in vague-or;cquivegal terms; to. ſlida into 

them ambiguous cxprefiiong v; t reer vs ſubiæcts inf hi- 

canery to ſurprize him with, whom we treat, banda aſſault 

him with fi neſſe and bad faith. Leave an: able man in 

theſe arts to..glory in his happy talents, and-46,cizem 
himſelf a fine, negociator ; reaſon, and the ſacred law of 
nature, ſhew him to be as much beneath a vulgat: cheat, 

as the majclty,, of kings. is æaiſed above private: perſons. 

True ability conſiſts in guarding SO PEI never 
in'making/yſc.of them 1; 

Subterfuges in a. treaty are not leſs. poo oe $. 232. 
faith. Ferdinand the Catholic King having coneluded a 0 boehse 
treaty with the Archduke his. ſon in · a, thought to dra 


himſelf out of the affair by ſecret proteſtationg againſt the 


ſame, treaty e A pucrile fineſſe: which, Without giving 
any right de chat Prines, ebe 
and bad faith, 107g Sn 17 82 van 1 
The, roleschat eſtabliſh alay, Mumm on treaties, $. 23 


are of ſueh importance, as to deſerve to be the ſubject o FHow far an m 


a chapter. Let us here only obſerve, that a mani/eſtly manifeſtly falſe 


is contrary to 


falſe interpretation, is, in every reſpect that can be ima- . faih f 


gined, the: moſt completely contrary to the faith of trea- treatics. 
ties: he who makes uſe of it, either imprudently ſports 
with that ſacred faith, or ſufficiently ſhews, that he 1s not 
ignorant how ſhameful it is to want it: he'woyld, a like 
a diſhoneſt . man, and keep the reputation of a man of 


 probity : he is an bypocrite who adds to his crime diſſimu- 


A a lation. 


| 
| 


Rtion.” Gretivs relates ſeveral examples of un interpre- 
tation manifeſtly falſe (a) : the Plate: having promiſed 
the Thebans to reftore the priſonery, 'reſtored them after 


they had taken away their Hives. Pericles having p- 
iiſed We to thoſe of the enemies who laid down their 


been über chuſed thoſe ee be killed whoſe cloaks wore 
faſtened with iron elaſps.” A Roman general (6) having 


h Antiochus to reſtore Ralf of his veſſele, cauſed 
chem all to be ſawed in two: all theſe interpretations are 
2s fraudulent avthat of Rhifdamiſtus, who, according to 
Tacitus [c); having ſworn to Mithridates that he ſhould 
vſe againſt him neither fre nor poiſon, — 1 
ſfmotherec under a heap of cloathes. 10 

A prince may tacitly engage his fuith as well us i in en- 


faith. yrefs terms: it is fufficitnt that it be given in order to 


become obligatory, the manter can make no difference: 
tacit faith is founded on a tacit confent, and a tacit con- 
ſent is that which is deduted by a juſt conſequence from 
the ſteps taken dy any ont. Tus all that is included, as 
Grotius ſays (4), in the nature of certain act on which 
an agreement is made, is tacitly eomprehended in the 
convention: or, in other words, every thing: without 
which what is agreed upon eannot tuke placo, is tacitly 
granted. If, for example, a promiſe is made to the army of 
an enemy that has advanced far into the country, that 
they ſhall' be aHowed'ts return home in ſafery, it is ma- 
nifeſt that they cannot be refuſed proviſions, for they ean- 
not return without them. In the ſame manner, in de- 
manding or accepting an interview, fulf ſecurity is tacitly 
promiſed, Titus Livy juſtly fays, that the Gallo-Greeks . 


_ violated the law of nations in attacking the Conſul Man- 


kus at the ee ee the Ae 
N & Pacis, Lib. mm of this. 


view 
12 De 
gt cx (e) Anal. Lib. XII. 


1 Fabius Labeo, as related (4) Lab. XXIV 
by ) Q, Fain be Titus Livy | a; _. * - 
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view to which they had invited him (a). The Emperor 
Valerius having boem defedied by Sapor King of Perſia, 
ſent to him to demand a peace. Sapor deelared, that he 
would treat with the enemy in perſon, and Valerius, 
without diſtruſt, going to the interview, was carried off 
by the .perfidious enemy, who kept him a-priſoner till 
his death, and e cud 
ety (6). | 

— Ae ſpeats of thoſe 
in which perſons are bound by mute figns (c). We 
ought not to confound theſe two kinds. The conſent 
ſuſſiciently declared by a fign, is as exproſs as if it had 
been ſigniſted by the voice, Words themſelves are no 
more than inſtituted figns. There are mute ſigns, 
which received cuſtom renders as clear and as ex- 
preſs as words. Fhus at prefent, in hanging out a white 
flag, a parley is demanded, asexpreſsly as it could be done 
with the voice. The ſecurity of the enemy, who advances 
upon this invitation, is tacitly promiſed. 


(a) e Da mw; | | 
(6) The Lits of Yalatlan ner, of the Kmpervre,: / 
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c H 4 p. XVI. 
Of Sureties given for the Obſervation of Treaties. 
oe 3-235: T TNHAPPY experience having too fully convinced 
ſacred, is not always a ſufficient warrant for their obſer- 


perfidy, for methods, the eſſicaey of which did not de- 


fectly eaſy with reſpect to its obſervation, they ſeek for 


miſes to maintain the conditions of the treaty, and to 
cauſe it to be obſerved. As he may find himſelf obliged 
to make uſe of force againſt the contracting power who 
violates his promiſes, it is an engagement that no ſove- 


Princes indeed ſeldom enter into it, but when they have 

an indirect intereſt in the obſervation of the treaty; or 

from particular connections of friendſhip. The guaranty 

may be promiſed equally to all the contracting parties, to 

ſome of them, or even to one alone : but it is commonly 

promiſed to all in general. It may alſo happen, that ſe- 

veral ſovereigns, entering into a common alliance, reci- 

procally render themſelves the guarantees of its obſervati- 

on, with reſpe& to each other. The guaranty is a kind 

of treaty, by which aſſi ſtance and ſuccours are promiſed 

to any one, in caſe he has need of them, in order to 

oblige another who is unfaithful to fulfil his engagements, 

$. 236. Guaranty being given in favour of the contracting 
meer powers, or of one of them, it does not authoriſe the gua- 
= — mondgigg rantee to interfere in the execution of the treaty, or to 
execution of a Preſs the obſervance of it, of himſelf, and without being 
3 required. If the parties, by common agreement, judge 


proper to deviate from the tenor of the treaty, to alter 
ſome 
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mankind, that the faith of treaties, ſo -holy and 
vation; they have therefore ſought for ſecurities againſt 
pend on the good faith of the contracting powers. A 
guaranty is one of theſe means. When thoſe who have 


made a treaty of peace, or any other treaty, are not per- 


the guaranty of a powerful ſovereign. The guarantee pro- 


reign ought to enter into lightly, and without good reaſon. 
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ſome of the articles, or to annul them intitrely ; if one 
would gladly have ſomething altered in favour of another, 
they have a right to do it, and the guarantee cannot op- 
poſe it. Obliged by his promiſe to maintain it, ſo far 
that none ſhall complain of its infraction, he has acquir- 
ed no rights for himſelf. . The treaty was not made for 
him; for if it was, be would not be merely a guarantee; 
but alſo a principal contracting party. This obſervation 
is of great importance, for care ſhould be taken, leſt un- 
der the pretence of being a guarantee, a powerful ſove- 
reign ſhould make himſelf the arbiter of the affairs of his | 
neighbours, and pretend to give them laws. | 
But it is true, that if the parties produce any change in 
the articles of the treaty, without the advice and concur- 


— ——4˖.. ; — Ade — 


rence of the guarantee, this laſt is no longer bound to ad- 


here to the guaranty; for the treaty thus changed, is no 
longer, that which he guarantied. 
A nation not being obliged to do that for another which $. 237, 


that other can do for itſelf, the guarantee is not naturally . | 
obliged to ſend ſuccours, except in the caſe where that it impoſes. 4 
nation to whom he has granted his guaranty is not in a l 
condition to procure juftice for itſelf, | 1 


lf therearjſes any diſpute between the contracting pow- 
ers, about the ſenſe of any article of the treaty, the gua- 
rantee is not ſuddenly obliged to aſſiſt him in favour of 
whom he has given his guaranty. As he cannot engage 
to ſupport injuſtice, he is to examine, and to ſearch for 
the true ſenſe. of the treaty, to weigh the pretenſions of 
him who reclaims his guaranty; and if he finds them ill 
founded, he may refuſe to ſupport them. without failing 


in his engagements. 

It is not leſs evident, that the. any cannot be inju- wa — „ 
rious to the rights of a third perſon. If it happens then cannot de inju- 
that the treaty guarantied, is found to be contrary to the — e 
right of another perſon, this treaty being unjuſt in this 
point, the guarantee is no ways bound to procure the ac- 
compliſhment.of it; for he can never, as we have ſhewn, 


s. 239. 


Duration of the 


$42ranty. 


5. 240, 
Of treaties of 


ſecurity, 


$. 241. 
Of pawns, ſe- 


curities, and 


mortgages, 
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be obliged to ſupport injuſtice. This was the reaſon al- 
tedged by France, when fhe declared for the houſe of 
Bavaria againſt the heireſs of Charles YI. though ſhe had 


guarantied the famous pragmatic anion of that Emperor. 


This reaſon is inconteſtably a good one, in the general 
view of it : it is neceſſary only to ſee whether the cout of 
Franoe made a juſt application of it. Non — inter 
vos tantas componere lites. 

I ſhall obſerve on this occafion, that according to com- 
mon uſage, the term guaranty is often taken in a ſenſe a 
little different from that we have given to this word. 
Moſt of the powers of Europe guarantied the ac by which 
Charles VI. had regulated the ſuceeſſion to his dominions ; 
the ſovereigns ſometimes reciprocally guaranty their reſ- 
peQive ſtates ; we rather call theſe treaties of allianoe to 
maintain that law of the ſucceſſion, in orderto ſupport the 
poſſeſſion of thoſe ſtates. 

The guaranty naturally ſubſiſts as long as the treaty 
that is made the object of it; and in cafe of doubt, this 
ought always to be preſumed, ſince it is ſought for, and 
given for the ſecurity of the treaty. But nothing can pre» 
vent its being confined to a certain time, to the lives of 
the contracting powers, to that of the guarantee, &c- In 
a word, we may apply a treaty of guaranty to all yo on 
ſaid of treaties in general. 

When it relates to things which ber Gay de; or give, 
as well as he who promiſes; as for inſtance, paying a 
ſum of money z it isſafer to demand a ſecurity than a gina 
raniy; for the ſecurity ought to accompliſh the promiſe in 
default of the principal party, while the guarantee is only 
obliged t to do what depends on him, to render the promiſe 
fulfilled by him who made it. 

A nation may put ſome of its poffeffions 1 into ths hands 
of another, for the ſecurity of its promiſes, debts or en- 
gagements. If it thus remits moveable things, it gives 
pledges. Poland has formerly pledged a crown and other 


jewels to the ſovercigns of Pruſſia. But towns and pro- 
vinces 
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vinces are ſometimes given in pawn. If they are pledged 
only hy an act which aſſigus them for the ſecurity of a 
debt, they ſexvs, a5 a Werigege: if they are put into the 
bands of a greditor, or of him with whom a prince has 
treated, they hays the title of engagements or ſecurities : 
and if the revenues are ceded as an equivalent vr the ley 
tereſt of the debt, it is the pact called antichrebs. 
All the right of him who holds a crown or. province in 
pledge, is to ſecure what is due to him, ar the promiſe 


has not. right to make any change in it; for that town, 
or that country, dees not belong to him as proprietor, . 
He cannot even interfere in the government of it, be- 
youd what is required for his ſecurity, unleſs the empire, 
or the exerciſe. of ſovereignty has been cxprefaly made 
over to him. This laſt point is net naturally to be pre- 
ſumed, Ginge it is ſufficient for the ſecurity of the mort- 
gage», that the country js put into his hands, and under 
his power. He is alſo obliged, like every other - perſon 
who has received a pledge, to preferve the country he 
holds for his ſecurity, and to prevent, as moch as poſſible, 
its being laid waſte : he is an(werable for this, and if the 
country happens to he ruined through his fault, he ought 
to indemniſ the ſtate which. committed it to his care. If 
the ſovereignty is committed.to him, with the gountry - 
ſelf, he ought to govern it according to its conſtitution, 
and preciſely in the ſame. manner as the ſovereign of the 
country, was pbliged to govern it ; for the latter capld on- 
ly pledge fis lawful right, 

As ſoon as the debt is paid, ex the treaty is 6compliſh- 


ed, the ſecurity ends, and he who holds a town. or a pro» Ros b. eb. 
vince by this title, ought to-reſtore it faithſully, in the }$9 to reſtore 


ſame ſtate in which he received it, ſo far 45 this depends 

on him, 6 av ys 4455 423042107 ti a1” 
Among thoſe wha —— — but — or 
their * who like _ place all their right in 
- 16 nog lin, | the 


$26 rights of 


that has been made him. He may then keep the town ar wha relates to 
the province in his handy, till he is ſatisfied; but he 


70 
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8. 245. 
Of hoſtages. 


$. 246. 
What right a 
ſovereign has 


over hoſtages, 
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the point of their ſword (a); ide temptatiof is delicious : : 
they have recourſe to a thouſand quibbles, a a thouſand 
pretenets,” toretain an important place, or a country un. 
der their obedience. The fubje & is too odiobs for us to 
alledge' examples: they are well enough Known, and 
ſuffreieritly * numerous to convince every ſenſible nation, 
that it is very imprudent ! to make over ſuch ſecurities. | 
But if the debt be not paid at the fixed time, or if the 
treaty be not-accomplitkicd, that which has been given 
in ſecurity, may be detained and appropriated, or the 
mortgage ſeized, at leaſt, till the diſcharge of the debt, 
or à juſt recompenee be made: The houſe of Savoy had 
mortgaged the obuntty of Vaud to the two cantons of 
Bern and Ftibourg. As it did not pay the mortgage, 
theſe two cantons took arms to make "themſelves maſters 


of the country. Phe © Duke of- Savoy, inſtead” of ſpee- 


dily ſatisfying the debt, oppoſed them by force of arms, 
and gave them other ſubjects of complaint: the viQtori- 
ous cantons: have therefore retained this fine country, as 


vell for the payment of the debt, as to defray the Expences 


of the war, Und to obtain'a juſt indemnification,” 


I fines a precaution of ſecurity which is very antient 


and: mch: uſed among nations, is requiring hoſtages. 
FTheſe are" 'Eonfiderable perſons, whom the promiſing 
party delivers up to him to hom he binds himſelf, in or- 
der to keep them till the accompliſi ment of what he has 
promiſed. This then is æ contract relating t to a pledge, 
in which free men are i delivered” up, inſtead of towns, 
countries, er jewels. We may therefore confine our- 
ſelves, with reſpe& to this contraQ, to making thoſe par- 
ticular” obſervations, which 17 rr 2 Ing 
3 pladgelfiremtirs: neceſſary. | 
Phe ſovertign who- receives & the bedage, has no other 


right over them, than that of making ſure of their per- 


ſons, in order to detain them till the intire accottipliſh- 


ment of the ran of which —— the wee He 
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may therefore take precaution to avoid their eſcaping 
from him ; but theſe precautions ſhould be moderated by 
Humanity, towards men whom he has no right to uſe ill, 
and they ought wp pany ns W what prudence 
requires. . 

Id is at profit uu nite right, to behold the Euro- 
pean nations content. themſelves with the parole of the 
hoſtages: The Engliſm lords ſent to France in that qua- 
tity, in purſuance of the treaty of Aix la Chapelle, in 
1748, to ſtay till the reſtirution of Cape Breton, were 
ſolely bound by their word of honour, and lived at court, 
and at Paris, rather ay miniſters of _ og than as 


hoſtages,” 


The liberty alone of hoſtages is ry and if he 
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8 247. 


who has given them breaks his promiſe, they may be — och 
kept in captivity. © Formerly they were in ſuch caſes put - = as a 


to death: an inhuman cruelty,” founded on an error. 
It was believed the the ſovereign might arbitrarily diſpoſe 
of the lives of his fubjects, or that every man was the 
maſter of his own life, and had a right to ſtake it as 2 
pledge,” when he delivered himſelf up as an hoſtage. 

' As ſoon as the engagements are fulfilled, the cauſe for 


8 2484 


which hoſtages. were defivered, no longer fubfiſts, they ber ug 


ought to be 


are free, and 6ught to be reſtored without delay. They bent back, 


| ought-alfo to be reſtored; if the reaſon” for which they 
| were demanded, docs not take place: to detain them 


then would be to abufe the facred faith upon which they 
were delivered. The perfidious Chriſtiern II. King of 
Denmark, being obliged by contrary winds, to ſtop be- 
fore Stockholm, and being, with his whole fleet, ready 
to perifh- with hunger, made propoſals of peace: Steno, 
the adminiſtrator, imprudently truſting to his promiſes, 
furniſhed the Danes with proviſions, and even gave 
Guſtavus, and other lords, as hoſtages for the ſafety. of 
the King, who pretended to have à defire to come. on 
ſhore dut the firſt fair _ Chriſtiern weighed an- 
5 Ss chor, 


352 SECURITIES GIVEN-FOR, THE Bx. l. c. xvi 


chor, and carried off the hoſtages 3 thus returning the 
ge nerofity of his enemy, by an, infamaps treachery. (a), 


| Hoſtages being delivered on the faith of treaties, and 


§. 249. 
Wherher they he who receives them, promiſing to reſtore them, as ſoon 


may be detain» 


ed on any o- as the promiſe, of which [they are the ſurcty, ſhall be 


ther account, ful filled, ſuch engagements qught 40. be literally accom- 


pliſhed : for it is neceſſary that the hoſtages ſhould. be 
really and faithfully reſtored 30 their firſt Rate, as ſoon 2s 
the accompliſhment af the promiſe has diſengaged them. 

It is not therefore permitted to detain them for any other 
cauſe. I am ſurprized to ſee that able men (v) teach the 

E: contrary. They build upon a ſovereign's right of ſeizing 
and detaining the ſubjeAs of another power in arder to 
oblige him to do juſtice. The principle is true ; but the 
application is not juſt. Theſe authors do not pay atten- 
tion to this conſideration, that 2 haſtage is put into the 
hands of that ſpvercign, not without the faith of a treaty, 
in virtue of which he has been deliyered, and is not ex- 
poſed to be ſo eaſily ſeized; and that the faith of ſuch a 
treaty does not ſuffer, that any other uſe ſhould be made 
of him who is appointed, nor that an advantage ſhould 
be taken beyond: what has been, exprefoly agreed · The 
boſtage is delivered for the ſecyrity of a promiſe, and for 
that only; as ſoon as the promile is fulfilled, the hoſtage, 
as we have juſt obſerved, ought to be reſtored to his firſt 
ſtate. To tell him they releaſe him as an hoſtage ; hut 
that they detain. him as a pledge for the ſecurity of any 
other pretenſion, would be 10 take advantage of his ſtate 
of an hoſtage, contrary to the manifeſt ſpirit, and even 
in oppoſition. to the very letter of the convention, ac- 
cording to which, as ſoon as the promiſe. is accompliſhed, 

me hoſtage ought to be reſtored to himſelf and his coun- 
try, and replaced in the ſtate from whence he was taken, 
as if he had never been an hoſtage, If ſoyercigns did 
not ſtricly adhere, to this principle, there would be no 


longer any ſecurity in giving of hoſtages ; it would be 


SLE eaſy 
(a) Hiſtory of the Revolutiens of Sweden. 


(5) Grotius, Lib. III. Cop. XX. 5. 55. Wolfus Jus Gent. 5. 303. 
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eaſy-for princes always to find ſome pretence for detaining 
them. Albert the Wiſe, Duke of Auſtria, making war 
in the year 1351, againſt the city of Zurich, the two 
parties referred the deeifion of their diſputes to arbitra- 
tors, and Zarich gave hoſtages. The arbitrators paſſed 
an unjuſt-ſentence, dictated by partiality. In the mean 
time Zurich, after having made juſt complaints, reſoly 
ed to ſubmit to this decifion : but the Nuke formed new 


_ pretenſions, and detained the hoſtages (a) contrary to 


the faith of the arbitration, and in . — 4 
the law of nations. 
But an hoſtage may be detained for ivory aQions, 
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5.2 
for crimes committed, or debts oontracted in the country The They may for 
while he is an hoſtage there. This is doing no injury to om, aQj- 


the faith of the treaty, In order to be ſure of recovering 
his liberty aceording to the terms of the treaty, the hoſ- 
tage ought not to have the right of committing, with im- 
punity, an outrage againſt the nation in which he is kept, 
and when he ſhould depart, it is juſt that he ſhould pay 
his debts. 


He who gives the heflines 6 cecepridndes their ſup- , 
port ; for they are there by his order, and for his ſervice. of the bottages, * 


He who receives them for his own ſecurity, gught not 


to be at the expence of their ſubſiſtence, but only of that of 


their guard, F be chiaks proper to ſet 2 guard over 
them. 


The ſovereign may diſpoſe of his ſubjects for the ſervice 


and he wh is nominated, ought to obey, as on every 
other occaſion, where he is commanded, for the ſervice 
of the country. But as the expences ought to be borne 
equally by the citizens, thoſe of the hoſtage ought to be 
defrayed at the public expence. 

The ſubject alone may be given for an hoftage in ſpite 
of himſelf. The vaſſal js not in this fituation z for what 
he owes tothe fovercign, n, is determined by the conditio jo 
(s) Tichudi, Vol. I. pag. 241. 


5. 281. 


the ſupport 


$. 252. 


of the fate ; he may therefore alſo give them in hoſtage, nat eta bong 


S. 253» 
Of the quality 


iN of hoſtages. 
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of the Gef und be is bound en moching mann Thun it 
is decided, that the vaſſal cannot be conſtrained to go as 


an hoſtage, if he is not at the ſame time a ſubject. 


Whoever can make a treaty or a convention, may give 
and receive hoſtages. For this reaſon, not only the ſo- 
yereign has a right of giving them; but alſo inferior pow- 
ers, in the agreements they make, according to the pow- 
er of their poſts, and the extent of their commiſſions, 
The governor of a town, and the general who lays ſiege 
to it, give and receive hoſtages for the ſecurity of the ca- 
pitulation: whoever is under their command, __ to 
obey if he.ts-nominated, 

Hoſtoges | ought naturally to be cenfideable- perſons, 
fncethey are required as a ſecurity. Mean perſons form but 
a weak aſſurance, at leaſt, if they are not in great num- 
bers. Care is commonly taken to ſettle the quality of the 
hoſtages that are to be delivered, and it is a ſign of bad 


faith, to violate conventions in this reſpect. It was a 
ſhameful piece ef perfidy in La Trimouille to give the 


Swiſs only four hoſtages from the dregs of the people, in- 
ſtead of four of the principal citizens of Dijon, as it was 


agreed in the famous treaty we have mentioned above 


( 212.) Sovereigns ſometimes give the principal per- 
ſons of the ſtate and princes themſelves in hoſtage. . Fran- 
cis I. gave his own ſons for the ſecurity of the treaty of 
Madrid. 

The ſovereign who gives hoſtages, ought to give them 


They ou — not with fidelity, as the pledges of his word, and conſequent- 


to fly. 


ly, with the intention that they ſhould be kept till the in- 
tire accompliſhment of his promiſe, - He cannot then ap- 
prove of their flying; and if they do, ſo far from receiv- 
ing them, he ought to ſend them back. 'The hoſtage on 
his fide, anſwerably to the preſumed intention of his ſo- 
vereign, ought to remain faithfully with him to whom he 
is delivered, without endeavouring to eſcape. Clelia eſ- 
caped out of the hands of Porſenna, to whom ſhe had 

been 
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who has taken the place of the hoſtage is free,” For things of an 
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been delivered as an hoſtage: but the Romans ſent her 


back, that they miglit not break the treaty (o). (ng 

"If the hoſtage happens to die, he who has given him is 6. 35, 
not obliged to replace him, at leaſt, if this was not men Whether _ 
tioned in the agreement. This was the ſecurity required "rp Sond 
of him: they loſt him without his * in res and no Pe. 
reaſon obliges him to give another. ; 

If any one puts himſelf for ſome time in 8 of an 6. 256. 


hoſtage; and this laſt happens to die à natural death, he Alis he ese, 
| 


5 


ought to be put in the ſame ſtate they would have been in, 
if the hoſtage had not been permitted to abſent himſelf, 
and put another in his toom: and for the ſane reaſun, | 
the hoſtage is not free by the death of him who has taken | 
his place only for a time. It would be quite the contrary; 
if the hoſtage had been exchanged for another: the firſt 
would be abſolutely free from all engagement, _—_ he who 
had taken his place, would alone be bound; . 
A prince given in Hoſtage, arriving at the cond; ought 5 
to be delivered up on furniſhing another goed hoſtage, or of an 2 
ſo many as might altogether form an equivalent ſecurity 2254ins the 
for that furniſhed by himſelf, when he was delivered. This 
is manifeſt from the treaty itfelf, which does not declare 
that the King ſhall be an hoſtage. The King's 'periow 
being in the hands of a foreign power,”is/ a thing of tow 
great conſequence, for it to be preſumed that the - ſtare 
had reſolved to expoſe him to it. Fidele ought to pre- 
fide in all convemions, and ſhould ſollom the manifeſt, 
or juſtly preſumed intention of the contracting powers. 
If Francis I. had died after having given his ſon as an ho- 
tage, certainly the Dauphin would have been reſeaſed : 
for he had been delivered only with a view of reſtoring the 
King to his kingdom; and if the Emperor had detained 
him, this view would have been fruſtrated, the King of 
; France 


crown, 


(2) Et Romani piguus pacis ex fœdere reftituerunt, Tir. Liv. Lib, II. 
Cap. XIII, 


366 SECURITIES GIVEN FOR THR Bt. H. Ob NV 


eaſily ſcen, that the treaty was not violated by the ſtate 
that gave the princes in hoſtage. In. caſe that hate had 
broken its promiſe ; advantage might reaſonably have 
deen taken of ſuch an event, that rendered the hoſtage 
Kill more precious, and his deliverance more nebeſſary. 
8. 2. The pledge of an hoſtage, as that of a city, or 3. 


The engars country, ends with the Freaty it was made to ſecure 


Rage ends with (5. 245-) And conſequently if the treaty is perſonal, the 
he tat. hoſtage is free at the nn 


powers happens to die. | 
A The ſovereign who breaks his word, ber his having 
homme Bf wen hoſtages, does an injury not only to the other con- 


—— — — power, but alſo to the hoſtages themſelves. T For 


who gives them in hoſtage, that ſovereign has not a right 
unjuſtly to ſacrifice their liberty, and-without' good reaſons 
to put their lives in danger. Delivered up as an aſſarance 
of their ſovercign's veracity, and not' to ſuffer any harm ; 
if he precipitates them into misfortunes, by violating his 
faith, he covers himſelf with dbuble infamy. Pledges 
and engagenients ſerve for a ſecurity for what is due; and 
their acquiſition! rerompences him for a breach of pro- 
miſe in the other, Hoſtage» are rather pledges of the 
faith of him who gives them ;; it is ſuppoſed that he 
would be filled with horror at the thought of ſacrificing 


the innocent. Nut if particular conjunctures oblige a ſo- 


vereign to abandon the hoſtages; if, for example, he who 
has received them ĩs the firſt who violates his engagement, 
the treaty can no longer be accompliſhed, without putting 
the ſtate in danger; nothing ought to be neglected to 
deliver theſe unfortunate hoſtages, and the ſtate cannot 
refuſe to-recompence them for their ſufferings, and to re- 
ward them, either in their own perſons, or in their near- 
eſt relations. 


At 


France would ſtill have been a captive. I ſuppaſe, ap i 


though ſubjects are fally obliged to obey their ſovereign 


S SSF TNS 


F . . 3 ES ggg Omg. 


E a 


Nt 6 ow 


DS 0607 I 


ng 
n 
or 
zu 
ht 
nes 
ce 
15 
nis 
es 
nd 
* 
he 
he 
ng 
ſo- 
ho 
nt, 
ng 
to 
0c 
re- 
At 


Book I. Ch. XVI. OBSERVATION OF 'TREATIES. 367 
At the moment when the ſovereign, who has giv- . 260. 
<n the hoſtage, — his Hith the hoſtoge 1o- 1 
fes that quality, and becomes the priſoner of him who be who has gi- 
has received him. He has a right to detain him in per- —— 

petual captivity But it is the bufinef of a generous Pet's: 
prince to improve his rights, ſo as to aſſuage the misfor- 
tunes of the innocent. And as the hoſtage is conſidered 
as nothing by his own ſovereign, who has abandoned hm 
by his. perfidy, he may devote himſelf to the prince who 
is the maſter of his deſtiny 3 who, might, acquire an uſe- 
ful ſubject, inſtead. of a miſerable priſoner, the trouble - 
ſome object of his commiſeration. Or he might ſet him 
ſree, on ſettling with him the conditions. 
Wo have already obſerved, that the life of an hoſtage $. 263. 
cannot be lawfully taken away on account of the per- Of the ene 


founded on 


fidy. of his maſter who has delivered him, The. cuſtom cuſtom. 


of nations, the moſt conſtant. practice, cannot. juſtify an 


inſtance of barbarous cruelty, contrary to the law of 
nature. At a time even when this. frightful cuſtom was 
but too much authorized, the Great Scipio loudly de- 


clared, that he would not ſuffer his vengeance to fall on 


innocent hoſtage ; but on the perfidiaus. themſelves, 
and that he knew how to puniſh none but enemies in 
arms (a). The Emperor. Julian made the ſame decla- 
ration (). All that ſuch a cuſtom can produce, is im- 
punity among the nations who practiſe it. Whoever 
is guilty of it cannot complain that another is ſo too: 
it oonſiders the action as a barbarity injurious, to human 
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N 5 | Of the Interpretation of Treatis. . , 
; , | . 262, F the ideas of men were always diſtinct, and perfect | 
ne, I h) determined, if in order to make them known,” they n 
i eſtabliſh rules had only proper terms, and none but ſuch exprefſions "uv t 
14 — 1 were clear, preciſe, and ſuſceptible only of one ſeriſe'; te 
C there would never be any difficulty in diſcoveting their a 
* meaning in the words by which they would Expreſs/'it: th 
F nothing more would be neceſſary,” than to underſtand the _ 
1 | language. But yet the art of interpretation would not be er 
1 uſcleſs. In conceſſions, conventions, and treaties,” in all ac 
f N contracts as well as in the laws, it is impoſſible to foreſee uf 
14 : and point out, all the particufar caſes, that may'arife : th 
. we ſappoint, we ordain, we agree upon certain things, de 
7 7 and expreſs them in a general view; and though the ex- to 
* preſſions of a treaty ſhould be perfectly clear, plain; and Ca 
34 determinate, the true interpretation would ſtill conſiſt, | 
fl ; in making, i in all the particular caſes that preſent them ter 
* ſelves, a juſt application of what has been decreed in a ter 
1 general manner. But this is not all, conjunQures vity, au 
5 and produce new kinds of caſcs, that cannot be brought to 
; within the terms of the treaty, or the law; but by induc- vie 
1 tions drawn from the general views of the contracting 1s 4 
4 powers, or - of the legiſlature. Contradictions and in- chi 
10 conſiſtences, either real or apparent, preſent themſelves bin 
1 with reſpect to different articles; and the queſtion is to for 
= reconcile them, and to ſhew the part that ought to be Ari 
4 taken. But it is much worſe if we confider that fraud the 
ſeeks to take advantage even of the imperfeQion of lan- fail 
guage ; that men deſignedly throw obſcurity and ambi- this 
guity into their treaties, to obtain a pretence for eluding evit 
them upon occaſion. It is then neceſſary to eſtabliſh 
rules founded on reaſon, and authorized by the law of 
nature, capable of diffuſing light over what is obſcure, of * 
determining what is uncertain, and of fruſtrating the at- Lib. 


tempts e 
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tempts of a contracting potyer void of good faith. Let 
us begin with thoſe that tend particulatly to this laſt end; 
with thoſe max ims of juſtice and equity deftined to re- 
preſs fraud and prevent the effect of its attifices. 

The firſt general maxim of interpretation is, that it is 9. 263. 
not permitted to interpret what has no need of interpre- 1 K 
tation. When an act is conceived in clear and preciſe not allowable to 
terms, when the ſenſe is manifeſt and leads to nothing K 
abſurd, there can be no reaſon to refuſe the ſenſe which interpretation, 


this treaty naturally preſents. To go elſewhere in ſeatch 


of conjectures in order to reſtrain or extittguiſh it, is to 


endeavour to elude it. If this dangerous method be once 
admitted, there will be no act which it will not tender 

uſeleſs. Let the brighteſt light ſhine on all the parts of 

the piece, let it be exprefſed in terms the moſt clear and 
determinate ; all this ſhall be of no uſe, if it be allowed 

to ſearch for fofeign reaſons in order to maihtzin what 

cannot be found in the ſenſe it naturally preſems. 

The cavillers, who diſpute the ſenſe of a clear and de- 

terminate article, ate accuſtomed to draw their vain fub- Fo 


terfuges from the pretended intention and views of the mazim: if de 


who can and 
author of that article. It would be very often dangerous ought to ex- 


to enter with them into the diſcuffion of theſe ſuppoſed p, u, dan l., 
views, that are not pointed out in the pieee iffelf. This it is to his own 
is a rule mote proper to repel them, and which cut off all Pe 
chicanery : I he who can, and ought to have explained 

himſelf clearly and plainly, has not done it, it is the worſe 

for him: he cannot be allowed to introduce ſubſequent re- 

firiftons, which he has not expreſſed. This is a maxim of 

the Roman law: Pactionem obſcuram iis nocere, in qzorum 

fuit poteſſate legem apertius conſcribere (a). The equity of 

this rule is extremely viſible, and its neceffity is not lefs - 

evident. There can be no ſecure conventions, no firm 


B b and 


(a) Digeſt. Lib. II. Tit. XIV. de obſcuritatem pacti nocere potivs 
Pattis Leg. 39. See likewiſe Digeſt. debere venditori, qui id dixerit, 
Lib. I.. Tit. I. de contrabenda quam emptori; quia potuit re in- 
emprione, Leg, 21. Labeo ſcriplit tegra avertius Cicere, 
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and ſolid conceſſion, if theſe may be rendered vain by 
ſubſequent limitations that ought to have been mention- 
ed in the piece, if they were included in the intentions 
of the contracting powers. 


$. 265; The third general maxim, or principle, on the ſubject 


3 of interpretation is: That neither the one nor the other of 
the contracting the intere/led, or contracting powers, has a right to inter- 
- 3g 2 pret the act, or treaty, at his pleaſure. For if you are at 
pret the treaty liberty to give my promiſe whatſoever ſenſe you pleaſe, 
— you will have the power of obliging me to do whatever 


you have a mind, contrary to my intention, and beyond 


my real engagement: and reciprocally, if I am allowed 


to explain my promiſes as I pleaſe, I may render them 

vain and illuſive, by giving them a ſenſe quite different 

from that in which they were preſented to you, and in 

| which you muſt have taken them in accepting them, 

$. 266, On every occaſion where a perſon has, and ought to have 

E — ſhewn his intention, we take for true againſt him, what he 

ns gp So __ has ſufficiently declared. This is an inconteſtible princi- 

which ſufficient- ple applied to treaties ; for if they are not a vain play of 

in is declared. ords, the contracting parties ought to expreſs them- 

ſelves in them with truth, and according to their real in- 

tentions. If the intention ſufficiently declared, was not 

taken for the true intention of him who ſpeaks and binds 

himſelf, it would be of no uſe to contraQ, and form 

treaties. 

6.267. But it is here aſked, which of the contracting powers 

We ought to re· ought to have his expreſſions conſidered as moſt decifive, 
gulate ourſelves 

rather by the with reſpect to the true ſenſe of the contract; whether we 

— —— ſhould ſtop at thoſe of the power promiſing, rather than 

ing, than by at thoſe of him who ſtipulates? The force and obligation 

_ —— of every contract, ariſing from a perfect promiſe, and he 

who promiſes being no farther engaged than his will is 

ſufficiently declared; it is very certain, that in order to 

know the true ſenſe of the contract, attention ought prin- 

cipally to be paid to the words of him who promiſes. 

For he voluntarily binds himſelf by his words, and we. 

- take 
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take for true againſt him, what he has ſufficiently de- 
clared. What appears to have given room to this queſ- 
tion is, the manner in which conventions are ſometimes 
made: the one offers the conditions, and other accepts 
them: that is, the firſt propoſes what he requires, that 
the other ſhall oblige himſelf to perform; and the ſecond 
declares the obligations into which he really enters. If the 
words of him who accepts the conditions, relate to the 


words of him who offers them, it is certainly true, that 


we ought to regulate ourſelves according to the exprefſi- 
ons of the latter; but this is becauſe the perſon promiſing, 
is conſidered as repeating them, in order to form his 
promiſe. The capitulations of places beſieged may here 
ſerve us for an example. The beſieged propoſes the condi- 
tions on whieh he is willing to ſurrender the place. The 
beſieger accepts them: the expreffions of the firſt lay no 
obligation on the laſt, if it be not underſtood that he 
adopts them. He who accepts the conditions, is the true 
promiſer; and it is in his words that we ought to ſeek for 
the true ſenſe of the articles, whether he chuſes and forms 
them himſelf, or whether he adopts the expreſſions of the 
other party, by making uſe of them in his promiſe. But 
it is always to be remembered, that only that muſt be 
taken for true againſt him which he has ſufficiently de- 
clared. I am going to explain myſelf more particularly 
on this ſubject. 

It is a queſtion in the interpretation of a treaty, or of 
any other act whatſoever, to know what the contracting 


§. 268. 
5. General 


maxim; the in- 


powers have agreed upon, in order to determine preciſely, terpretation 
on any particular occaſion, what has been promiſed and out 0 be 


made according 


accepted; that is to ſay, not only what one of the parties to cer. ain rules. 


has had the intention to promiſe; but alſo what the other 
has reaſonably and ſincerely thought to be promiſed; 
what has been ſufficiently declared to him, and upon 
which he muſt have regulated his acceptance. The inter- 
pretation of every att, and of every treaty, ought then to be 
made according to certain rules proper to determine the ſenſe 

B bz of 
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of them, ſuch as the parties concerned muſt naturally have 
under flood, when the at? was prepared and accepted, This 
is a fifth principle. | 
As theſe rules are founded on right e. and are 
conſequently approved and preſcribed by the law of nature, 
every man, every ſovereign, is obliged to admit and to 


follow them. If princes were to acknowledge no rules 
that determined the ſenſe in which the expreſſions ought 


to be taken, treaties would be only empty words; nothing 
could be agreed upon with ſecurity, and it would be almoſt 
ridiculous to place any dependence on the effect of con- 
ventions. 

But Sovereigns acknowledging no common judge, no 


The faith of ſuperior that can oblige them to receive an interpretation 


treaties lays an 
obligation to 
follow theſe 
rules. 


founded on juſt rules; the faith of treaties here forms all 
the ſecurity of the contracting powers. This faith is not 
leſs wounded by a refuſal to admit an evidently right in- 
terpretation, than by an open infraction. It is the ſame 
injuſtice, the ſame infidelity; and for one of them to in- 
volve himſelf in the ſubtilties of fraud, is not leſs odious. 

Let us now enter into the particular rules on which 


General rule of the interpretation ought to be formed, in order to be juſt 


interpretation. 


and right. Since the lawful interpretation of a contract 
ought to tend only to the diſcovery of the thoughts of the 
author, or authors of that contract, as ſoon as we meet 
with any obſcurity we ſhould ſeek for what was probably 
in the thoughts of thoſe who drew it up, and to interpret 
it acccordingly. This is the general rule of all inter- 
pretations. It particularly ſerves to fix the ſenſe of cer- 
tain expreſſions, the ſignification of which is not ſuffiei- 
ently determined. In virtue of this rule, we ſhould take 
theſe expreſſions in the moſt extenſive ſenſe, when it is 
probable, that he who ſpeaks, has had in his view 
every thing pointed out in this extenſive ſenſe; and 


on the contrary, we ought to confine the fignifica- 


tion, if it appears that the author has bounded his 
thoughts by what is r in the more limited 
9 | ſenſe, 
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ſenſe. Let us ſuppoſe that a huſband leaves his wife all 
his money, It is required to know, if this expreſſion 
means only his ready money, or whether it extends alſo 


to that which is placed out, and is due on bonds. and 


other ſecurities. If the wife is poor, if ſhe was dear to 
ber huſhand, if there was found but little ready money, 
and the value of the other goods greatly ſurpaſſed that of 
the money, both in ſpecie and in paper, the huſband, to 
all appearance, intended that ſhe ſhould poſſeſs all the 
money due to him, as well as that in his coffers, On 
the contrary, if the woman is rich, if there be found large 
ſums of ready money, and if the value of what is found 
greatly exceeds the value of the other wealth, it appears 


that the huſhand intended $6-leave bis wife only his ready 
money. 


We ought alſa,. in conſequence of the ſame rule, to 
give to a diſpoſition, the full extent properly implied in 
the terms, if it appears that the author has had in his view 
every thing properly comprehended in them ; but the 
ſignification. ought to be reſtrained, when it is probable, 
that he who has made the diſpoſition, has not extended 
them to every thing which the propriety of the terms might 


include, As for inſtance, a father who has an only ſon, 


leaves the daughter of his friend all his jewels: he bas a 
ſword inriched with diamands, given him by a ſovereign 
prince ; and there is certainly no appearance,. that the 
teſtator ever thought of making this mark of honour, paſs 
into a foreign family. This ſword, with the jewels with 
which it is adorned, ought then to be excepted from the 
legacy, and the fignification of the terms to be reſtrained 
to his other jewels. | But if the teſtator has neither ſon 
nor heir of his own. name, and leaves his fortune to a 
ſtranger, there is no reaſon to limit the fignification of the 
terms, they ſhould be taken in their full ſenſe, it being 


probable, that the teſtator has employed them in the ſame 
ſenſe. 


The 
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$. 271. The contracting powers are obliged to expreſs them- 
We ought toex- , .- 

plain the terms ſelves in ſuch a manner, as they may mutually under- 

cms omg Hog ſtand each other. This is manifeſt from the nature even 

tom, of the act. Thoſe who contracted, concurred in the 

ſame will, they agreed to defire the ſame thing, and how 

could they agree upon it if they did not underſtand it per- 

fectly ? If this was not the caſe, their contract could be 

nothing but either ſport, or a ſnare. If then they ought 

to ſpeak in ſuch a manner as to be underſtood, it is ne- 

ceſſary that they ſhould employ the words in their proper 

ſignification, in the (ſenſe which cuſtom has given them, 

and that they ſhould affix to the terms they uſe, and to 

all their expreſſions, the received fignification. They 


are not permitted to deviate with defign, and without 


* 
” 

&p 

05 
"x 
50 
# 
# 


5 mentioning it, from the common uſe, and propriety of 

. the expreſſion: and it is preſumed that they have con- 

5 formed to it, while there are no prefling reaſons to pre- thi 

1 ſume the contrary 3 for the preſumption | is in general, the 

| that things have been done as they ought. From all is 

ä theſe inconteſtible truths, reſult this rule: In the inter- in 
pretation of treaties, patts, and promiſes, we ought not to M. 
deviate from the common uſe of language, at leafl, if we gre 
baue not very ftrong reafons for it. In all human affairs CAL 
when there is a want of certainty, we ought to follow of 1 
probability. It is commonly very probable that they have of 
ſpoken according to cuſtoin; this always forms a very blo 
ſtrong preſumption, which' cannot be furmounted but by be 
a contrary preſumption, that is ſtill ſtionger. Camden (5 
(a) gives us a treaty in which it is expreſsſy faid, that the To 
treaty” ſhall' be preciſely underſtood, according to the pre 
force and meaning of the terms. After ſuch a clauſe, we on 
cannot, under any pretence, deviate from the proper ana 


ſenſe, cuſtom has affixed to the terms; the will of the 
contracting powers being there plain, and deelared i in 


the moſt determinate manner. ä ture 
The 9. 2 


(«) Hiſtory of Queen Elizabeth, elty 
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The cuſtom of which we are ſpeaking is, that of the 
time in which the treaty, or the act in general, was con- 
cluded' and drawn up. Languages vary inceſſantly, and 
the ſignification and force of words change with time. 
When an antient act is to be interpreted, we ſhould then 
know the common uſe of the terms, at the time when it 
was written 3 and this is known by carefully comparing 
with each other, an act of the ſame date, and cotempo- 
rary writers. This is the only ſource by which we can 
truly arrive at this knowledge. The uſe of the vulgar 
languages being, as every one knows, very arbitrary, re- 
ſearches into the etymological and grammatical meaning 
of terms, in order to diſcover the true ſenſe, according 
to common cuſtom, would form only a vain theory, 
- equally ufeleſs and deſtitute of proof. | 
Words are only deſigned to expreſs the thoughts; thus 


the true fignification of an expreſſion in common uſe, is 
the idea which cuſtom has affixed to that expreſſion. It 
is then a groſs quibble'to affix a particular ſenſe to a word, 
in order to elude the true ſenſe of the intire expreſſion. 
Mahomet, Emperor of the Turks, at the taking of Ne- 
gropont, having promiſed a man to ſpare his head, 
cauſed him to be cut in two through the middle 
of the body. Tamerlain, after having engaged the city 
of Sabaſta to capitulate under the promiſe of cauſing no 
blood to be ſpilt, cauſed all the ſoldiers of the garriſon to 
be buried alive (a): groſs ſubterfuges which, as Cicero 
(5) remarks, only ſerve to aggravate the crime of perfidy ! 
To ſpare the head of any one, and to ſpill no blood, are ex- 
preſſions, according to common cuſtom, and eſpecially 
on ſuch an occaſion, which manifeſtly imply giving life 


and ſafety 
All 


(a) See Pufſenderf's Law of Na - knights; but fays nothing of the 
ture and 1 Book V. . x10 — Fg which others attribute to 
9 La Creix in his Nit. of Ti- him. 
murbec, Book V. Ch, XV. ſpeaks of (6) Fraus enim adftriogit, non 
Timur-bec' s, or Tamerlain's cru- diffolvit perjurium. De Offic. Lil. 


elty towards 4000 - Arminian III. Cap. XXXII. 


$. 273. 
- Of quibbles on 
words, 
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F. 272. 
Of the interpre- 
tation of anti- 


ent treaties, 


— — 


_ - 2 - 


$. 275. 


ſervations, 


— p 


&. 276. 


cal terms, 


5. 277. 

— whoſe admit of different degrees, we ought not ſcrupulouſly to 
1 

nut of degrees, attach ourſelves to definitions; but rather to take the 
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55 Le * All theſe miſerable ſubtilties are overthrown by this 
ſubjeR. * unerring rule: when we manifeſtly ſee what is the ſenſe 


that agrees with the intention of the contracting powers, 
it is nat permitted to turn their words to a contrary mean- 
ing. The intention ſufficiently known, furniſhes the 
true matter of the convention, of what is promiſed and 
aceepted, demanded and granted. To violate the treaty 
is to go contrary to the intention ſufficiently manifeſted, 
rather than again{t the terms in which jt is conceived ; 
for the - terms. are nothing without the Intention * 
ought to dictate them. _ 

It is neceſſary, in an enlightened age, to ſay that men- 


1 


Oe mental ter tal reſervations cannot be admitted in treaties ? This is 


manifeſt, ſince by nature even of the treaty, the parties 
ought to declare the manner in which they would be fe- 
ciprocally underſtood (4. 274.) There is ſcarcely a per- 
ſon at preſent who would not be aſhamed of huildiug upon 


2 mental reſeryation. What can be the uſp of ſuch an 


artifice, if it was not to lyll to ſleep ſome other perſon 
under the vain appearance 1 a contragt ?, & 16 n a 

real piece of knavery. | 

T echnical terms, or terms ——— the arts and ci 


Of the interpre- ences, ought commonly to be interpreted according to 


tationof techni- 


the definition given of them by the maſters of the art, the 


perſon verſed in the knowledge of the art or ſeicnee to 


which the term belongs. I ſay commonly for this rule 
is not ſo abfojute, that we cannot, or even gught not to 
deviate from it, when ve have good reaſon to do it; 28 
for inſtance, if it was proyed, that he who ſpeaks in a 
treaty, or in any other public piece, did not underſtand 
the art or ſcience from which he borrowed the term, that 
he knew not its force as a technical word; that he has 
employed it in a vulgar ſenſe, &c. 

If terms of art or others always relate to things that 


terms in a ſenſe Wer to the diſcourſe of which they 
| are 
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are a part. For a thing is regularly defined in its moſt 
perfect Gate, and yet it is certain that we do not always 
underſtand it in that moſt perfect ſtate, whenever we 
ſpeak of it. Now the interpretation ſhould only tend to 
the diſcovery of the will of the contracting power (f. 
268.) 5 we ſhould then attribute to each term, the ſenſe 
which he who ſpeaks had probably in his mind. Thus 
when it is agteed in the treaty, to ſubmit to the deciſion 
of two or three able civilians, it would be ridiculous to 
endeavour to elude the compromiſe, under the pretence 
that we ſhould find no civilian accompliſhed in every 
point, ot to ſtrain the terms fo far as to reject all who 
did not equal Cujas, or Grotius. Would he who had ſti- 
pulated for the aſſiſtance of ten thouſand good troops, 
have any reaſon to pretend, that the leaſt of theſe ſol- 
diers ſhould be incomparable to the veterans of Julius Cæ- 
far ? And if a prince had promiſed his ally a good general, 
muſt, he ſend him none but a Marlborough or a Tu- 
renne? H 

There are figurative expreſſions that are become ſo familiar 
in the common uſe of language, that they take place on 
a thouſand occaſions of the proper terms, ſo that e ought 
to take them in a figurative ſenſe, without paying any at- 
tention to their original, proper and more direQ ſignifi- 
cation : the ſubject of the diſcourſe ſufficiently indicates 
the ſenſe that ſhould be given them. Ta hatch a glat, to 
carry fire ond ſword into 8 country (a), are exprefſions of 
this ſort : there is ſcarcely any oceaſion where it would 
not be abſurd to take them in their direct and literal 
ſenſe. 


There is not perhaps any language that has not alſo 
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§. 278. 
Of figurative 


expreſſions, 


$ 279, 


Of equivocal 


words which fignify two or many different things, or «cc... 


phraſes, ſuſeeptible of more than one ſenſe. Thence 
ariſe miſtakes in diſcourſe. The contracting powers 
ought carefully to avoid them. To employ them with 


deſign in order to elude engagements, is a real perfidy, 


ſince 
(a) Ourdir une trame, porter le fer & le feu dans un pais, 


= ec * * 
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F. 280. 
The rule for 


theſe two caſes. 
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fince the faith of treaties obliges the contracting parties 
to expreſs their intentions clearly ($. 271.). But if the 


equivocal term has found admiſſion into a public treaty, 


the interpretation is to make the uncertainty produced by 


it diſappear. 
This is the rule that * to direct the interpretation 


in this, as well as in the preceding caſe: Me ought altuays 
to give to expreſſions the ſenſe meſt ſuitable to the ſubject, or 
to the matter to which they relate. For we endeavour by a 
true interpretation, to diſcover the thoughts of thoſe who 
ſpeak, or of the contracting powers in a treaty, Now it 
ought to be preſumed, that he who has employed a word 
capable of many different ſignifications, has taken it in 
that which agrees with the ſubje&. In proportion as he 
employs himſelf on the matter in queſtion, the terms pro- 
per to expreſs his thoughts preſent themſelves to his mind; 
this equivocal word could then only offer itſelf in the ſenſe 
proper to expreſs the thought of him who makes uſe of it, 
that is, in the ſenſe agreeable to the ſubjeA. It would 


be to no purpoſe to object, that we have ſometimes re- 


courſe to equivocal expreſſions, with a view of exhibiting 
ſomething very different from what one has truly in the 
mind, and that then the ſenſe which agrees with the ſub-, 
ject is not that which anſwers to the intention of the man 
who ſpeaks. We have already obſerved, that whenever 
a man can, and ought to have made known his intention, 
we may take for true againſt him what he has ſufficiently 
declared (5. 266.) And as good faith ought to precede in 
conventions, they are always interpreted on the ſuppoſiti- 
on that it aQually did prefide in them. Let us illuſtrate 
this rule by examples : the word day, is underſtood of the 
natural day, or of the time during which the ſun affords 
us its light, and the civil day, or of the ſpace of twenty- 
four hours. When it is uſed in a convention to point ont 


a ſpace of time, the ſubjeQ itſelf manifeſtly ſhews, that 
we meant the civil day, or the term of twenty-four hours. 
lt 
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Tt was a miſerable artifice, or rather a notorious perfidy in 
Cleomenes, when having concluded a truce of ſome days 
with the people of Argos, and finding them aſleep on the 
third night, relying on the faith of the treaty, he killed a 
part, and made the reſt priſoners, alledging, that the 
nights were not comprehended in the truce (a). The 
French word fer may be underſtood, either of iron, or 
of the weapons made of it, as the ſword Therefore in a 
convention wherein it is declared, that the enemy ſhall lay 


down their fer, or their ſwords, it evidently fignifies their 


arms : therefore Pericles, in the example related above 
(5. 233-), gave a fraudulent interpretation of his words, 
fince it was contrary to what the nature of the ſubject ma- 
nifeſtly pointed out. Q. Fabius Labeo was not a leſs diſ- 
honeſt interpreter of his treaty with Antiochus; for a ſo- 
vereign agreeing, that he ſhall have half his fleet or his 
veffels reſtored, undoubtedly means, that half the number 
of veſſels may be reftored to him that he may make uſe of 
them, and not the half of each veſſel, when ſawed into 
two. Pericles and Fabius are alſo condemned by the rule 
eſtabliſhed above (4. 274-), which forbids turning the 
ſenſe of the words contrary to the manifeſt intention of the 
contracting powers, 


If any one of thoſe expreſſions that have many , af erent fig- 
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 nifications, are found more than once in the ſame piece, we Thereis no ve. 


ceſſity of 
cannot make it a law, to take it every where in the ſame ſig- . — — 


nification. For we muſt, conformably to the preceding ſenſe in all the 


in which 


rule, take this expreſſion in each article according as the it is uſed in a 


ſubje ct requires, pro ſubſtrata materia, as the maſters of *. 


the art ſay. The word day, for inſtance, has two ſigni- 
ficat ions, as we have juſt obſerved (F. 280.) : if therefore 
it be ſaid in a convention, that there ſhall be a truce of 
fifty days, on condition that the commiſſaries on both 
ſides ſhall jointly endeavour, during eight days following 
each other, to I the diſpute : the fifty days of the 

truce 


(a) Puffendorf, Lib, v. Cap, XIL. $. 7. 
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- truce are civil days of twenty-four hours; but it would be 
abſurd to underitand them in the ſame ſenſe in the ſecond 
article, and to pretend that the commiſſaries ſhould labour 
eight days and nights without intermiſſion. 

WE: 8. — „ e nterpretation that leads to an abſurdity, ought to 

zeQ every inter- be rejected; or in other words, we ſhould not give to any 

pretation an ab. piece a ſenſe from which follows any thing abſurd; but 
furdity. to interpret it in ſuch a manner as to avoid abſurdity. As 
it cannot be preſumed, that any one defires what is ab- 
ſurd, it cannot be ſuppoſed, that he who ſpeaks has in- 
tended that his words ſhould be underſtood in a manner 
from which an abſurdity follows. Neither is it allowable 
to preſume, that he ſports with a ſerious act; for what is 
ſhameful and unlawful is not to be preſumed. We call 
abſurd not only what is phyſically impoſſible ; but what 
is morally ſo, that is, what is ſo contrary to reaſon, that 
it cannot be attributed to a man in his right ſenſes. Thoſe 
fanatic Jews who did not dare to defend themſelves, when 
the enemy attacked them on the ſabbath day, gave an ab- 
ſurd interpretation of the faurth commandment. Why 

did they not alſo abſtain from dreſſing, walking, and eat- 

ing? Theſe alſo are works, if the term is carried to its 

utmoſt rigour. It is ſaid, that a man in England married 
three wives, in order that he might not be ſubje& to the 
penalty of the law, which forbids marrying two. This is 
_ doubtleſs a popular tale, made to caſt a ridicule on the 
extreme circumſpection of the Engliſh, who will not al- 
low of departing from the letter in the application of the 
law. This wiſe and free people have too often ſeen, by 
the experience of other nations, that the laws are no lon- 
ger a firm barrier, and ſecure defence, when once the 
exccutive power pretends to interpret them at pleaſure. 
But they doubtleſs do not pretend, that on any occaſion, 
the letter of the law ſhould be ſtrained to a ſenſe that 1s ma- 
nifeſtly abſurd. 

The rule we have juſt mentioned is abſolutely neceſſa- 


ry, and ought to be followed, eve n when there is neither 
obſcurity 


* we * 9 * 


% ͤ de race fer ers A. 


N. * 
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obſcutity or any thing equivocal in the diſcourſe, the 
text of the law, or the treaty itſelf | For it muſt be oh- 
ſerved, that the uncertainty of the ſenſe that ought to te 
given to a law or a treaty, does not merely proceed from 
the obſcurity, or any other fault in the expreſſion; but 
alſo from the narrow limits of the human mind, which 
cannot foreſee all caſes and circumſtances, or include all 
the conſequences of what is appointed, or promiſed; 
and, in ſhort, from the impoſſibility of entering into 
this immenſe detail. We can only make laws or treaties 
in a general manner, and the interpretation ought to 
apply them to particular cafes, conformably to the inten- 
tion of the legiſlature, or of the contracting powers. 
Now it cannot be preſumed, that in any caſe; they would 
lead to any thing abſurd : when therefore, if their ex- 
preſſions taken in their proper and ordinary ſenſe lead to 
it, it 1s neceſſary to turn them from that fenſe, juſt ſo 
far as is ſufficient to avoid abſurdity. Let us ſuppoſe a 
captain has received orders to advance in a right line with 
his troops to a certain poſt : he finds a precipice in his 
way : he certainly is not ordered to precipitate himſelf 
down it, he ought therefore to turn from the right line, 
ſo far as is neceſſary to avoid the precipiee; but no 
farther. 


The application of the rule is more eaſy, when the 


expreſſions of the law, or of the treaty, are ſuſceptible of 
two different ſenſes : we then, without difficulty, take 
that from which no abſurdity follows. In the ſame man- 
ner, when the expreſſion is ſuch, that we may give it a 
figurative ſenſe, we ought doubtleſs to do it, when it is 
neceſſary to avoid falling into an abſurdity, 


We do not preſume, that ſenfible perſons had nothing 


in view i 1 ve or in formi any other ſe- renders the act 
view in treating together, or in forming any ee ee 


rious agreement. The interpretation which renders a treaty out cfcct. 


null and without effett, cannot then be admitted. We may 
conſider this rule as a branch of the preceding; for it is 


a kind of abſurdity to ſuppoſe, that the terms of the 
treaty 
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treaty ſhould be reduced to ſay nothing. It ought te be ſen 
interpreted in ſuch a manner, as that it may have its fes, ſan 
and not be found vain and illuſiue. And in this we proceed, hay 
as we have juſt obſerved in the foregoing ſeQion. In ſity 
both caſes, as in all interpretations, it is neceſſary to give exp 
the words that ſenſe which ought to be preſumed moſt tre: 
conformable to the intention of thoſe who ſpeak. If tho! 
many different interpretations preſent themſelves, pro- ſcur 
per to avoid the nullity or abſurdity of the treaty, we the 
ought to prefer that which appears moſt agreeable to the pul: 
intention for which it was diQated : particular eircum- cha 
ſtances, aſſiſted by other rules of interpretation, wilj auxi 
ſerve to explain this Thucydides relates (a), that the fifte 
4 Athenians, after having promiſed to retire from the ter- 
5 ritories of the Bæotians, remained in the country under 
by the pretence that the lands actually occupied by their cles 
1 army, did not belong to the Bæotians. A ridiculous print 
1 quibble, ſince in giving this ſenſe to the treaty, they re- the c 
4 duced it to nothing, or rat her to a puerile play. By the ele, 
9 territories of the Bæotians ought manifeſtly to have been in an 
g underſtood, every thing comprehended in their antient Fr 
limits, without excepting what the enemy had ſeized fectl) 
14 during the war. ; ficien 
1 $. 284 If he who has expreſſed himſelf in an obſcure or equi- even 
"1 Obſcure expreſ- 
or fions interpret- vocal manner, has ſpoken elſewhere more clearly on the the en 
N — _ ſame ſubject, he is the beſt interpreter of himſelf. Ve tirely 
＋ the ſame au- ought to interpret his obſcure or vague expreſſions, in ſuch a their 
} 8257 manner, that they may agree with thoſe terms that are clear conne 
' and without ambiguity, which he has uſed elſewhere, either of inte 
| in the ſame treaty, or in ſome other of the like kind. In togeth, 
J fact, while we have no proof that a man has changed his give tc 
k mind, or manner of thinking, it is preſumed that his receive 
H thoughts have been the ſame on the ſame occaſions ; ſo ſpirit 
tt that if he has any where clearly ſhewn his intention, law, 1 
{1 with reſpect to any thing, we ought to give the ſame jus pr 
bf ſcenic | 
| (a) Lib. Iv. Cap. xcvill. 
FA 


# 
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ſenſe to what he has elſewhere ſaid obſcurely on the 


ſame affair. Let us ſuppoſe, for inſtance, that two allies 


have reciprocally promiſed each other, in caſe of neceſ- 
ſity, the aſſiſtance of ten thouſand foot, ſupported at the 
expence of him who ſent them, and that by a poſterior 
treaty, they agreed that the ſuccours ſhall be fifteen 
thouſand, without mentioning their ſupport : the ob- 
ſcurity and uncertainty which remains in this article of 
the new treaty, is diſſipated by the clear and expreſs ſti- 


pulation of the firſt, the allies not ſhewing that they have 


changed their minds, with reſpe& to the ſupport of the 
auxiliary troops, it ought not to be preſumed, and theſe 
fifteen thouſand men ſhould be ſupported as the ten thou- 
ſand promiſed in the firſt treaty. The ſame holds good 
with much ſtronger reaſon, when it relates to two arti- 
cles in one and the ſame treaty ; when, for example, a 
prince promiſes to ſupport and pay ten thouſand men for 
the defence of the ſtates of his ally, and in another arti- 
cle, only four thouſand men, in caſe that ally is engaged 
in an offenſive war. | | 

Frequently, in order to abridge, people expreſs imper- 
fectly, and with ſome obſcurity, what they ſuppoſe 1s ſu 
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. Interpretation 
ſounded on the 


ficiently elucidated by the things that preceded it, or connection of 
: the diſcourſe. 


even what they propoſe to explain afterwards ; and beſides, 
the expreflions have a force, and ſometimes even an en- 
tirely different fignification, according to the occaſion, 
their connection, and their relation to other words. The 
connection and train of the diſcourſe is alſo another ſource 
of interpretation. We ought to conſider the whole diſcourſe 
together, in order per fectiy to conceive the ſenſe of it, and to 
give to each expreſſion, not ſo much the fignification it may 
receive in itſelf, as that it ought to have from the thread and 
ſpirit of the diſcourſe. This is the maxim of the Roman 
law, Incivile eſt, niſi totd lege perſpectd und aliqud particuld 


ius propeſitd, judicare, vel reſpondere (a). | 
| The 


(a) Digeſt. Lö. I. Tir, III. De Legitus, Leg. 24. 
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5. 286. The connection and relation of things themſelves, ſerve 
Interpretation. alſo to diſcovet, and eſtabliſh the true ſenſe of a treaty, 
——— and or of any other piece. The interpretation ought to he made 

tion of the | 
things them · in ſuch a manner, that all the paris apptar conſonant to each 
_ ether, that what follows; agree with what went before; dt 

leaſt, if it does not manifefily appear, that by the laff clauſes, 
ſomething is changed that went before. For it is preſumed, 
that the authors of the treaty have had an uniform and 
ſteady train of thought; that they did not defire things 
which ill-agreed with each other, or contradictions; 
but rather that they have intended to explain one thing by 
another ; and, in a word, that one and the ſame ſpirit 
reigns throughout the ſame work, or the ſame treaty. Let 
us render this more plain by an cxample. A treaty of al- 
liance declares, that one of the allies being attacked, each 
of the others ſhall furniſh ſuccours of ten thoufand foot, 
paid and ſupported ; and in another article, it is ſaid that 
the ally who is attacked ſhall be at liberty to demand ſuc- 
cours in cavalry, rather than in infantry. Here we fee, 
that in the firſt articles, the allies have determined the 
number of the ſuccours, and its value, that of ten thou - 
ſand foot; and in the Jaſt article, they leave the nature of 
the ſuccours to the choice of him who ſhalt want them, 
without their appearing to defire any change in their value 
or number. If then the ally attacked demands cavalry, 
they will give him according to the known proportion, an 
equivalent to ten thouſand foot. But if it appears, that 
the end of the laſt article was to enlarge, in certain caſes, 
the ſuccours promiſed ; for example, if it be ſaid, that 
one of the allies happening to be attacked by an enemy 
much more powerful than him, and ſtronger in cavalry, 
the ſuccours ſhall be furniſhed in cavalry, and not in in- 
fantry : it will then appear, that in this caſe, it ought 

ro be ten thouſand horſe. 
As two articles in one and the ſame treaty 8 to 
each other, two different treaties may do ſo too; and in 
this 
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this caſe, they are to be explained by one another; Ono 
is promiſed with a view. to a certain thing that there ſhall 
be delivered ten thouſand ſacks of wheat. Afterwards it 
is agreed, that inſtead of wheat they ſhall give him oats. 
The quantity of oats is not expreſſed, but it is determin- 
ed by, comparing the ſecond convention with the firſt. 
If nothing ſhews.that it is intended, by the ſecond agreee. 
ment, to diminiſh the value of what ought to be deliver- 
ed; it ſhould be underſtood a quantity of oats proportion- 
ed to the price of ten thouſand ſacks of wheat : if it ma- 
nifeſtly appears, by the circumſtances and motives of the 
ſecond convention, that the intention was to reduce the 

value of what was due according to the firſt, the ten 
thouſand facks of wheat ſhould be changed to ten thous 
ſand ſacks of oats. 


The reqſin of the law, or the treaty; that is, the motive 
| Interpretation 
founded on the 


which led to the making of it, and the view there propoſ- 
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ed, is one of the moſt certain means of eſtabliſhing the * 


true ſenſe, and great attention ought to be paid to 3 


whenever it is required to explain an obſcure, equivocal, 
and undetermined point, either of a law or of a treat ys or 
to make an application of them to a particular caſe. 
As ſoon as we certainly know the reaſon which alone has 
determined the will of him who ſpeaks, we ought to inter- 
pret his words, and to apply them in a manner ſuitable to 
that reaſon alone. Otherwiſe he will be made to ſpeak and 


act contrary to his intention, and in a manner oppoſite 


to his views. In virtue of this rule a prince, who on 
granting his daughter'in marriage has promiſed his future 
ſon-in-law ſuecours in all his wars, owes him nothing, if 
the marriage does-not take place. 

But we ought to be very certain, that we know the true 
and only reaſon of the law, the promiſe, on the treaty. 
It is not here permitted to deliver ourſelves up to vague 
and uncertain conjeQures, and to ſuppoſe reaſon and 
views where there are none certainly known. If the 
piece in queſtion is obſcure in itſelf ; if in order to know 

Cc the 


C 
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the ſenſe, thete are no other means left, but to ſearch for 
the reaſon of the act, and the views of the author; we 
muſt then have recourſe io conjecture, and in the want of 
certainty, receive for true, what is moſt probable, But it 
is a dangerous abuſe, to go, without neceſſity, in ſearch 
ok reaſons and uncertain views, in order to turn, re- 
ſtrain, or deſtroy, the ſenſe of a piece that is clear enough 
in itſelf, and that preſents nothing abſurd ; this is to of- 
fend againſt this inconteſtible maxim, that it is not 
permitted to interpret what has no need of interpretation 
($. 263.) Much leſs is it permitted, when the author 
of a piece has himſelf there made known his reaſons and 
motives, to attribute to him ſome ſecret reaſon, as the 
foundation to interpret the piece contrary to the natural 
ſenſe of the terms. Though he had really the view attri- 
buted to him, if he has concealed it, and made known 
others, the interpretation can only be founded upon theſe, 
and not upon the views which the author has not expreſ- 
ſed ; we take for true againſt him what he has ſufficiently 
declared (5 266.) 
$. 288. We ought to be ſo much the more Aden in this 
Of the caſe . . , 
where many Kind of interpretation, as frequently ſeveral motives con» 
—_— concur eur to determine the will of him who ſpeaks in a law, 


- Hh will, or promiſe, It is poſſible that he was influenced only by for 
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the union of all theſe motives, or each taken a part might ma! 
have been ſufficient to determine him : in the firſt caſe, orie 
if we are very certain that the legiſlature, or the contracting reaſ 
- . powers, formed the law, or the contract, only in conſiderati- that 
on of many motives, and many reaſons taken together, the dete 
interpretation and application ought to be made in a manner each 
agreeable to all theſe united reaſons, and none of them ducii 
ought to be neglected. But in the ſecond caſe, when it Suffer 
is evident, that each of the reaſons that have concurred to de- This 
termine the will, was ſufficient to produce that fe, ſa clares 
that the author of the piece would for each of theſe reaſons which 


talen ſeparately, have done the ſame, as for all together, 
5" — 
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his words ought to be interpreted and applied in ſuch a man- 
ner as they may agree with theſe reaſons ſeparately taken, 
Suppoſe a prince has promiſed certain advantages to all 
the proteſtants and foreign artiſts who will come and ſet- 
tle in his ſtates: if that prince is in no want of ſubjeQs, 


but only of artiſts 3 and if, on the other hand, it appears, 


that he would have no other ſubjects than proteſtants ; his 


promiſe ought to be interpreted in a manner which relates 


only to the foreigners who unite theſe two charaQers of 
proteſtants and artiſts. But if it is evident, that this 
prince wants to people his country, and that though he 
would prefer proteſtant ſubjects to others; he has in par- 
ticular fo great a want of artiſts, that he would freely re- 
ceive thoſe of any other religion; theſe words ſhould be 
taken in a disjunQive ſenſe, {6 that it will be fufficient to 
be either a proteſtant, o or an artiſt to enjoy the promiſed 
advantages. 

To avoid running out into length and embarraſsment 


5. 289 
of expreſſton, we call -a fufficient reaſon an act of the will, Of what makes 


a ſufficient rea- 


that which has produced this adt, or that which has ton for an act of 


determined the will on a particular occaſion; whether te will. 


the will has been determined by a ſingle reaſon, or by 
many reaſons taken together. It is then ſometimes 
found, that this ſufficient reaſon conſiſts in the union of 
many different reaſons in ſuch a manner, that where 
one alone of theſe reafons is wanting, the ſufficient 
reaſon no longer exiſts ! and in the caſe where we ſay, 
that many motives, many reaſons, have concurred to 
determine the will, in ſuch 2 manner, however, that 
each in particular would have been alone capable of pro- 
ducing the ſame effect; there would then be many 
ſufficient reaſont for producing one ſingle act of the will. 
This is ſeen every day: a prince, for inſtarice, de- 


clares war for three or four injuries received, each of 


which would have been fufficient to have produced the 
declaration of war. 
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The conſideration of the reaſon of a law, or a pro- 
miſe, does not only ſerve to explain the obſcure or equi- 
vocal terms of the piece ; but alſo to extend or confine-the 


diſpoſitions independently of the terms, and to conform 


to the intention and views of the legiſlature or the con- 
tracting powers, rather than to their words. Far accord- 
ing to the remark of Cicero (a), the language invented 
to explain the will, ought not to hinder its effect. M ben 
the ſufficient, and only reaſon of a diſpoſition, either of a 
law or a promiſe is very certain, and well known, we un- 
der/tand this diſpoſition in the caſe where the ſame reaſon is 
applicable, though it is not comprehended within the fignifica- 
tion of the terms. This is what is called the extenſive 
interpretation. It is commonly ſaid, that we ought to apply 


rather to the ſpirit than to the letter. Thus the Mahome- 


tans juſtly extend the prohibition of wine in the Alcoran 
to all intoxicating liquors ; that dangerous quality being 
the only reaſon that could induce their legiſlator to pr6- 
hibit the uſe of wine. Thus alſo, if at the time when 
there were no other fortifications but walls, it was agreed 
not to encloſe a certain place with walls, it would not be 
allowed to defend it with foſſes and ramparts ; the only 


view of the treaty being manifeſtly to hinder its being 


made a ſtrong place. 

But we ſhould here obſerve the ſame precaution we have 
lately mentioned (F. 287.), and even a till greater; 
ſince it relates to an application not authorized in any 
manner by the terms of the act. We ought to be very 
certain, that we know the true and only reaſon of the 
law or of the promiſe, and that the author has taken it in 
that extent he ought to have done, in order to compre- 
hend the caſe to which we would extend that law, or that 
promiſe. As to the reſt, I do not here forget what I have 

ſaid 

(a) Quid ? verbis ſatis hoc cau- omnino non uteremur. Quia non 


tum erat? Minime, Quz res igi- poteſt, verba reperta ſunt, non qua 
tur valuit ? Voluntas : quz fi, impedirent, ſed que indicarent vo- 


tacitis nobis, intelligi poſſet, verbis luntatem. Cicer, Orat. pro Cæcina. 
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ſaid above (5. 268.), that the true ſenſe of a promiſe is 
not only what the perſon promiſing had in his mind z 
but alſo that which has been ſufficiently declared, that 
which the two contracting powers muſt reaſonably have 
underſtood. The true reaſon of a promiſe, is alſo that 
which the | contra, the nature of things, and other 
circumſtances, make ſufficiently known: it would be 
uſeleſs and ridiculous to alledge ſome fide-view, which 
the perſon had ſecretly in his mind. 

The rule juſt given, alſo ſerves to deſtroy the pretences TS A. 
* miſerable evaſions of thoſe who ſeek to clude the ing to elude the bo 
laws, or the treaties, Good faith affixcs itſelf to the __ ring pro 1 
intention, fraud infiſts on the terms, when it thinks * 
can conceal itſelf under them. The iſle of Pharos near 
Alexandria was, with other iſlands, tributary to the 
Rhodians. The latter having ſent men to collect the 
taxes, the Queen of Egypt amuſed them for ſome time at 
her court, making haſte to join Pharos by Moles to the 
continent xz after which ſhe laughed at the Rhodians, 
and ordered them to be told, that it was with a very ill 
grace, they could pretend to raiſe the taxes on the main 
land, and that they could only require. them- from the 
iſlands (a). A law forbad the Corinthians giving veſſels 
to the Athenians ; and they: ſold them at five drachmas 
for each veſſel (5). The following was an expedient 
worthy of Tiberius, cuſtom not permitting him to cauſe 
a virgin to be ſlrangled, he ordered the hangman firſt to 
deflower. the young daughter of Sejanus, and then to 
ſtrangle her (c). To violate the ſpirit of the law, by 
pretending to reſpect the letter, is a fraud no leſs crimi- 
nal than an open violation of it; it is not leſs contrary 
to the intention of the legiſlature, and _—_ ws a more 
artful and more deliberate malice. 

ä Th 


— 


(a) Puffendorf, Lib. V. Cap. XII. &. 18, He gites ana. Marcell 
Lib. XXII. Cap. XVI. 

(5) Puffend. ibid. Herodote Erato. 

(e) Tacit, Annal, Lib. V, 9. ' 
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$. 29032 The reflriftive interpretation, oppoſed to the gxtenſiue 


—— interpretation, is founded on the ſame principle. As we 
ten. extend a diſpoſition to the caſes, which without being 
| comprehended in the ſignification of the terms, are com- 
prehended in the intention of that diſpoſition, and in- 

cluded in the reaſons that produced it: ſo, in like 
manner, we limit a law or a promiſe, contrary to the 

literal ſignification of the terms, by regulating our judg- 

ment, by the reaſon of that law or that promiſe : that is, 

if a caſe be preſented, in which one cannot abſolutely apply 
the wellknown reaſon of a law or a promiſe, this caſe ought | 

to be excepted, though, on conſidering the ſignification of the 

terms, it appears to fall under the diſpoſition of the law or 

the promiſe. It is impoſſible to think of every thing, to 

foreſee every thing, and to expreſs. every thing; it is 
ſufficient to declare certain things in ſuch a manner, as to 

make our thoughts known in relation to the things of 

which we do not ſpeak; and as Seneca the rhetorician 

ſays (d), there are exceptions ſo clear, that it is unne- 

ceſſary to expreſs them. The law condemns to ſuffer 

death whoever ſtrikes his father: ſhall we puniſh him who 

has ſhaken and giyen a blow to his father, to recover him 

from a fainting fit ? ſhall we puniſh a little infant, or a 

man in a deljrium, who has lifted up his hand againſt 

the apthor of his life ? In the firſt caſe the reaſon of the 

law is intirely wanting, and it is not applicable to the 

two others, We ought to reſtore what is intruſted to us: 

ſhall I reſtore what the robber has intruſted to me, at the 

time when the true proprietor makes himſelf known to 

me, and demands bis ſubſtance ? A man has left his ſword 
5 with me: ſhall I reſtore it to him, when in a tranſport of enem 
fury he demands it, in order to kill an innocent perſon ? 
. $. . OR We uſe the reſtrictive i interpretation to avoid falling 
eld falling into an abſurdity (ſee §. 282.) A man bequeaths his 


to avoid falling 


into abſurdities, houſe to one; and to another his garden, the only en- 
or into. what is 


volawfot, trance into which is through the houſe. It would be 7 
ſur 


(] Lib, IV, Declam XXVII. 


ſurd to ſuppoſe, that he had left the latter a garden into 
which he. could not enter: we muſt then reſtrain; the 
donation of the houſe, and underſtand, that it was given 
only upon the condition of allowing a paſſage to the 
garden. The ſame method of interpretation takes place, 


when aà caſe is preſented, in which the law or the treaty, 


according to the rigour of the terms, lead to ſomęthing 
unlawful. This exception muſt then be made, ſinee no- 
body can promiſe or ordain what is unlawful, For t this 


reaſon, though aſſiſtance has been promiſed to an ally, in 


all his wars, no affiſtance ought to be given him when he 
undertakes one that is manifeſtly unjuſt. 
When a caſe ariſes in which it would be too prejudicial 


$. 294. 
Or in that 


to any one to take a law or a promiſe according to the nich is too 


rigour of the terms, a reſtrictive interpretation is alſo e and bur- 
then uſed, and we except the caſe, agreeably to the inten» 


tion of the legiſlature, or of him who made the promiſe, 
For the legiſlature requires only what is juſt and equitable, 
and in contracts no one can engage in favour of another 
in ſuch a manner as to be eſſentially wanting to himſelf. 
It is then preſumed with reaſon, that neither the legiſla- 
ture nor the.contraQing powers have intended to extend 


their regulation to. caſes of this nature, and that they 


themſelves would have excepted them, had theſe caſes pre- 
ſented themſelves. A prince is no longer obliged to ſend 
ſuccours to his ally, when he himſelf js attacked, and has 
need of all his forces for his own defence. He may alſo, 
without any perfidy, abandon an alliance when the ill- 
ſucceſs of the war has rendered his ſtate on the brink of 
ruin, and made it neceſſary for him to treat with the 
enemy. Thus, towards the end of the laſt century, 
Victor Amedeus, Duke of Savoy, found himſelf under 
the neceſſity of ſeparating from his allies, and of receiv- 
ing law from France, to avoid loſing his eſtates. The 
King his ſon had, in 1745, good reaſons, to juſtify a 
ſeparate peace: but his courage, and juſt views of his 

| true 


thenſome. 
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true intereſt, made him take the generous reſolution to 
ſtruggle againſt an extremity, which might have yes commer 
with his perſiſting in his engagements. 
FRY. : We have ſaid above (F. 280.), that we ſhould take the 
gat 
to reſtrain the expreſſions in the ſenſe that agrees with the ſubject or 
— the matter. The reſtrictive interpretation is alſo directed 
ſudject. by this tule. If the ſubjec or the matter treated" of will 
not alli that the terms of a diſpoſition ſhould be taten in 
their full extthit, "we ſhould limit the ſenſe according os the 
ſubjelt requires. Let us ſuppoſe, that in a country, cuſtom 
does not render fiefs hereditary in the line of conſangui- 
nity, properly ſo called, but only in the male line; if an 
act of infiefment in that country declares, that 'the fief 
is given to a perſon for him and his male deſcendants ; 
the ſenſe of theſe laſt words ought to be reſtrained to the 
males deſcending from the males; for the ſubject will not 
admit of our underſtanding them - alſo of the males who 
are the iſſue of the females, though they are in the num- 
ber of the male deſcendants of the firſt poſſeſſor. LS 
. The following queſtion has been propoſed and debated : 
—f a change jf promiſes include in themſelves this tacit. condition, 
— that things ſhall remain in the ſtate they are in; ean a 
—— change happening in the ſtate of things make an excep. 
tion. tion to the promiſe, and render it void? The principle 
drawn from the reaſon of the promiſe, ought” to ſolve 
the queſtion. I it be certain and manifeſt, that the con- 
federation of the preſent tate of things was one of the reaſons 
which occaſioned the fue that the promiſe has been made 
in conſideration, or in conſequence of that' flate' of things ; ; 
it depend; on the preſervation ' of things in the ſame flate. 
This is evident, fince the promiſe was made only upon 
this ſuppoſition. When therefore the ſtate of the things 
eſſential to the promiſe, and without which it certainly 
would not have been made, happen to become changeds 
the promiſe falls with its foundation : and in the particu- 
Jar caſes where things ceaſe for a time to be in the ſtate 


that 


lawful 
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that has produced the promiſe, or concurred to produce 
it, an exception ought there to be made. An elective 
prince being without children, promiſes an ally to take 
ſuch meaſures as he ſhall be appointed his ſucceſſor. He 
has a ſon born : who can doubt that the promiſe is not 
made void by this event? He who in a time of peace 


| Promiſes ſuccours to an ally, owes him none when he has 


need of all his forces, for the defence of his own domi- 
nions. The allies of a prince but little formidable, who 
have promiſed him a faithful and conſtant affiſtance, in 
order to increaſe his power, that he may obtain a neigh- 
bouring ſtate by election or by marriage, will have a juſt 
foundation to refuſe him affiſtance, and even to enter into 
an alliance againſt him, when they ſee him arrive to 
ſuch an height of power, as to threaten the liberties of 
Europe. If the Great Guſtavus had not been killed at 
Lutzen, Cardinal de Richelieu, who had concluded an 
alliance for his maſter with that prince, whom he had 
drawn into Germany, and aſſiſted with money, would 
perhaps have been obliged to traverſe the deſigns of that 
eonqueror, when become formidable ; to ſet bounds to his 
aſtoniſhing progreſs, and to ſupport his humbled ene- 
mies. The ſtates-general of the United Provinces in 
1608, conducted themſelves on theſe principles. They 
formed a triple alliance in favour of Spain, before their 
mortal enemy, againſt Louis XIV. their antient ally. 
It was neceſſary to oppoſe banks to a power which threa- 
tened to overflow all before it. 

But we ought to be very reſerved in the uſe of the pre- 


ſent rule; it would be a ſhameful abuſe to take advan- 


tage of every change that ariſes in the ſtate of things to 
become diſengaged from a promiſe : there are none of 
them upon which we can lay a foundation. The only 
ſtate of things, on account of which the promiſe is made, 
is eſſential to it, and the change of that ſtate alone can 
lawfully hinder or ſuſpend the effect of that promiſe. 
This 
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This is the ſenſe which ought to be given tothat maxim of 
the civilians, Conventio omnis intelligitur rebus fic flan- 
tibus. | | 


the ſame manner with reſpe& to a commiſhon,; Thus 
Titus being ſent by his father to pay his reſpeQs to the 
Emperor, turned back on being informed of the death of 
Galba. N 
„ 29% In unforeſeen caſes, that is, when the ſtate of things 


The i . . 
nos of arlag are found ſuch as the author of the diſpoſition has not 


in unforeſeen foreſeen, and could not have thought of, we fbould ra- 


act as he himſelf would have interpreted it, had he been pre- 
ſent, or conformably to what he would have done if he had 
foreſeen the things that happened. This rule is of great uſe 
to judges, and to all thoſe in ſociety who are appointed to 
put in force the bequeſts of citizens. A father appoints by 
will a tutor for his children, who are under age. Aſter 
his death the magiſtrate finds that the · tutor he has nomi- 
nated is an extravagant profligate, without ſubſtance or 
conduct: he therefore diſmiſſes him, and eſtabliſhes 
another according to the Roman laws (a); adhering to 
the intention of the teſtator, and not to his words; for it 
is very reaſonable to think, and it ought to be preſumed, 
that the father never intended to give his children a tutor 
who would ruin them, and that he would have nominated 
another, had he known the vices of this. , 
5. 298. When things which enter into the reaſon of a law or con- 
l vention, are conſidered, not as actually exiſting, but only 
poſſibility, and 45 paſſible; or in other words, when the fear of an event 


— — is the reaſon of a law or à promiſe, we can only except thoſe 


The bare poſſibility of the event, is ſufficient to hinder 
| all 


(a) Digeſe. Lib, XXVI. Tit, III. De Confirm. Tutor. Leg. 10. 


What we ſay of promiſes ought alſo to extend to the 
laws. The law which relates to a certain ſtate of things 
can only take place in that ſtate. We oughtto reaſon in 


cafes. ther follow his intention, than his wards, and interpret the ' 


thing. caſes where it is ſbetun that the event is really impoſſible. | 
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all exceptions; if, for inſtance, a treaty declares that 
an army or a fleet ſhkll not be conducted to a certain 
place, it ſhall not be permitted to conduct thither an 
army or a fleet, under the pretence that it is done with- 
out any deſign of injury. For the end of a clauſe of 
this nature, is not only to prevent a real evil; but alſo 
to keep all danger at a diſtance, and to avoid even the 
leaſt ſubject of inquietude. It is the ſame with the law, 
which forbids walking in the night through the ſtreets 
with a torch or a lighted candle. It would be of no uſe 
to him who violated the law, to ſay that no miſchief hap- 
pened, and that he carried the torch with ſuch circum- 
ſpection, that no ill conſequence was to be feared : it is 
enough that the misfortune of cauſing a fire was poſhble, 
to render it aduty to obey the law, and he has violated it 
by occaſioning a fear, which the legiſlature ſtrove to 
prevent. | 


We have obſerved, at the beginning of this chapter, 8. 299. 
that the ideas of men and their language are not always — 
exactly determined. There is, doubtleſs, no language extenfive 
that does not afford expreſſions, words, or intire phraſes, 
capable of a ſenſe more or leſs extenſive. Such a word 


agrees equally with the kind and the ſpecie; that of 
fault comprehends defect, and guilt; many animals 
have only one name common to the two ſexes, as a 
partridge, a plover, a pidgeon, &c. when we ſpeak of 
horſes only with reſpect to the ſerviee they are of to men, 
we alſo comprehend under that name the marzs. A word 
in the language of an art has ſometimes a more, and 
ſometimes a leſs extenſive ſenſe, than in vulgar uſe : 
the word death,'among civilians, fignifies not only natural 
death, but alſo civil death: verbum in the Latin grammar, 
ſignifies only that part of ſpeech called the verb; but in 
common uſe, it ſigniſies any word in general. Frequently 
alſo the ſame phraſe implies more things on one occaſion, 
and leſs in another, according to the nature, or matter of 
the ſubzeQ 3 to ſend for ſuccours, ſometimes extends to ſuc- 

cours 


$. 300. 
Of things fa- 
vourable, and 
things odious, 
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cours of ſoldiers, kept up and paid by him who ſends 


them; ſometimes to ſuccours of troops, kept at 
the expence of him who receives them. It is then ne- 
ceſſary to eſtabliſh rules for the interpretation of theſe 
indeterminate expreſſions, to point out the caſes where 
they ought to be taken in the more extenſive ſenſe, and 
thoſe where they ſhould be reduced to that which is more 
limited. Many of the rules we have already given may 
ſerve for this purpoſe. | - 

But we ſhould particularly regard the famous diſtincti- 
on of things favourable, and things odious. Some have 
re jected it (a); doubtleſs for want of underſtanding it. 
In faQ, the definitions that have been given of what is 
fawourable and edious, are not fully ſatisfactory, nor ea- 


fily applied. After having maturely confidered what 


the moſt able perſons have written on the ſubje& ; the 
whole queſtion, and the juſt idea of this famous diſ- 


tinction ſeems to me to be reduced to this: when the 


diſpoſitions of a law or convention are plain, clear, de- 
terminate, and applied with certainty, and without 
difficulty, there is no room for any interpretation, or 
any comment (F. 263) The preciſe point of the 
will of the legiſlature, or of the contracting powers, 
is what ought to be followed: but if their expreſſions 
are indeterminate, vague, or ſuſceptible of a more or 
leſs extenſive ſenſe ; if this preciſe point of their inten- 
tion in the particular caſe in queſtion, cannot be diſco- 


vered and fixed, by other rules of interpretation, it 


ſhould be preſumed, according to the laws of reaſon 
and equity; and for this purpoſe, it is neceſſary to pay 
attention to the nature of the things to which it re- 
lates. There are things in which equity allows of great- 
er extenſion than reſtriction; that is, with reſpect to 
theſe things, the preciſe point of the will not being 
diſcovered in the expreſſions of the law or the con- 

| tract, 


(a) See Barbeyrac's Remarks on Grotius and Puffendorf, 
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tract, it is ſafeſt, and more conſiſtent with equity, to 
place this point, and to ſuppoſe it in the more exten- 
five ſenſe, than in the more confined ſenſe of the terms; 
to extend the ſignification of the terms, than to limit 
them: theſe are the things called favourable. . The odious,. 
on the contrary, are thoſe, where their reſtriction tends 
more certainly to equity, than their extenſion. Let us 
figure to ourſelves the intention, or the will of the legiſta- 
ture, or the contracting powers, as a fixed point, If this 
point be clearly known, we ſhould ſtop preciſely there: 
if it be uncertain, we ſhould endeavour at leaſt to ap- 
proach towards it. In things favourable, it is better to 
paſs beyond this point, than not to reach it ; in things 
odious, it is better not to reach it, than to paſs beyond 
It, 


It will not now be difficult to ſhew, in general, what 5. 301. 
things are favourable, and what are odjour. And firſt, —— — 
every thing that tends to the common advantage in conven- — Os 
tions, or that has a tendency to place the contracting powers on a. dls, the 
an equality, is favourable. The voice of equity requires, ©29*"®? n | 
that the conditions between the parties ſhould be equal, 
this is the general rule of contracts. We do not preſume 
to think, without very ſtrong reaſons, that one of the 
contracting powers has intended to favour the other to 
his own prejudice ; but there is no danger of extend- 
ing what is for the common advantage. , If it then be 
found, that the contraQting powers have not made known 
their will with ſufficient clearneſs, and with all the pre- 
cihon required, it is certainly more conformable to 
equity, to ſeek for this will in the ſenſe moſt favourable 
to the common advantage and equality, than to ſuppoſe 
it in the contrary ſenſe. From the ſame reaſon, every 
thing that is not for the common advantage, every thing 
that tends to deſtroy the equality of a contract, every 
thing that lays a burthen on only one of the parties, or 
that lays a greater load on him than on the other, is 


odious, 
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odious. In a treaty of ſtrict friendſhip, union, and al- 
liance, every thing which, without being burthenſome 
to any of the parties, tends to the common welfare of the 
confederacy, and to tie cloſer the knot, is favourable. 
In unequal treaties, and eſpecially in unequal alliances, 
all the clauſes of inequality, and principally thoſe that 
burthen an inferior ally, are odious. Upon this princi- 
ple, that in caſe of doubt, we ought to extend what leads 
to equality, and to limit what deſtroys it, is founded on 
this well-known rule; the cauſe of him who ſeeks to 
avoid a loſs, is more favourable than that of him who 
endeavours to obtain profit: incommoda vitantis melier, 
| quam commoda petentis eff cauſa (a). | 
5. 302. All the things which, without too much burthening any one 
— —— perſon in particular, are uſeful and ſalutary to human ſo- 
ſociety, is fa- ciety, ought to be reckoned among the fawurable things. 
— 1 _ For a nation is already under a natural obligation with re- 
ous. ſpect to things of this nature; ſo if it has in this reſpect 
| entered-into any particular engagements, we run no riſk 
in giving theſe engagements the moſt extenſive ſenſe they 
are capable of receiving Can we be afraid of doing a 
violence to equity by following the law of nature, and in 
giving the utmoſt extent to obligations that are for the 
common advantage of mankind ? Beſides, things nſeful 
to human ſociety, on this account, tend to the common 
advantage of the contracting powers, and are conſequent- 
ly favourable (ſee the preceding ſection). Let us, on the 
contrary, - conſider as odious, every thing that, in ifs own 
nature, is rather hurtful, than of ufe to the human race. 
The things that contribute to the bleffings of peace are 

| favourable ; thoſe that lead to war are odious. 
3 _. Every thing that contains a penalty is odious. With re- 
a penalty is od ſpect to the laws, the whole world are agreed, that in caſe 


ous, of doubt the judge ought to be inclined to the merciful ſide, 
EL | and 


(a) Quint Taftit, Orat. Lib, VII. Cap, IV. 
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and that it is indiſputably better to ſuffer a guilty man to 
eſcape, than to puniſh one who is innocent. In treaties, 
the penal clauſes lay a burthen upon one of the parties; 
they are therefore odiows (F. 301). 
What tends render an act null, and 2 1 2 


either. inthe whole or in part, and conſequently every thing an act null is 
that Introduces any change in the things already agreed upon, dious. 


iti odious, For men treat together for their common ad- 


vantage; and if I have ſome advantage acquired by a 

lawful contract, I cannot ſoſe it any otherwiſe than by 
renouncing it. When therefore I conſent to new clauſes, 

that ſeem to derogate from it, I can loſe my right only fo 

far as I have clearly given it up, and conſequenlty theſe 

new clauſes ought to be taken in the ſtricteſt ſenſe they 

will admit of; this is the caſe of things odious (4. 300). 

If what may render a treaty null and without effe& is 
contained in the treaty itſelf, it is evident that it ought 

to be taken in the ſtricteſt ſenſe, and that moſt which is 

proper to allow the treaty to ſubſiſt. We have already 

ſcen, that we ſhould reject every interpretation that tends 

to render the treaty null and without effect (G. 283.). 

We' ought to place here in the number of things odious, $. 305- 

whatever tends to change the preſent flate of thingt. For tende Ln ones 


to change 
the proprietor can only loſe ſo much of his right as he the preſent tate 


has ceded of it ; and in a caſe of doubt, the preſumption 2 * 5 
is in fayour of the poſſeſſor. It is leſs contrary to equity, 201 MO 
not fo give to a proprietor what he has loſt the poſſeſſion 

of dy his negligence, than to ſtrip the juſt poſſeſſor of 

what lawfully belongs to him. The interpretation then 

is that we ought rather to hazard the firſt inconvenience, 

than the laſt. We might apply here, to many caſes, the 

rule we have mentioned in & 301. that the cauſe of him 

who ſeeks to avoid a loſs, is more favourable than that of 

him who defires to acquire gain. . 

In ſhort, there are things, which taken together, tend 6. 206. 

to what is favourable or odious, according to the fide on — { mix- 


which © 
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which they are viewed. What derogates from treatics, 
or changes the ſtate of things, is odious ; but if it pro- 
motes the advantages of peace, it is in this particular, 
favourable. Penalties always partake of what is odious 2 
however, they may be referred to favourable things, on 
ſuch occaſions where they are particularly neceſſary for 
the ſafety of ſociety. When it is required to interpret 


things of this nature, we ought to conſider whether what 


is favourable in them, greatly exceeds what appears 
odious; whether the advantages they procure, by giving 
the terms the full extent they will bear, is much ſuperior 
to what they have that is ſevere aud odious ; and, in this 
caſe, they are reckoned in the number of favourable 
things. Thus an inconſiderable change in the ſtate of 
things, or in conventions, 1s reckoned as nothing, when 
it procures the precious advantages of peace. In the 
ſame manner, the fulleſt ſenſe may be given to penal 
laws in critical occaſions, where rigour is neceſſary to 
the ſafcty of the ſtate. Cicero cauſed the accomplices of 
Cataline to be executed by a decree of the ſenate, the 
ſafety of the republic rendering it improper to wait till 
they were condemned by the people. But without this 
diſproportion, all other things being equal, the favour is 
on the fide that offers nothing odious ; I would ſay, that 
we ought to abſtain from things that are odious, unleſs 
the benefit they procure, fo greatly ſurpaſſes what there 
is in them that is odious, that it makes it in 
ſome ſort diſappear. While what is odious and what 
is favourable are ever fo little ballanced in things 
that. are mixed, they are placed in the ranks of odi- 
ous things; and that even from a conſequence of the 
principles, on which we have founded the diſtinction be- 
tween things favourable and odious (5. 300. ); becauſe, 
in caſe of doubt, we ſhould prefer the ſide, where we are 
leaſt expoſed to offend againſt equity. We ſhould rea- 

| ſonably 
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© 


— 


ne 
il 
TE 


kk. H. Ch. XV. QF) TREATIES. 


ſonably refuſe, in doubtful caſes, to give ſuccours, though 
a thing favourable, When it is required to give them 
againſt an ally, which would be odious. 

'The following are the rules of interpretation, which 
flow from the principles we have juſt laid down, 

1. When the ſubject relates to. things. favqurable, we 
ought to give the terms all the extent they are capable of in 
common uſe ; and if a term has many ſignifications, the moſt 
extenſive ought ta be preferred. For equity ought to be the 
rule of all men, wherever a perfect right is not exaQaly 
determined, and known with preciſion. When the le- 


giſlature, or the contracting powers, have not expreſſed 


their will in terms that are preciſe and perfeQly deter- 


minate, it is to be preſumed, that they deſire what is 


moſt equitable. Now, in relation to favourable things, 
the moſt extenſive fignification of the terms, is more 
agreeable to equity, than their confined ſignification. 
Thus Cicero pleading for Cecina, juſtly maintained, 
that the interlocutory decree, which ordained the re- 
ſtoring , to poſſeſſion, him who has been driven from his 
inheritance, ought alſo to be extended to him who is 
hindered by force from entering into it (a) z and the Di- 
geſt decides it in the ſame manner (5). It is true, that 
this deciſion. is founded on the rule taken from parity 
of reaſon (FS. 295.). For it is all one, in effect to drive 
a perſon from his inheritance, and to hinder his enter- 
ing into the poſſeſſion of it by force; and there are in 
the two caſes the ſame rea'ons for reſtoring him. 

2. In things favourable, the terms of art ought to be taken 
in the fulleſt extent they are capable of ; not only according 
fo common uſe, but alſo as technical terms, if he who ſpeaks 
underſtands the art to. which thoſe terms belong, or if he 
condutts himſelf by the advice of men, who under fland that 
art. 185 | 

| D d 3. But 
(a) Orat, pro Cercina, Cap. XXII... 
(5) Digeſe. Lib, XLII. Tu. XVI. De vi, & viarmate, Lib, I. & III. 


Interpretation 
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3. Bat we ought not from this fingle reaſon, that a thing 
is favourable, to take the terms in an improper ſignification , 
this is only allowable to be done, to avoid abſurdity, in- 
juſtice, or the nullity of the act, as is practiſed on every 
1 ſubje& ($/ 282, 283.) . For vt ought to take the terms 
13 of an act in their proper ſenſe, conformable to cuſtom, 
I: at leaſt, if we have not very ſttong reaſons for devittiog 
from it (5. 271: ). 

4. Though a thing appears favourable whin vinwed in owe 
particular light, yet if the propriety of the ttrtht, in thiiy 
full extent, lead to abſurdity or injuſtice, their fignifieation 
ought to bs limited according to the rules given above (5. 293, 
294.). For here the thing becomes mixed, in this par- 
*; ticular caſe, and even ought to be placed in the rank of 
14 | things odious. | 
=_ 5. For the ſame reaſon, if there really flows neitbor ab- 
£4 ſurũity nor injuſtice from the flrift propriety of the terms, but 
Ty a manifeft equity, or great common utility, requires 4 re- 
ig Atriction, we ought to adbere to the maſt limited ſenſe whith 

the proper fignification can admit, even in an dffair that 
appears favournble in its own nature. Becauſe here the 
ſubje& is ſtill mixed, and in a particular caſe ought to be 
eſteemed odious. As tothe reſt, we ought always t6 te- 
member, that all theſe rules relate only to doubtful caſes ; 
ſince we ought not to ſtrive to interpret what is clear and 
indeterminate (5. 263.). If any one has clearly, and in 
due form, laid himfelf under an obligation to do what is 
burthenſome, he has done it freely; and he cannot after- 
| wards be allowed to complain of a want of equity. 

REY Since odious things are thoſe where the reſtriction 
— tends more certainly to equity, than their Extenfidn ; 
ous, and fince we ought to take the part moſt agreeable to 

equity, hen the will of the legiſlature, er of the con- 
traQting powers, is not exactly determined, and precifely 
known ; we ſhould in relation to things odious, take the 
terms in the moſt confined ſenſe, an even, to a certain 
degree, 
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degree, may admit the figurative; to temove the burthen- 


' ſome conſequences of the ptoper and lite ral ſeriſe, ot het 


it contains that is odious. For we favobr equity, and fly 
from what is odious, ſo fat as that may be done, without 
going difectly contraty tothe tenour of the writing, and 
without doing violence to the terms. Now neither the 
confined; nor even the figurative ſenſe, does any vio- 
lence to the terms. If it is ſaid in a treaty, that one of 
the allies ſnall furniſn ſuccouts of. 4 certain number of 
troops at his on etpenet, and that the other ſhall furniſh 
the ſame number of auxiliary troops at the expente of 
him who ſends for them: there is ſomething odious in 
the engagements of the firſt, fince that ally is mote but- 
rhened rat thie Hiker + bat the tetins being cleaf and 
expreſs, there is no room for any reſtriꝭ ve imerpretati- 
on. If in this treaty it was ſtipulated, that one of the 

allies ſhould für nin foctours of ten thoufarid men, and 

the othet only five thouſand, without mentioning the ex- 

pence, it ought to be under ſtood, that the ſatcours ſhould 
be ſyppbfted at the expenice of Hr who ſhould receive 
them j this interpretation being neceffaty, in order chat 

the inequality between the contfacting powers might not 
be extended too Far. Thus the ceſſion of a right, ot of a 
province made td 4 conqueror, in order to obtain peace, 
is interpreted in its moſt conti ned Tenſe. If it were true, 


that the limits of Acadia were dlivays uncertain, and that 


the French were the lawful poſſeffors of it, that nation 
would have had right on their fide in pretending, that by 
the treaty of Utrecht they had ceded Acadia to the 
Engliſh, according to its moſt confined fiinits. 

In matters of penalty, in particular, when they are 
really odious, we ought not only to con fine the terms of 
the law, bf of the contra, to their ſtricteſt fignikication, 
and adopt the figurative ſenſe, according 45 the caſes re- 
oy of agree with it; but admit of reaſonable excu'es, 

D d 2 which 
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which is a kind of reſtrictive interpretation, tending to 
free the party from the penalty. _ 
The ſame thing mult be obſerved with reſpe& to what 
may render an act null and without effect. Thus when 
it is agreed, that the treaty ſhall be broken, . as; ſoon as 
one of the contracting powers ſhall fail to obſerve it; it 
would be as unreaſonable, as it would be contrary to the 
end of the treaty, to extend this clauſe to the ſlighteſt 
faults; and to the caſes where he who has committed 
them, is capable of bringing a juſt excuſe. 
S. 309. Grotius propoſes this queſtion; If in a treaty, where 
Examples. . \ 
mention is made of allics, we ought to extend it only to 
thoſe who were ſo at the time of the treaty, or to all the 
allics preſent and to come (a)? And he gives for exam- 
ple this article of the treaty concluded between the Ro- 
mans and Carthaginians, after the war of Sicily: that 
e neither of the two nations ſhould do any injury to the 
« allies of the other.” In order to underſtand, this part 
of the treaty, it is neceſſary to call to mind, the barba- 
rous law of nations obſerved by the antients : they thought 
themſelves allowed to attack, and to treat as enemies, 
all to whom they were not united by any alliance. The 
article then ſignifies, that on both fides they ſhould treat 
as friends the allies of their ally, and abſtain from mo- 
leſting or invading them: upon this footing it was in all 
reſpects ſo favourable, ſo conformable to humanity, and 
to the ſentiments which ought to unite two allies, that 
it ſhould, without difficulty, be extended to all the allies 
preſent and to come. We cannot ſay that this clauſe has 
an odious tendency, becauſc it puts a conſtraint upon the 
liberty of a ſovereign ſtate, or becauſe it tended to break 
an alliance. For by the engaging not to injure the al- 
lies of another power, they did not take away the liberty 
of making war againſt them, if they gave them a juſt 
cauſe ſor doing it; and when a clauſe is juſt and reaſon- 
able, 


(a) Lib, II. Cap. XVI 5. 14. 


— 
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able, it does not become odious, from the ſole reaſon that 
it may occaſion the rupture of the alliance. Upon this 
footing there would be no treaty but what was odious. 
This reaſon, which we have touched upon in the preced- 
ing ſection, and in F. 304, takes place only in donbtful 
caſes : for example, here it ought to hinder the too eaſily 
concluding that the Carthaginians had attacked, without 
cauſe, an ally of the Romans. The Carthaginians might, 
without prejudice to the treaty, attack Saguntum, if they 
had a lawful reaſon for doing it, or in virtue of the volun- 
tary law of nations, for only an apparent or ſpecious cauſe 
(Prelim. $. 21.). But they might have attacked, in the 
fame manner, the moſt antient ally of the Romans ; and 

theſe laſt might alſo, without breaking the peace, have 
confined themſelves to the ſuccouring of Saguntum. At 

preſent the allies on both ſides are comprehended in the 

treaty : but this does not mean, that one of the contraQ- 

ing powers may not make war on the allies of the other, 


if they give them cauſe for it; but only, that if any 


quarrel ariſes between them, they reſerve to themſelves 
the power of affiſting their moſt antient ally, and in this 
ſenſe the future allies are not comprehended in the 

treaty. | | | ; 
Another example mentioned by Grotius, is alſo taken 
from a treaty concluded between Rome and Carthage. 
When this laſt city was. reduced to diſtreſs by Emilianus 
Scipio, and obliged to capitulate, the Romans promiſed, 
& that Carthage ſhovld remain free, or in poſſeſſion of 
e the privilege of being governed by her own laws (a).“ 
However, theſe mercileſs conquerors at length pretended, 
that this promiſed liberty regarded the inhabitants, and 
not the city : they required that Carthage ſhould be 
razed, and that the unhappy inhabitants ſhould ſettle in 
a place farther diſtant from the ſea. One cannot read 
the account of this perfidious and eruel treatment, with- 
* out 


(a) Adriry;, Appi. De Bells Punico. 


out being concerned that the great, the amiable Scipia 
was obliged to be the inſtrument of it, Without ſtop- 
ping to examine this . chicanery of the Romans, with 
regard to what might have been expected by Carthage 
certainly the liberty promiſed to the | Carthaginians, 
though much reſtrained, even by the ſituation of things, 
might well comprehend, at leaſt, the right of remain- 
ing in their city, To find themſelves obliged to aban- 
don it, in order to ſettle elſewhere, to loſe their houſes, 
their port, and the advantages of their ſituation, was a 
ſubjectign incompatible with the leaſt degree of liberty, 
and ſuch conſiderable loſſes they could nat oblige them- 
ſelves to ſuffer, but by the moſt expreſs and formal 
terms. 
5. 310. Liberal promiſes, benefits and rewards, are in their 
=o uhm * own nature among the number of favourable things, and 
— — receive an extenſive interpretation, at leaſt, if they are 
not burthenſome to the benefaQor z if they are not too 
chargeable to him ; or if other circumſtances do not 
manifeſtly ſhew, that they oyght to be taken in a limited 
ſenſe. For goodneſs, kindneſs, beneficence, and gene- 
roſity, are liberal virtues ; they do not act in a penu- 
rious manner, and know no other bounds than thoſe 
ſet by reaſon. But if the benefit falls too heavy upon 
him who grants it, in this reſpeQ it tends to what is 
odious; in caſe of doubt, equity therefore will not per- 
mit us to preſume, that it has been granted, or promiſed, 
according to the utmoſt extent of the terms ; we ought 
then to confine qurſelves to that reſtrained ſignification 
which the words are capable of receiving; and thus 
reduce the benefit, within the baunds of reaſon, The 
ſame takes place, when other circumſtances manifeſtly 
point out the reſtrained ſignification, as the molt equi- 
table. 


are commonly taken in the full extent of the terms 


(a). It 
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Upon theſe principles, the waits of a ſovereign 
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(ax Ir is not preſumed, that he will find himſelf enden 


thened ; it is a reſpect due to majeſty to believe, that 
he has been led to it, from good reaſpng, They are 
then intirely fayqurable in themſelves, and in order to 
reſtrain them, it muſt be proved that they are burthen- 
ſame. ta the prince, or prejygicial to the ſtate, Beſides, 
we gught to apply ta acts of pure liberality, the general 
rule eſtabliſhed abaye ($- 279-) ; if theſe acts are not 
preciſe and very determinate, they ſhoyld be ynderſtood 
of what the author had probahly in his ming, 

Let us conglpde this ſubject of interpretation, with 
what relates, to the collifion or oppoſition of the laws or o 


497 


$ 311. 


Of tue collifion 
f the laws or 


treatigs, We ſhall not here ſpeak of the collifian of @ **24ies 


treaty with the lay of nature: this laſt will doubtleſs 
abtzin the advantage, az we haye proved elſewhere 
(6 169, 161, 170, and 293-). There is 3 collifion or 
oppoſition between two laws, twp promiſes, or two trea- 
ties, when @ caſe is preſented in which it is impoſſible 
to fulfil both at the ſame time, though gtherwiſe theſe 
laws, gr theſe treatics, are not contradigory, and may 
be both fulfilled at different times. They are conſidered 
as cantrary in this partigylar calg, and it is required ta 
ſhew which deſeryes the preference, or to which an ex- 
ception gught to be made. In order not to deceive our- 
ſelves, and that we make the exception conformably to 
reaſon ang juſtice, we ſhould obſerve the following 


rules. 


I, In all caſes where what is oaly permitted, is found 


$. 312. 


incompatible with what is proſeribed ; this laſt has the ad- ; —— 


uantage, for the mere permiſſion impoſes no obligation 


to do or not todo 3 what is permitted, is left to qur will; 
we may do it, or we may not do it, But we have not 
the ſame liberty with reſpect to what js preſcribed ; we 


are 


(s) This is the deciſſon of the giyes this reaſon for it, quod à di- 
Roman law, Jayolenus ſays : Be- vina ejes indulgentia proficiſcatur. 
neficium imperataris, quam plenjſ- Digeſ. Lib. I. Tir, IV. De Cenſtlis. 
lime interpretari debemus; and he Prince. Leg. 3 
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are obliged to do it. The firſt then can produce no 
obſtacle, and, on the contrary, what is permitted in 
general, is not ſo in this particular caſe, where we can- 
not take advantage of the permiſſion without es 
a duty. 

5. 313. 2. In the ſame manner, the * or the treaty which 

— permits, ought to yield to the law or the treaty which forbids. 
For the prohibition ſhould be obeyed, and what was in 
its own nature, or in general permitted, is found im- 


practicable when it cannot be done without violating an 

a prohibition ; the permiſhon in this caſe no longer fag 

takes place. ret 

$. 314. 3. Every thing being otherwiſe equal, the law or vat 
9 the treaty which ordains, yields to the law or the treaty which thi 
forbids. I ſay all things otherwiſe equal, for many other dar 

reaſons may be found that will form an exception againſt jud 

the prohibitive law, or the treaty which forbids. The tio: 

rules are general, each relates to an abſtract idea, and 1 

ſhews what follows from that idea, without preju- acct 

dice to the other rule. Upon this footing it is eaſy to we 

ſee, that in general, if we cannot obey an affirmative ing 

law, without violating a negative law, we ſhould ab- coll 

ſtain from fulfilling the firſt; for the probibition is ab- ſcrik 

ſolute in itſelf ; while every precept, every command, but: 

is in its own nature conſtitutional ; it ſuppoſes the pow- an e. 


er, or a favourable opportunity of doing what is preſcrib” more 


ed. Now when one cannot do it, without violating a its ef 
prohibition, the opportunity is wanting, and this con- 4 
tradition of the law produces a moral impoſſibility of reaſo 
acting: for what is in general preſcribed, is no longer there 
ſo in the caſe where it cannot be done without commit- % 
ing an action that is forbidden (a). Upon this founda- bet ww, 
tion it is generally agreed, that it is not permitted to has tl 
( employ nifeſt 

| the fa 

(a) The law which forbids is in vetat, quaſi exceptione quadam But it 


this caſe an exception tp that which © corrigere videtur jllam, quæ ju- 
ordains : © Deinde utra lex jubeat * bet,” Cicer, De Inventions, Lib, 
« utra vetet, Nam ſepe ea, que II. 3. 145, © ; 


„ 
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employ unlawful means to accompliſh a laudable end; 


as for example, to rob in order to give alms. But it is 


evident, that the queſtion here regards an abſolute pro- 


hibition, or caſes in which the general prohibition is 


truly applicable, and thence equivalent to an abſolute: 


prohibition : there are many prohibitions where circum- 
ſtances form an exception, We ſhall explain our mean- 


ing by an example. It is expreſsly forbidden, from 


reaſons unknown to me, to go to a certain place under 
any pretence whatſoever. I am ordered to carry a meſ- 


ſage ; I find all the other paſſages ſhut ; I therefore 


return back the ſame way I came, rather than take ad- 
vantage of that which is fo abſolutely forbidden. But if 


this paſſage 1s forbidden in general, only to avoid ſome 


damage to the fruits of the earth, it is eaſy for me to 
judge, that the cry I carry ought to form an excep- 
tion, 

As to what relates to treaties, we are not obliged to 
accompliſh what a treaty preſcribes, any farther than 
we have the power ; now we have not the power of do- 
ing what another treaty forbids : in this caſe then, the- 
collifion forms an exception to the treaty which pre- 
ſcribes, and that which forbids has the advantage : 
but all other things being equal, we are going to ſhew by 
an example, that a "treaty cannot derogate from another 
more antient, concluded with another ſtate, nor hinder 
its effe, either directly or indirectly. 

4. The date of the laws or treaties furniſbes new 
reaſons for eſtabliſhing the exception, in the caſe where 


there is an oppoſition. I the oppoſition is found between 


two affirmative laws, or two affirmative- treaties, concluded 


between the ſame perſons, or the ſame ſlates, the laſt date 
has the advantage over the more antient. For it is ma- 
nifeſt, that theſe two laws, or two treaties ſpringing from 
the ſame power, the laſt may derogate from the firſt. 
But it is always to be ſuppoſed, that things are other- 

wiſe 


ny 


$. 315+ 
Rule. 


y- = 


§. 377. 
6. Rule. 


5. 318. 
7. Kule. 
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wiſe equal 3 if there be a callifion hetween two treatics 
made with two different pawers, the more antient has 


the advantage- · For no engagement can be entered into 
contrary to it, in the treat y afterwards made, and if 


this laſt be found, in any caſe, incompatidle with the 
more antient one, its execution is conſidered as impoſſi - 
ble; hecauſe the perſon promiſing, had not the power of 
acting contrary to his antecedent engagements. 

5. Of two /aws, or of twa conventions, in all other 
things equal, we ought to prefer that which is the leaſt ge- 
neral, and which approaches nearer ta the affair to which 
it relatez. Becauſe what is ſpecial is liable to fewer ex- 
ceptions than what is general; it is commonly more 
particular, and it appears to have been more warmly de- 
fired, Let us make uſe of the following example of 
Puffendorf (@) : a law forbids appearing in public with 
arms during the days of a feſtival ; another law ordains 
marching in arms to a port, as ſoon as the alarum bell is 


heard. The alarum-bell is ſounded on one of the days of 


the feſtival : and this laſt law ſhould be obeyed, it forming 
an exception to the firſt. | 

6, What will ſuffer no delay, ought to be preferred ta 
what may be done at another time. For this is a method 
of reconciling every thing, and fulfilling both obliga- 
tions; but if people preferred that which might be 
accompliſhed, at another time they would put them- 
ſelves under the neceſſity of failing with reſpect to 
the firſt. 

7. When two duties are found incompatible, the moſt 
conſiderable, and that which conprehands the higher degree 
of beneſly, and utility, merits the preference. This rule 
has no necd of proof, But as it relate to duties that are 
equally in our power, and in a manner in our choice, 
care ſhould be taken, not to make a falſe application of it 
to two dutics that are not really incompatible, where 


one of them not giving place to the other; the obligation 
which 


(a) Jus Cent. Lib. V. Cap. XII. S 23. 


(a) 1 
tet cont 
lex +4 
res, ad 
ctxilurias 
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which binds to the firſt, takes away the liberty of ful- 
filling the other. For example, it is more laudable to 
defend à nation againſt an unjuſt aggreſſor, than to aſ- 
ſiſt auather in an offenſive war. But if this laſt is the 
more antient ally, we are not at liberty to refuſe him 
ſuccques in order to give them to another, for we are al- 
ready bound: there is nat, ſtrictly ſpeaking, any compe- 
titian between theſe two duties, they are not in our 
choice: the more antient engagement renders, for the 
preſent, the ſecond duty impraQicable. However, if it 
be required to preſerve a new ally from certain ruin, and 
the antient one is not reduced to the ſame extremity, this 
will he a caſe of the foregoing rule. 

As to what relates to the laws in particular, we awe, 
doubtleſs, the preference to the moſt important and the 
molt neceſſary: This is the grand rule in their oppoſt- 
tion, it is that which merits moſt attention, and it is alſo 
that which Cicero places at the head of all the rules he 


gives on the ſubje (a). It is acting contrary to the ge- 


neral aim of the legiſlatute, and contrary to the great end 
of the laws, to negle& one of great unpartance, under 
the pretence of obſerving another leſs intereſtipg, and 
e's neceſſary : this is, in fact, to fin ; for a leſs good, 
if it excludes a greater, partakes of the natyre of evil, 

8. If we cannot acguit ourſelves at the ſame time of two 


things, promiſed to the ſame perſon, he is to chufe which ue 


eught to accompliſh; for in this caſe he may diſpenſe with 
the other, and then there will be no longer any oppoſi- 
tion. But if we cannot obtain any information of his 
will, we ought to preſume, that he would defire what is 
moſt important, and prefer that. And in cafe of doubt, 
we ſhould do that to which we are moſt ſtrongly obliged : 
it 

(a) Primam igitur leges opor- plures, aut quotquet erunt, conſer- 
tet contendere, conſiderando, utra vari non poſſint, quia deſcrepent 
lex d majores, hoc eſt, ad utilio- inter ſe; ea maxime confervanda 


res, ad honeſtiores, ac magis ne- putetur, que ad maximas res per- 


cxtlurias res pertineat. Ex quo tinere videatur, Cicer. «bi ſupre, 
conficitur ut, fi leges duæ, aut fi 
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it being preſumed, that he would bind us more ſtrongly 
to that which is of the greateſt moment. 

13 9. Since the ſtrongeſt obligation has the advantage 
9 Ru. over the weaker, if it happens that a treaty confirmed by 
oath comes in oppoſition to a treaty that was not ſworn to, 

every thing elſe being equal, the firſt has the advantage. 

Becauſe the oath adds a new force to the obligation. 

But as it makes no change in the nature of treaties 

(§. 225. and following); it cannot, for example, give 

the advantage to a new alliance, to the prejudice of the 

more antient one, though that treaty has not been con- 


0 Nu. firmed by an oath. 


10. By the ſame reaſon, all other things being equal, 


what is impoſed under a penalty, has the advantage of what 
is not enforced by one ; and what bears a greater penalty, 
over what bears a lefs. For the ſanction and penal con- 
yention ſtrengthen the obligation : they prove that the 
thing was more warmly defired (a), and that in propor- 
tion as the penalty is more or leſs ſevere. 

5. 322. All the rules contained in this chapter ought be com- 
and. _— bined together, and the interpretation made in ſuch a 
manner of ob- manner, that it may be accommodated to all, ſo far as 
— they are applicable to the caſe. When theſe rules ap- 

pear oppoſite, they reciprocally balance and limit each 
other, according to their ſtrength and importance, and 
according as they more particularly belong to the caſe in 


queſtion. 


(a) This is alſo the reaſon which & ſancta eſt, vel potiùs gue diligen- 
Cicero gives : Nam maxime conſer= tiſſum? ſancla eſt. Cicer. ubi ſupra, 
vanda eſe ca (lex), que diligentiſſima, | 
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book, diſpenſe with our proving here, that a nation Net vation is 
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Of the We of terminating the Diſputes between 
Nations, 5 


HE differences that ariſe between nations, or , 3 
their conduQtors, have their ſource either from A general di- 
rights in litigation, or from injuries. A nation ought — * W 
to preſerve the rights which belong to it, and the care 
of its ſafety and glory, does not permit it to ſuffer in- 
juries. But in fulfilling what it owes to itſelf, it is not 
permitted to forget its duties toward others. Theſe two 
views combined together, furniſh the maxims of the law 
of nations, on the manner of terminating the diſputes 
between different ſtates. 


All that we have ſaid in Chap. I. IV. and V. of this 8. 


324. 


obliged to give 
ought to do juſtice to all others with reſpect to their pre- ſatisiaction 


tenſions, and to remove all their juſt ſubjects of com- — . — 
plaint. It is then obliged to render to every one what — of ano- 
is its due, to leave them in the peaceable enjoyment of 

their rights, to repair the damage it may have cauſed, 

or the injury it has done; to give a juſt ſatisfaction for 

an injury it cannot repair, and reaſonable ſureties for 

what has given cauſe of fear. Theſe ate ſo many 

maxims evidently dictated by that juſtice which the 

law of nature impoſes no leſs on nations than on in- 

dividuals. 

Every one is permitted to recede from his rights, to 3. 325. 
abandon a juſt ſubje& of complaint, or to forget an How nations 
injury. But the conductor of a nation is not, in this _ —— 
reſpect, ſo free as a private perſon. The latter may Juſt complaints. 
hear only the voice of generofity, and in ap affair which 
intereſts none but himſelf alone, deliver himſelf up to 


the pleaſure he finds in doing good, to his love of peace 
and 
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and tranquillity. The repreſentative of a nation, the 
ſovereign cannot conſult himſelf, eanniot abandoa him- 
ſelf to his own inclination. He ought to regulate his 
conduQ on the greateſt advantage of the ſtate, combined 
with the univerſal good of haman nature, from which 
it is inſeparable, It ie neceſſary, that on all occaſions, 
the prince ſhould conſider with wiſdom, and execute 
with firmneſs, what is moſt ſalutaty to the- ſtate, moſt 
contormable to the duties of the nation towards others z 
and that he ſhould at the ſame time conſult juſtice, 
equity, humanity, found policy, and prudence, The 
rights of the nation are benefits, of which the ſovereign 
is only tle adminiſtrator, and he ought to diſpoſe ef 
them no farther, than as he has reaſon to prefume that 
the nation itfelf would diſpoſe of -them. And as to 
what relates to injuries; it is often laudable in a citizen 
generouſly to pardon them. He lives under the pro- 
tection of the laws, the magiſtrate knows how to de- 
fend, of to revenge hin on the ungrateful and miferable 
wretches, who emboldened by his goodneſs, offend him 
anew. A nation has not the ſame defence : ſeldom is 
it ſafe for it to difſemble or to pardon an injury, unleſs 
it be manifeſtly in a ſituation to cruſh thoſe who are fo 
raſh as to dare to offend it. It is then glorious to pardon 
thoſe who acknowledge their faults : 
Parcere ſubjeftrs, & debellare ſuperbos : 

And it may do this with ſafety. But between powers 
that are nearly equal, ſuffering an injury, without re- 
quiring a compleat ſatisfaction, is almoſt always im- 
puted to weakneſs or - cowardice ; it is the means of 
ſoon receiving, from them thoſe that are the moſt atro- 
cious, Why do we often ſee quite the contrary practiſed 
by thoſe who imagine that they are elevated far above 
other men ? -Scarce can the weak, who have the misfor- 
tune to offend them, make ſubmiſhons that are ſufficient- 
ly humbling : they behave with more moderation to thoſ 
-whom they cannot puniſh without danger. 


It 
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If none of the nations, who have diſputes with each 
other, think proper to abaudon their rights of ptetens 


methods of terminating their differences, Theſe are firft 
an amicable accommodation. Let every one with tran- 


acc 


§. 220. | 

—— 
* 

ſions, the law of nature, which tecommends peace, cot of — Bs 


cord, and charity, obliges them to attempt the mildeſt ommmende to 


put anend ro 
diſputes. 
1. Of amicable 
ommoda- 


quillity and good faith examine the ſubject of the diſpute, tions. 


and diſpenfe juſtice, or let him whoſe right is tov uncer- 
tain, voluntarily renounce it, There ate even otoafiony 
where it may be convenient for him who has the cleareft 
right, to renounce it, for the preſervation of peace : ptu- 
dence confiſts in knowing them. To renounte & tight 
in this manner, is not to abandon ot neglect it, You 
are under no obligation for what you abandon: but you 
make a friend by ceding amicably what is the fubje& of 
diſpute. 


Negotlarivn is a ſecond method of peacefully ers 


ting diſputes, in which without preciſely deciditig * 
juſtice of the oppoſite pretenſions, they recede on both 


fides, and agree that each ſhall have the thing conitefted, 
or they agree to give it entirely to ont of the patties 
on condition of certain adrantaget granted to the 
other. 


Mediation, in which à common friend interpofrs his 
good offices, is often found effectual, to engage the con- 
tending parties to draw towards a reconciliation, to come 
to a good underſtanding, and to agree, either to felin- 
quiſh their rights, or if the affair relates to an injury, to 
offer and atcept a texfohdble ſatisfackion- This office 
requires as much fectitude ks ptudente und desterity. 
The mediator ought to obſerve ati exact impartiality; 
he ſhould ſoften reproaches, caltir refentments, and draw 


minds towards each other. His duty # to avout what is 
right, 


$. 327. 


5.328. 
Of mediation. 


" | hs 1 PO” e 9 * 
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right, and to cauſe to be reſtored: what, belongs to cach: 
but he ought not ſerupulouſly to inſiſt on rigorous, juſtice. 
He is a moderator, and not a judge: his buſineſs is to 
procure peace; and to bring him who has right on his 
ſide, if it be neceſſary, to relax eee with a view to 
ſo great a bleſſing. | 


The mediator is not the guarantee of the treaty he has 
brought to a concluſion, unleſs he has expreſly entered 
into the guaranty. This is an engagement of too great 
conſequence to burthen any one with, without his conſent 
clearly ſhewn. At preſent, when the affairs of the ſove- 
reigns of Europe are ſo connected, that each has an eye 
on what paſſes. between thoſe who are moſt diſtant, me- 
diation is a method of reconciliation much uſed. Does 
any diſputes ariſe? The friendly powers, thoſe who arc 
afraid of ſeeing the flame of war kindled, offer their 
mediation, and make overtures of peace and accommo- 

8 dation. 
F. 329. When ſovereigns cannot agree about their pretenſions, 
. yet deſire to maintain, or to reſtore peace, they ſome · 
times truſt the deciſion of their diſputes to arbitrators cho- 
ſen by common agreement. As ſoon as the compromiſe 
is concluded, the parties ought to ſubmit to the ſentence 
of the arbitrators ; they have engaged to do this, and the 
faith of treaties ſhould. be regarded. | 


However, if by a ſentence manifeſtly unjuſt, and con- 
trary to reaſon, the arbitrators have ſtripped themſelves of 
their quality, their judgment deſerves no attention; the 
parties ſubmit to it only upon doubtful queſtions. - Sup- 
Poſe the arbitrators, in order to repair ſome offence, con- 

demn a ſovereign ſtate to become ſubje& to the offended? 
will any ſenſible man ſay, that this ſtate ought to ſubmit ? 
5 If 


DD an = -... te i. 


ſions, 
ome- 
cho- 
omiſe 
tence 


1d the 


d con- 
lves of 
1; the 
Sup- 
„ Con- 
ended 
ibmit! 
It 
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If the injuſtice is of ſmall conſequence, it ſhould be born 
for the ſake of peace; and if it is not abſolutely evident, 
we ought to ſupport it, as an evil to which we have wil- 


lingly conſented to expoſe ourſelves. For if it were ne- 
ceſſary to be convinced of the juſtice of a ſentence in or- 
der to ſubmit to it, it would be of very little uſe to take 
arbitrators. 


We need not fear, that in granting the parties the li- 
berty of not ſubmitting to a ſeritence, that is manifeſtly 
unjuſt and unreaſonable, we ſhould render the arbitra- 
tion uſeleſs ; befides, this decifion is not contrary to the 
nature of the ſubmiſſion, of compromiſe. There can be 
no difficulty in it, but in the caſe of a vague and unlimit- 
ed ſubmiffion, in which they have neither preciſely de- 
termined what conſtitutes the ſubject of the quarrel, nor 
marked out the limits of the oppoſite pretenſions. It may 
then happen, as in the example juſt alledged, that the ar- 
bitrators may exceed their power, and paſs their judgment 
on what has not been really ſubmitted to their deciſion: 
and being called to judge of the ſatisfaction a ſtate ought 
to make for an offence, they may condemn it to become 
ſubje& to the offended. Certainly that ſtate never gave 
them ſo extenſive a power, and their abſurd ſentence is 
not binding. To avoid all difficulty, and to take away 
every pretence from bad faith, it is neceſſary to determine 
exactly in the compromiſe, the ſubje& of the diſpute, the 
reſpective and oppoſite pretenſions, the demands of the 
one, and the oppoſitions of the other. This is what is 
ſubmitted to arbitrators, and upon this they promiſe to 
adhere to their judgment. If then their ſentence is con” 
fined within theſe bounds, it is neceſſary to ſubmit to it. 
It cannot be ſaid that it is manifeſtly unjuſt, fince it is 
pronounced on a queſtion which the diſſention of the par- 


ties renders doubtful, and which has been ſubmitted as 


E e ſuch. 
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ſuch. In order to be free from ſuch a ſentence, it ſhould 
be proved by indubitable fats, that it was produced by 
corruption, or a flagrant e 


Abdltraniot is a method very iellbeble, ad very con- 
formable to the law of nature, in determining all differ- 
ences that do not directly intereſt the ſafety of the nation. 
Though the ſtri& right may be miſtaken by the arbitrator, 
it is till more to be feared that it will be overwhelmed by 
the fate of arms, The Swiſs have had the precaution, in 
all their alliances among themſelves, and even in thoſe 
they have contraQted with the neighbouring powers, to 
agree before-hand, on the manner in which their diſputes 
were to be ſubmitted to arbitrators, in caſe they could not 
adjuſt them in an amicable manner. This wiſe precau- 
tion has not a little contributed to maintain the Helvetic 
Republic in that flouriſhing ſtate which ſecures its Men, 
and renders it reſpeQable throughout Europe. 
$. 330- In order to put in practice any of theſe methods, it is 
Of conferences. 
and congreſſes, Neceſſary to ſpeak with each other and to confer together. 

Conference and congreſſes are then a way of reconcilia- 

tion, which the law of nature recommends to nations, as 

proper to put an amicable period to their differences, 

Congreſſes are aſſemblies of plenipotentiaries appointed to 

find out methods for a reconciliation, and to diſcuſs and 

adjuſt their reciprocal pretenſions. In order to expeR an 
happy ſucceſs from them, it is neceſſary that theſe afſem- 
blies ſhould be formed and directed by a ſincere defire of 
peace and concord. Europe has, in the preſent age, ſcen 
two general congreſſes, that of Cambray (a), and that of 
Soiſſons (b). Dull farces played on the political theatre, 
in which the re actors were leſs deſirous of produ- 


cing 


(«) In TOR (6) In 1728. 


* 
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In order voy to ſee hon, 20g. t9.what <gree I aalen 
in to have regogrſes. or to ſuhmiꝶ to theſe yqripus 2 
and on 79 4 it ought to ok it. is . 55 i 


ting his right, to A a comprowiſe,. may make, his adverlary 
hear reaſon : ſuch are mgdiatign arid conferences, | Na: 
ture gives usa na right to have recourſe. to farce, but where 
mild and pacifick nethogs are ineffectual. IE is not per- 
mitted to, bs ſa;jnflexible.ig. uncs min and, doytuful queſ; 


tions. Who ſhall dare to preteng;. that angthey ſuddenly 25 


and without examination, ſhall abandon to him a litigated 
right > This would be a means. of nendering war, pergotpal 
and inevitable. The zu contending, powers. may he 
equally poſſeſſed of good, faith: Why then ould, ang 
yield to the other ? In ſygh. 2 caſe thay, gan, oi ae 
4 nab een 2 conferonge,, ox af ehren.. 


In the diſpures that ariſe. between ſorereigns,. it is ue 


A 4 . 
to be made he- 
tween evident 
— 1 


$ 331. 


celſasy plainly to diſtipguiſh the eſſeotis] rights from 2 <Eocial 


rights, 


thoſe of leſs j impactance j for, in regard to theſe, à very: thoſe of leſsime- 


different conduct is to be obſerved. A nation is under 
many obligations of duty towards itſelf, towards other na- 
tions, and towards the whole human ſociety. We know 
that, in general, the duties towards ourſelves have the 

Ee 2 advantage 


and 


Tux MANNER or TERMINATING Bx II. Ch. xvitt 


Advantage over thoſe we own to others: but this ought 


only to extend to the duties in which ſome proportion 
ſubſiſt between them. We cannot refuſe, in ſome de- 
gree, to forget ourſelves with teſpect to intereſts that are 
not eſſential, to make ſome ſacrifices in order to afliſt 
other perſons, and eſpecially for the greater benefit of the 


human ſociety : and let us even remark, that we are in- 


vited by bur own advantage, by our own ſafety, to make 
theſe generous ſacrifices ; for the private good of each is 
intimately connected with the general happineſs. What 
ideas ſhould we have of a prince or a nation, who ſhould 
refuſe to give up the ſmalleſt advantage to procure the 
world the ineſtimable bleflings of peace? Every power 
owes then this reſpect to the happineſs of human ſociety, 
to appear open to every method of reconciliation, when 
it relates to intereſts that are not eſſential, or that are of 
ſmall conſequence. If he expoſes himſelf to the loſs of 
ſomething by an accommodation, a negociation or an ar. 
bitration, he ought to be ſenſible what are the dangers, the 
evils, the calamities of war, and to confider _ peace is 


well worth a ſmall WEI, 


But if 1 one would ravage from a nation an effential 
right, or a right without which it couid not hope to ſub- 


fiſt ; if an ambitious neighbour threatens the liberty of a_ 


republic ; if he reſolves to ſubdue it, and bring it into 
ſubjection, that republic will take council only from its 
courage. It will not even attempt to wait the methodof 
conferences on ſo odious a pretenſion: it will bring into 
this quarrel all its efforts, its laſt reſources, and all the 
beſt blood it is capable of ſhedding. It is riſking every 

ching, 
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thing, only to liſten to ner r 
MOL e ſay, 10 Nom 12 


12 ſalus- alan —— dog 


And if fortune is not favourable, a free bats will prefer 
death to ſervitude. What would have become of Rome, 
had ſhe liſtened to timid councils, when Hannibal v was en- 
camped before her walls? The Swiſs, always ſo ready to 
embrace pacifick meaſures, or to ſubmit to thoſe that are 
reaſonable, in diſputes leſs eſſential, conſtantly reje& 
every idea of compoſition with thoſe who have a defign 
on their liberties ; they have even refuſed to ſubmit 


them to arbitration, or to the judgment of the a 
rors (a). 


In things doubtful and not eſſential, if one of the par- Soak 
ties will not liſten, either to 3 an accommo- How we ge- 
dation, a negociation, or a compromiſe ; the other has an . 
only the laſt reſource for the defence of himſelf and his to — 7 
rights, the means of force : and his arms are juſt againſt 8 
ſo unttactable an adverſary. For in a doubtful cauſe, we 

can only demand all the reaſonable methods of elucidating 

the queſtion, and of deciding or accommodating the diſ- 


pute ($. 331.) 


But let us never loſe fight of what a nation owes to its . 3% 
own ſecurity, or that prudence by which it ought con- A® — 
ſtantly to be directed. It is not always neceſſary to au- other 
thoriſe the having recourſe to arms, that all the methods 

a | . of 


6a) When in the year 1455, not touch the liberties of theſe coun- 
they ſubmitted their differences with tries, nor their alliance with the 
the Dukes of Auſtria, in relation other cantons. Tſchudi, p. 429. 
to the countries of Zug and Cla- and following Stettler, p. 4a Hiſ- 
ris, to the arbitration of Charles IV. 225 the Helwetic by 
it was not without this preliminary atteville, Book IV. at the be · 


condition, that the Emperor ſnould . 
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of recontiliation have been expreſily rejected; it iv ſuffl- 
cient, that there is the utmoſt reaſon to believe; that the 
enemy would not enter into theſe meaſures with fingerity ; 
that the iſſue of them vould not be hippy, and that a de- 
lay could only tend to put the ſtate i in greater danger of 
being oppreſſed. This maxim is inconteſtible, but the 
application of 1 it to practice is very delicate. A ſovereign 
who would not be confidered as a diſturber of the public 
repoſe, will not be induced abryptly to attack him who 
has not refuſed pacifick meaſures, if he is not able to juſ- 
t tify | to the whole world that he has reaſon to confider theſe 
appearances of peace as an artifice tending to amyſe and 
to Turpriſe bim. To pretend to be authoriſed by bis mere 
ſuſpicions alone, is to ſhake all the foundations of the ſafe- 
ty of nations, 


At all times the faith ot one nation has 1050 fuſpe&eed 
ot ins by another, and ſad experience but too plainly proves, 
Ab on this that this diſtruſt i is not ill - founded. Independence and 
lake. : "impunity 2 are a touchitone that diſcovers the faults of the 

human heart: the private man adorns himſelf with can- 
dour and probity; and when he wants the reality, his de- 
pendence frequently obliges him to ſhew, at leaſt in his 
conduct, the appearance of theſe virtues. The great man, 
who is independent, boaſts ſtill more of them in his dif. 
courſe ; but as ſoon as he finds himſelf ſufficiently ſtrong, if 
he has not an heart of a ſtamp unhappily very uncommon, 
he fcarcely endeavours to ſave appearances : and if pow- 
erful intereſts intervene, he will permit proceedings that 
would cover a private perſon with ſhame and infamy. 
When, therefore, a nation pretends, that it would be 
dangerous to attempt pacific meaſures, it has but too ma- 
ny reaſons that may give a colour to its precipitation, in 
baving recourſe to arms. And as, in virtue of the natu. 
ral liberty of nations, each has a right to judge from con- 
wg ſcience) 
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ſcience, of what it ought to do, and has a right to regu - 
late, according to its dictates, its conduct with reſpect to 
its duty, in every thing that is not determined by the pers 
feR tights of another (Prelim. $. 20.) ; it is for every one 
to judge, whether he is in a fituation that will admit of 
pacific meaſures, before he has recourſe to arms. Now 
the voluntary law of nations ordains, that from theſe rea- 
ſons we eſteem lawful what a nation thinks proper to do 
in virtue of its natural liberty (Prelim. $. 21.) 3 by this 
voluntary law we hold as juſt among nations, the arms of 
him who In a doubtful cauſe abruptly undertakes to force 
his enemy to enter into a negotiation, without having be. 
fore attempted pacifick mcafures. Louis XIV. was in 
the midſt of the Netherlands before it was known in Spain 
that he laid claim to part of the ſovereignty of thoſe rich 
provinces, in right of the queen his wife, The King of 


Pruffia, in 1941, publiſhed his manifeſto in Sileſia, at 
the head of fixty thouſand men. Theſe princes might 


have wiſe and juſt reaſons for acting thus: and this is ſufe 
ficient at the tribunal of the voluntary law of nations, 
But a thing tolerated by neceſſity in this law, may be 
found very uhjuſt in itſelf. A prince who puts it in prac- 
tice, may render himſelf very guilty in the fight of his 
own conſcience, and very unjuſt towards him whom he 
attacks, though he has no account togive to nations, as 
he cannot be accuſed of violating the general rule, which 
they obſerve among themſelves. But if he abuſes this li- 
berty, he renders himſelf odious, and ſuſpe&ed by the 
nations 1 he authoriſes them to enter into an alliance 
againſt him, and thus at the time when he ſeems to ad- 
vance his affairs, he ſometimes ruins er paſt reco- 
very. 

A ſovereign onght to ſhew in all his 3 a fincere 


defire of rendering juſtice, and preſetving peace. He is . 
8 before he 2 up arms, and aſter having 


434 
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The right of the ſhew a good foundation for demanding a thing he does not 


poſſeſſor in mat- 
ert of doubt. 


&. 338. 


How we ought 


to purſue the 
reparation of 


an injury. 
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them up alſo, to offer equitable conditions, and then 
alone his arms become juſt againft an obſtinate a 


who refuſes to liſten to juſtice or to equity, 
It is for the plaintiff to prove his right 3 for he anghcs to 


poſſeſs. . He muſt have a title, and people are not obliged 
to pay any regard to it, any farther than he ſhews its va- 


lidity. The poſſeſſor may then remain in poſſeflian, till \ 
it is made appear to him, that his poſſeſſion is unjuſt. or 
While this is not done, he has a right to maintain himſelf fore 
init, and even to recover it by force, if he js ſtripped of ing 
tt. Conſequently it is not permitted to take arms ta ob- tion 
tain the poſſeſſion of a thing, to which the perſon has but plac 
an uncertain or doubtful right. He may only oblige the facti 


poſſeſſor, if it be neceſſary, by force of arms, yo diſcuſs 
the queſtion, to accept ſome reaſonable method of decifion 
or of accommodation; or, in ſhort, to negotiate upon an 
equitable footing. (5. 333-) | 
If the ſubject of the diſpute be an injury inn, the 
offended ought to follow the rules we have juſt eſtabliſhed, 
His own advantage, and that of human ſociety, oblige 
him to attempt, before he takes up arms, all the pacifick 
methods of obtaining, either the reparation of the injury, 
or a juſt ſatisfaQion ; at leaſt, if he has not good reaſon 
to diſpenſe with it ($. 334-)- This moderation, this cir- 
cumſpeRion, i is ſo much the more proper, and commonly 
even indiſpenſible, as the action we take for an injury does 
not always proceed from a deſign to offend us, and is ſome- 
times rather a miſtake, than an act of malice : frequently 
it even happens, that the injury is done by inferior per- 
ſons, without their ſovereign having any ſhare in it: and is requ 
on theſe occaſions it is natural to preſume, that he would . 

not refuſe. us a juſt ſatisfaction. When ſome inferior per. 

ſons violated, not long ago, the territory of Savoy, in 2 — 
carrying from thencs a noted chief of the ſmugglers, the 2 

King 


but it | 
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King of Sardinia cauſed his complaints to be carried to the 
court of France; and Louis XV. did not think it beneath 


him to ſend an ambaſſador extraordinary to Turin to give 


ſatisfaction for that violence. Thus an affair of ſo deli- 


cate a nature was terminated in a manner equally honour- 
able to the two . | | 


When a nation cannot 2 juſtice, either for a loſs 


or an injury, it has a right to do itſelf Juſtice. But be- Of retaliation. 


fore it declares war, of which we ſhall treat in the follow. 
ing book, there are various methods praQiſed among na- 
tions, which remain to be treated of here. We have 
placed in the number of theſe methods of obtaining ſatis- 
faction, what is called the law of retaliation, according 
to which we make another ſuffer exaQly ſo much evil as 
he has done. Many have extolled this law, as being de- 
rived from the moſt ſtriQ juſtice, and can we be aſtoniſhed 
at their having propoſed it to princes, when they have 
even dared to give it for a rule to the Deity himſelf; the 
ancients called it the law of Rhadamanthus. This idea 
only ſprung from the obſcyre and falſe notions by which 
they repreſented to themſelyes evil as eſſentially, and in 
its own nature worthy of puniſhment. We have ſhewn 
above (Book I. H. 169-), what is the true ſopree of the right of 
puniſhing (a) ; where we have laid down the true and 
juſt proportion of penalties (Book L 5, 171.) . Let us fay 
then, that a nation may puniſh another which has done 
it an injury, as we have ſhewn above (ſee Chap. IV. and 
VI. of this Book), if it refuſes to give a juſt ſatisfaQion z 
but it has not a right to extend the penalty beyond what 
is required by its own ſafety, Retaliation, unjuſt between 


(a) Nam, 1 at 27 nemo prudens ; punit quia peccatum eſt, ſed ne 


peccatur, "Seneca 
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private perſons, would be tuch more ſo between nations, 
becauſe here the puttiſhnient would, with difficulty, fall 
on thoſe who had done the injury. What right would you 
have to cut off the noſe and ears of the ambaſſador of a 
barbarian, who had treated yours in the ſame manner? 
As to thoſe repriſals in time of war which pattake of the 
nature of retaliation, they are juſtified on other principles, 
and we ſhall ſpeak of them in their place. All that is true 
in this idea of retaliation is, that every thing being equal» 
the pain ought to bear ſome proportion to the evil re” 

quired to be puniſhed 3 the end and even the foundation 
of ae, requiring thus much. 


8.340. It is not always neceſſary to have recourſe to arms, in 
— ordef to puniſh a nation; the offended may take from it, 
without having by way of puniſhment, the privileges it enjoys in his do- 
— % minions, ſeize, if he has an opportunity, on ſome of the 

ttmings that belong it, and detain them till it has mu 
him a juſt ſatisfaQtion, 

$. 341- When a ſovereign is not ſatisfied with the manner in 
Of the law of 


raking which his ſubjeQs are treated by the laws and cuſtoms of 
another nation; he is at liberty to declare, that he will 
treat the fubjects of that nation iti the ſame manner as his 


are treated. This is what is called the /aw of retortion. 'T 
There is nothing in this, but what is conformable to juft that 
and ſound politics. No one can complain if he is treated For 
as he treats others. Thus the King of Poland, EleQor man 
of Saxony, took advantage of the law of eſcheatage only ſerot 
againſt the ſubſects of the princes who made the Saxons in v. 
fubmit to it. This law of retortion may alſo take place reaſo 
with reſpe& to certain regulations, of which we have no man 
right to complain, and which we are even obliged to ap- be to 
prove, though it is proper to guard againſt their effects, tibns 
by imitating ** Such are the orders relating to the bind 


ex portat ion 
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'expottatioe of certain commodities or merchandize. It | 
is alſo frequently not convenient to make uſt of retor- 

tion; in this reſpe& we ought to follow the d of 


ptudenet. 


| Kepa are uſed bebwebh nation and nation to do jo. 
| tiee to themſelves, when they eannot otherwiſe obtain it, o 
c If a nation has taken poſſeflion of what belongs to and- 
IF thet ; if it refuſts to pay a debt, to repair an injuty, ot 
; to make a juſt ſatisfaction, the other may ſeize what be- 
longs to it, and apply it to its own advantage, till it hay 
obtained what is due for intereſt and damage, or keep it 
as a pledge till a full ſatisfaction has been made. In the 
1 laſt caſe, it is rather a ſtappage of à ſeizute, than repti- 
fals : but they are frequently confounded in common lan- 


guage: Effects ſized are preſer ved while there are any 
e hopes of obtaining ſatisfaction, of juſtice. As ſbon at 
n this höpe is loſt, they are confiſcated, and then the re, 
prifals ate accompliſhed, If the two nations, upon this 
quatrel, come to an open rupture, ſatisfaction is conif- 
n deted as refuſed, from the moment of the declaration of 
war, or the firſt hoſtilities, and then ſs the fo ſeize 
ll may by nnn 
18 
5 The law of nations permilts repriſals onty upon a eauſe 6 . 
ft that is evidently juſt, or for a debt that Is extremely cheat. What is requir- 
4 For he who forms a doubtfol pretenfitn, ean at Hirt de- ben Lil 
Yr mant only an equitable examination of his fight. In the 
ly ſerond place, he ſhould, before he procecds ſo far, have 
0 in vain demanded juſt ice; ot, at leaſt, Have the utmoſt 
ce reaſon to believe, that it would be in vai fot him te de- 
10 mand it. Then alone he may right himſelf. It would 
p- be tod oontraty to che peace to the repoſt and ſafety of na. 
4 tions, to their mutual commerce, and tothe duties WEnn 
he bind them to eath 6ther, for any ons ſuddenly to apply 


on to 


5. 344. 
Upon what ef- 
ſes they are 
exerciſed. 


to recompence 
thoſe who ſuf- 
fer by repriſals. 


5. 345. 
The ſtate ought 
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to force, without knowing whether the other is dſpoled to 
do him juſtice, or to refuſe it, . 


But in order perfectly to underſtand this article, it muſt 
be obſerved, that if in a litigious affair, our adverſary re- 
fuſes the means of bringing the right to proof, or artfully 
cludes it; if he does not, with good faith, apply to pa- 
ei fie meaſures for terminating the difference; and above 
all, if he is the firſt who begins acts of hoſtility, he ren- 
ders the cauſe juſt which was before doubtful ; we may 
then make uſe of repriſals, or ſeize his effects to oblige 
him to embrace the methods of reconciliation which the 
law of nature preſcribes. This is the laſt attempt before 


coming to an open war. 


We have obſerved above (F. 81,), that the wealth of the 
citizens form a part of the total wealth of a nation ; that 
between ſtate and ſtate, whatever is the property of the 


members, is conſidered as belonging to the body, and is 


anſwerable for the debts of the body (5. 8a.) e whence it 


follows, that in repriſals, they ſeize the goods of the ſub- 


ject, in the ſame manner as thoſe of the ſtate, or the ſo- 


vereign. Every thing that belongs to the nation is ſubject 


to repriſals, as ſoon as it can he ſeized, provided it be not 


a depoſit truſted to the public faith. This depoſitum is 
found in our hands, only in conſequence of that confi- 
dence which the proprietor has put in our. good faith; 


and it onght to be reſpected, even in caſe of open wat · 
Thus, it is uſual to behave in France, England, and elſe- 
where with reſpe& to the money which foreigners have 
placed in the n funds. 


He who makes uſe of repriſals againſt a nation, on the 
goods of its members indiſcriminately, cannot be taxed 


with ſeizing the wealth of an innocent perſon for the debt 
of 


„ ©: en T2... A. 
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of another: for in this caſe the ſovereign is to tecompe nee 
thoſe of his ſubjects on whom the repriſals fall; this is a 
debt of the ſtate or nation ot which each citizen ought uy 
to ſupport his quota. | 

It is only between ſtate and Nate that all the wealth of MI, 2 
the individuals is conſidered as belonging to the nation: alone can ordes 
Sovereigns tranſaQ their affairs between themſelves, they — 


carry on bufineſs with each other directly, and can only 


confider a foreign nation as a ſociety of men who have 
only bne common intereſt. It then belongs only to ſove- 
reigns to uſe and order repriſals on the footing we have 
juſt explained. Beſides, this violent meaſure approaches 
very near to an open rupture, and is frequently followed 
by it. It is then of too great conſequence to be abandoned 
to private perſons. Thus we ſee that in all civilized ſtates, a 
ſubje& who thinks himſelf injured by a foreign nation, 
has recourſe to his ſovereign in order to obtain the permiſ- 
fion of making repriſals. This is what is — Ane 
letters of marque. | 
We may uſe repriſals againſt a nation not only for the 8. 347. 


actions of the ſovereign ; but alſo for thoſe of his ſubjeQs ; * — Pats 


and this takes place when the ſtate, or the ſovereign, ba, Cainſt a nation 


a ſhare in the actions of his ſubjects, and takes it upon — — in 


himfelf ; which he may do ſeveral ways, © as we have ſhewn — wag 
in boar VI, of this Book. 


In the ſame manner the ſovereign FER juſtice, or 
makes repriſals not only for his own affairs; but alſo for 
thoſe of his ſubjects whom he ought to ae, and whoſe 
cauſe is that of the nation. | 


But to grant repriſals a a nation in favour of fo. F. 448. 
reigners, is to ſet himſelf up for a judge between that na- — — 
tion and theſe foreigners; which no ſovereign has a right e. 
to do. The cauſe of repriſals ought to _ juſt ; it is even 


neceſſary, 
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| 3.50 
— room for juſt depth are at leaſt to recompenſe t thoſe on 


neceſſary, that they ſhould be founded op 2 denial of juſ- 
tice, which has already happened, or prgbahly: feargd 
6 360. No what right baye we to judge, whether the 
complaint of a ſtranger againſt an independent. ſtats is 


Juſt, if he has really been denied juſticg ? If it bo obiected, 


that we may eſpouſe the quarrel of anather ſtate in a; way 
that appears ta us to be juſt ta-giye it fuccours, and eyen 
join with it; the caſe is different» In granting ſuccours 


sgainſt à nation, we do not ſtop its effects, or its men, 


ho are with us under the publick faith, and in declaring 
war, we ſuffer it ta withdraw its ſuhjects and effects, 25 
will be afterwards ſhewn, In the caſe gf repriſals granted 
to our ſubjeRs,, à nation cannot complain, that we vis, 
jate the public faith in ſeizing its men or its effeqts; be: 
cauſe we owe no ſecyrity to theſe effa@s or to theſe. men; 
but upon a juſt ſuppoſition that they will not firſt vialate, 


vith reſpect to us ar our ſubjeQs, the rules af juſtice, 


which nations opght to obſerye towards each othet: if they 
violate them, we have a right to bring them to reaſon, 


and the way of tepriſals is more eaſy, ſafe, and mild, than 


that of war. We cannat juſtify, by the ſame, ręaſons, 
repriſals ordered in favour of foreigners. . For the ſecurity 

ve que to the ſpbjeRs of a foreign powerdocy not depends 

s a condition, on the ſecurity which, that power ſhould 
give to all other nations, to men ho do nat belong to us, 


and are not under our protection. England having in 
1662 granted repriſals againſt the United Proyinces, in 
fayour of the knights of Malta, the ſtates of Halland ſaid, 
with reaſon, that according to the law of nations, .repri: 
ſals could only be granted to maintain the right of the ſub. 
jeQs of the ſtate, and not for an affair in which the na- 


tion had no concern (a.) 1 
The private perſons who by take | inns 8 giren 


% whom 
(e) See Bynkerfooeck's Competent Judge of Ambaſſaderr, Chap. XXIL 5. 5. 


definiti 
juſt. * 
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whom they fall, and the ſovereign ought to conſtrain for repriſals 
them to doit: For we are under an obligation to re- 2 
pair the damage we have occaſioned by our own fault. 2 ſuffer by 
And as the ſovereign in refuſing juſtice to the offended, 

has drawn repriſals upon his fubjeQs, thoſe who were the 

firſt cauſe of them, do not become the leſs guilty ;; the 

fault of the ſovercign does not exempt them from repair- 

ing the conſequences of theirs. However, if they were 

ready to give ſatisſaction to him whom they had injured 

or offended, and their ſovereign had hindered their doing 

it, they are only bound with reſpect to what they are 

obliged to do, to prevent reprifals, and the ſovereign is 

to repair the e of mne the een of kis 

own fault (6. 345: 0. 


We have ſaid ($- 343- © dad we kay not to aids re. F. 350. 
priſals, till we are unable to obtain juftice. Now juſtice — — 
15 refuſed ſeveral ways : Firſt, by a denial of juſtice pro; fal to do juſtice. 
perly ſo called, or by a refuſal to hear your complaints, 
or thoſe of your ſubjects, and by nat admitting them to 
eſtabliſh their rights before the ordinary tribunals. Se- 
condly, by affected delays, for which no good reaſons can 
be given ; delays equivocal to a refuſa], or till more rui- 
nous. Thirdly, by a judgment manifeſtſy unjuſt and 
partial. But it is neceſfary that this injuſtice ſhovld be 
evident and palpable, In all cafes ſuſceptible of doubt, a 
ſovereign ought not to liſten to the complaints of his ſub- 
jects againſt a foreign tribunal, not to attempt to deliver ; 
them from the effects of a ſentence paſſed in due form. 

This would be the means of exciting continnal troubles. 
The law of nations preſcribes to different ſtates a recipro- 
cal reſpect to the juriſdiction of each, from the ſame rea- 


en ſons, that the civil law ordains, that in the ſtate every 
on definitive ſentence, paſt in due form, ſhall be eſteemed 
om juſt. The obligation is neither ſo expreſs, nor ſo exten- 


. 5. | five 


* 


51. 
KS. + 
ed by way of 
repriſals, 
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five between nation and nat ion; but it cannot be denied, 
that it is highly ſuitable to their repoſe, and their-duty 
with reſpect to human ſociety, to oblige their ſubjects in 
all doubtful caſes, and at leaſt where there is a manifeſt 
injury, to ſubmit to the ſentences of the foreign tribunal, 

before which they have 2 their n v above 


$ 644. 


As we may ſeize chckings which belong to a nation, 
dorp- to oblige it to do juſtice, we may, for the ſame reaſon, ar- 
reſt ſome of the citizens, and not releaſe them till we have 
received intire ſatisfaction. This is what the Greeks 


called a«hvnlic. the taking of men. At Athens the law per · 


mitted the relations of him who had been aſſaſſinated in 
a foreign country, to ſeize even three of the natives 
of that country, and to detain them till the murderer 
was puniſhed, or delivered up. (a). But according to the 
manners of modern Europe, this method is ſeldom put in 
practice, except to obtain ſatisfaction for an injury of the 
ſame nature, that is, it is done to oblige a ſovereign to 
releaſe a perſon whom he detains unjuſtly. | 


Moreover, the ſubjects thus ſtopped being detained on- 
ly as a ſecurity to oblige a nation to do juſtice, if their ſo- 


vereign is obſtinate in refuſing it, we cannot take away 


their lives, nor infli& any corporal pain upon them for a 
a refuſal of which they are not guilty. Their fortunes, 
their liberty itſelf, may be bound for the debts of the ſtate , 
but not life, of which man has not the power of diſpoſing 
A ſovereign has not the right to deprive thoſe of life who 
are the ſubjects of him who has done him an injury, except 
when they are at war, and we ſhall ſee elſewhere, what it 
is that gives him this right. | 

(a) Demeſt, Orat. Adv. Ariſtocrat, 


-EE-EXM-T-T 4 


- 
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But the ſovercign may make ule of force againſt thoſe 18, Eh 
who reſiſt the execution of this right, and uſe as much — who 
as is neceſſarꝝ to ſurmount their unjuſt reſiſtance. It is 

then permitted to repulſe thoſe who undertake to oppoſe 

the making juſt repriſals, and if it be neceſſary to go ſo 
far as even to deprive them of life, none can be accuſed 
of this misfortune; but their unjuſt and inconſiderate re- 
ſiſtance. In ſuch a caſe Gtotius would have them rather 
abſtain from making reprifaly *. Among private perſons, 
and for things that are not of extraordinary conſequence, 
it is certainly worthy, not only. of a Chriſtian, but in 
general of every good nat ured man, rather to abandon 
his right, than to kill him who makes an unjuſt teſiſtance. 
But this is not the caſe with ſoycreigns, It would be of 
too great conſequence far them to ſuffer themſelves to 
be braved. The true and juſt welfare of the ate i is the 
grand rule: moderation is always laudable i in itſelf ; but 
the conduQors of nations ought to make uſe of it only ſo 
far as it is conſiſtent with the bappineſs and ſafety of 
their people. Jp 
After having ſhewn that iti is petmitted to make repri- J at 363; 
ſals, when we can no otherwiſc obtain juſtice, it is eaſy not ard » juſt 


ſ0- to conclude from thence, that a ſovereign has no right ND EY 
— to oppoſe force, or to make war againſt him who, in 

* ſuch a caſe, by ordering the making of e only ex- 

| erciſes his juſt right. — 

0. And as the lan of humanity preſcribes ts nations ue .f. gg, 
bo leſs than to individuals, the mildeſt meaſures, when they ts ure e. 


are ſufficient to obtain juſtice; whenever a ſovereign no 
can, by way of repriſals, procure a juſt recompence, un enter into 
or a proper ſatisfaction, he ought to make uſe of this 
method, which is leſs violent, and leſs fatal than war. 
To this purpoſe I cannot avoid mentioning an error here, 
But which is too general to be abſolutely deſpiſed. If it 
| „ Dy Belli & Pecs, Lib. II. Cap. i. 96 

Ff bappens 
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happens that a prince having reaſon to complain of ſome 
injuſtice, or ſome ads of hoſtility, and not finding his 
adveriary diſpoſed to give him ſatisfaQtion, determines 
to make uſe of repriſals, to endeavour to oblige him to 
liſten to juſtice, before he comes to an open rupture: 
if he ſcizes his effects, his veſſels, without declaration 
of war, and keeps them as pledges: you hear certain 
men cry out, that this is robbery. If this prince had 
immediately declared war, they would not have ſaid 
a word ; they would perhaps have praiſed his conduct. 
Strange forgetfulneſs of reaſon, and of the juſt princi- 
ples of humanity | Is not this ſaying, that nations ought 
to follow the laws of chivalry, to challenge each other 
tothe liſts, and to decide their quarrels like two bravoes, 
ina duel ? Sovereigns ought to reſolve to maintain the 
Tights that belong to the ſtate, and to endeavour to 
obtain juſtice by uſing lawful methods, and always 
preferring the mildeſt ; once more, it is extremely evi- 
dent, that the repriſals of which we are ſpeaking, are 
means infinitely more mild and leſs fatal than war. But 
as they often lead to it, between powers whoſe forces are 
nearly equal, they oughtnot t to engage in it till the laſt ex- 
tremity. The prince then who attempts this method, in- 
ſtead of intirely coming to a rupture, is doubtleſs worthy 
of praiſe on account of his moderation and prudence. 
Thoſe who run to arms without neceſſity are the ſcour- 
ges of the human race, barbarians, enemies to ſociety 
and rebels to the law of nature, or rather to the common 
Father of mankind, 
There are caſes, however, in which repriſals would 
be juſtly condemned, even when a declaration of war 
would not be ſo, and theſe are preciſely thoſe in which 
nations may with juſtice take up arms. When it relates 
to differences not on an act of violence, or of an injury - 
Teceived, but of a conteſted right ; after having in vain 
attempted ways of reconciliation, or pacific meaſures of 


obtaining 
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obtaining juſtice, it is a declaration of war which ought 
to follow, and not pretended repriſals, which in ſuch a 
caſe would only be real acts of hoſtility, without a declara- 
tion of war, and would be contrary to the public faith as 
well as to the mutual duties of nations. This will more 
evidently appear, when we ſhall have explained the rea- 
ſons which eſtabliſh the obligation of declaring war before 
acts of hoſtility are begun. | 

But if from particular conjeQures, and from the ob- 
ſtinacy of an unjuſt adverſary, neither repriſals nor any 
of the methods of which we have been treating, are ſuf- 
ficient for our defence, and for the proteQion of our 
rights, there remains the unhappy and fad reſource of 
war, which will be the ſubject of the following Book, 


See Bok LIL, Chop. IV. 
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of War, and it: different Kind, together with the Right 


| Mrs. War. 

« Wan is that ſtate in which a nation e 6.1 

e its right by force.” We alſo underſtand by Def bean 
this term, the act itſelf, or the manner of proſecuting 
right by force: But it is common, and indeed more 
proper, in a treatiſe on the law of war, to underſtand 
this term in the ſenſe we have given it. 

Public awar is that betwixt nations er foyereiens, nd 14 
carried on in the name of the public power, and by its Of public wars 
order. This is the war we are here to oonſider; private 


War, 


2 
— T — 
. — es es, 8 
— — 


——ͤ— 


pe = N 
— te ern — —. 


— 
—ͤ——U— Da. - 


2 


K 1 ACS Er wat, 
e — RÄ Wo ee ene res — 


— — — 


q 
7 

, 
+ 


: k 
N 
7 
: 
| 
. 


9 4 
Belong: only to 
the ſovereign 
power. 


— 4 > > 

— 
3 — 

pores emo = 


— 
— — 


4 44 7 4 * J 
ES ; 


- 7 > * * 
4 * 5 » 4 
es oe ͤ , * 7; 6- de 2p 


— 


v er eD 


er ; 


— 


_ Tr N — 
I'D 2 o 


| | 
; 
a 
; 


0 F W A R. Se. | Book in. Ch. 1 


5 8 -s n 


war, or that carried on between particulars, or private 
perſons, properly belonging to the law of nature. 

In treating of the law of ſafety, we have ſhewn that 
nature gives men a right to uſe force, when it is neceſ- 
ſary for their defence, and the preſervation of their 
rights. This principle is generally acknowledged; rea- 
ſon demonſtrates it, and nature herſelf has engraven it 
on the heart of man. Some fanatics indeed, taking li- 
terally the moderation recommended in the Goſpel, have 
idly ſuffered themſelves to be murdered, or their houſes 
pillaged, rather than oppoſe force to violence. But We 
need not be under any apprehenſions that this error will 
make any great progreſs. Moſt men will naturally de- 
fend themſelves and their poſſeſſions : happy if they were 
as well inſtructed to keep within the juſt limits which 
nature has preſcribed to a right granted, only through 
neceſſity. To mark theſe juſt limits; to moderate by the 
rules of juſtice, equity and humanity, a right in itſelf 
melancholy, though too often neceſſary, is the intention 
of this third book. 

As nature has given to men the right of uſing force, 
only when it becomes neceſſary for their defence, and 
the preſervation of their rights (Book II. $. 49, &c. } the 
inference is manifeſt, that fince the eſtabliſhment of po- 
litical ſocieties, a right ſo dangerous in its exerciſe, no 
longer remains with private perſons, except in thoſe 
kinds of rencounters, where lociety cannot own or de- 


| fend them. 


In'the boſom of ſociety; public benz decidis al 
the differences of the citizens, repreſſes violence, and 


checks the inſults of revenge. If a private perſon in- 


tends to proſecute his right againſt the ſubje& of a fo- 
reign power, he may apply to the ſovereign'of his adver- 
ſary, or to the magiſtrates inveſted with the public au- 
thotity: andi if he is denied juſtice by them, he is to have 
recourſe to his proper ſovereign, who is obliged to pro- 
. | | tet 
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tect vw, It would be too dangerous to give every ci- 
tizen the liberty of doing himſelf juſtice againſt foreign- 
ers; as every individual of a nation might involve it in 
war: And how could peace be preſerved between nati- 
ens, if it was in the power of every man to diſturb it? 
A right of ſo great moment, the right of judging whe- 
ther a nation has a real cauſe of complaint; whether its 
caſe allows of uſing force, and having reeourſe to arms 3 
whether prudence admits, and whether the welfare of the 
ſtate demands it; this right, I ſay, can belong only to 
the body of the nation, or to the ſovereign, its repreſen- 
tative. It is doubtleſs one of theſe, without which there 
can be no ſalutary government, and are therefore called 
rights of majeſty (Book I. 6. 45.) 

Thus the ſovereign power has alone authority to make 
war. But as the different rights which conſtitute this 
power, originally refident in the body of the nation, 
may be ſeparated or limited according to the will of the 
nation (Book. f. 31, 45.) we are to ſeek the power of 
making war in the partieular conſtitution of each ſtate: 
The Kings of England, whoſe power is other wiſe ſo li- 
mited, have the right of making war * and peace.— 
Thoſe of Sweden have loſt it. Indeed the ſplendid, but 
deſtructive exploits of Charles XII. ſufficiently warrant- 
ed the ſtates of the kingdom to reſerve to themſelves a 
right of ſuch importance to their ſafety. 

War is either defenſive or effenſroe. He who * up 
arms to repel the attacks of an enemy, carries on a de- 
fenſive war. He who firſt takes up arms, and attacks 
a nation that lived in peace with him, makes an offen- 
five war. The object of a defenſive war is merely ſim- 
ple ; it is no other than ſelf-defence : that of offenſive 


2 here ſpeak of the right con- without the concutrenge of the par- 
ſidered in ittelf, but as a King of liament, his right 6f making war is 
England can neither raiſe money nor only = flender prerogative, uolels the 
compel his ſubſec to take up arms, par t ſeconds 1 with es 
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wir varies with the different affairs of the nation.” But, 
in general, it relates either to the parſuit of ſome rights, 


or to ſafety. One nation attacks another either to obtain 


ſomething it claims, revenge an injury received, pre- 
vent whit its adverſary is preparing to execiite, or avett 


a danger with which it is menaced by the other. I do 


not here ſpeak of the juſtioe of war, that will make the 


ſubject of u particular chapter 3 all I here propoſe is to 
vindicate, in general, the ſeveral views and intentiom 


for wich a nation takes up arms; intentions which may 
furniſh lawful reaſons, or unjuſt pretences; but which 
are at leaſt ſuſceptable of a colour of tight. I do not 
therefore place among the objects of offenfive war, con- 
queſts or the deſire of invading the property of another: 
ſuch a latitude, deſtitute even of pretence, is not the ob- 
ject of a formal war, but that of a robbery, which we 
ſhall conſider in its 1 place. 


c H A Pp. . 


Of the — F War, and of the raiſing of Troops, 
Sc. their Commanders or the ſubaltern Powers in 


War. 


"IE edel is the real author of war, which 

is carried on in his name, and by his order. 
The troops, officers, ſoldiers, and, in general, all 
by whom the ſovereign makes war, are only inſtru- 
ments in his hands. They execute his will and not 


their own. The arms and all the apparatus of things 


uſed in war, are inſtruments of an inferior order. It is 


neceſſary with regard to queſtions that will occur in the 


ſequel, to determine preciſely what the particulars are 


belonging to war. Without entering here into any de 
tail, 
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tail, whatever is particularly neceſſary in making war, 
is to be claſſed among the inſtruments of war; and 
things which are at all times of equal uſe, as proviſions, 
belong to peace; unleſs it be in certain particular junc- 


tures, when thoſe particulars appear to be abſolutely de- 


ſigned for ſupporting the war. Arms of all kinds, artil- 


lery, gun-powder, falt-petre, and the other ingredients 
of which it is made, ladders, gabions, tools, and other 


implements of a ſiege ; materials for building ſhips of 


war, tents, ſoldiers clothes, &c. theſe always belong to 
war. | | 

As war cannot be carried on without ſoldiers, it is evi- 
dent, that whoever has the right of making war, has alſo 
naturally that of raifing troops. -The latter then be- 
longs likewiſe to the ſovereign (5. 4.) and is one of his 


prerogatives. (Book I. $. 45.) The power of raifing 


troops, or compoſing an army, is of too great conſe- 
quence in a ſtate to be entruſted to any other than 


the ſovereign. The ſubaltern powers are not inveſted 
with it ; they exerciſe it only by order or commiſſion 
from the ſovereign. But it is not always neceſſary that 
they ſhould have an expreſs order. On ſuch urgent exi- 
gencies, when there is no waiting for the fupreme order, 
the governor of a province, or the commandant of a 
place, may raiſe troops for the defence of the city or 
province committed to their care ; and this they do by 
virtue of the power tacitly given them by their commiſſi- 
on, in caſes of this nature. 

I fay that this important power is the appendage of 


the ſovereign; it makes a part of the ſupreme preroga- 
tive. But we have already ſeen, that thoſe rights, the 


aſſemblage of which conſtitute the ſovereign power, may 
be divided (Book I. G. 31. 45.) if the nation deſire it. It 
may then happen that a nation does not confer on its 
head a right ſo dangerous to liberty as that of raiſing and 
ſupporting troops; or at leaſt limits the execution, by 
making it depend on the conſent of its repreſentatives. 
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The King of England, who has the right of making war, 
has alſo, indeed, that of granting commiſſions for raiſing 
troops; but he cannot compel any perſon to enliſt, nor, 
without the concurrence of the ment. keep an T 
on foot. 

Every member of a ſociety is obliged to ſerve and de- 
fend the ſtate as far as he is capable. Society cannot 
otherwiſe be maintained z and this concurrence for the 
common defence is one of the principal intentions of 
every political. aſfociation. Every man capable of car- 
rying arms, ſhould take them up, at the firſt order of 
him who has the power of making war. 

In ancient times, eſpecially in ſmall ſtates, every mem- 
ber, on a declaration of war, was a ſoldier ; the whole 
community took up arms, and followed to the war. 
Soon after a choice was made, and armies formed of 
picked men, the remainder of the people purſuing their 
common occupations. At preſent the uſe of regular 
troops is almoſt every-where adopted, eſpecially in 
powerful ſtates The public authority raiſes ſoldiers, 
diſtributes them -into different bodics, under the com- 
mand of generals and other officers, and keeps them on 
foot as long as it thinks neceſſary. As every citizen or 


. fubje& is obliged to ſerve the ſtate, the ſovereign has a 


right, in caſe of neceſſity, to enliſt whom he pleaſes. 
But he ſhould chooſe only ſuch as are proper for the oc- 
cupation of war; and it is highly proper to take, as far 


as poſſible, only volunteers, who enliſt chearfully with- 


out compulſion. 
No perſon is naturally exempt from taking up arms in 


are any — defence of the ſtate; the obligation of every member of 


ſociety being the ſame. They only are excepted who 
are incapable of handling arms, or ſupporting the fa- 
tigues of war. This is the reaſon why old men, children, 
and women are exempted. There are indeed women 
as brave and robuſt as men, but this is not uſual ; and 
rules muſt be general, and formed on what is moſt com- 


monly 
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Book III. Ch. II. OF WAR; Oe. 
monly ſeen. Beſides, women are neceſſary for other 
ſervices in ſociety 3 and the mixture of both ſexes in ar- 
mics would be attended with too many inconveniences. 
A good government ſhould, as far as poſſible, employ 
all the citizens, diſtribute the poſts and employments in 
ſuch manner, that the ſtate may be the beſt ſecured in all 
its affairs. Therefore when not compelled by neceſſity, 
it ſhould exempt from military ſervice, all who ate em- 


ployed in ſtations uſeful or neceſſary to ſociety. Magiſ- 


trates are therefore uſually excepted, their whole time 
not being too much for the adminiſtration of juſtice, and 
the maintenance of order. 

The clergy cannot naturally, and by any right, arro- 
gate to themſelves a particular exemption. To defend 
one's country is an action not unworthy of the moſt ſa- 


cred hands. The canon law, by prohibiting eccleſiaſtics 


from ſhedding human blood, is a convenient invention 
for ſhielding from danger thoſe who are often ſo eager in 
kindling the flame of diſcord, and exciting bloody wars. 
Indeed the reaſons alledged above in favour of the ma- 
giſtrates, plead alſo in behalf of that part of the clergy 
who are truly uſeful ; thoſe who teach religion govern the 
church, and celebrate the public worſhip . 


But thoſe immenſe multitudes of uſeleſs religious, 


who, under pretence of dedicating themſelves to God, 
in effect give themſelves up to an cffcminate idlenefs, by 


* Formerly biſhops went to} war 
in virtue of their fiefs, and carried 
with thera their vaſſak. The Daniſh 
biſhops were often very alert in 4 
function which pleaſed them better 
than the tranquil care of their epiſ- 
copal functions The tarvus Abſa- 
lon, biſhop of Roſchild, and afterwards 
archbiſhop of Lunden, was the prin- 
cipal general of king Valdemar I. 
And — the ule of regular troops 
has put & period to this feudal ſer- 
vice, there have not bren want 
ſome martial prelates, who have al- 
feed to be ſeen at the bead of ar- 
mics, The carctaai de is Valette, 


andfSourdis archbiſhop of Bourdeaur, 
appeared in arms under the minift} 
of carfinal Richelieu, who alſo a 
himſclf in a military capacity at the 
attack of the paſs of Sula. This is 
an abuſe which the church very juft- 
ly oppoſes. A biſhop makes a better 
appearance in his dioce'c than in the 
army, and at preſent, ſovereigns are 
in do want of generals and officers, 
who will perform their buſfinef more 
effectually than can be eupected from 
churchmea. la mort, let e . 
fon keep to [ris Nation. All I diſpute 
with the clergy is an exemption of 
right, and in cakes of ncecſſity. 
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what right do they pretend to a prerogative pernicious 
to the ſtate ? And if the prinoe exempts them from mili- 
tary ſervice, does he not injure the other members, on 
whom he thus throus the whole burden ? I do nat pre- 
tend to adviſe a prince to fill his armies with monks, but 
gradually to diminiſh a uſeleſs claſs of men, by taking 
from it injurious and ill- grounded privileges. Hiſtory 
mentions a martial biſhop b, whoſe weapon was a club, 
with which he knocked down the enemy, to avoid the 
irregularity of ſhedding their blood. It would be much 


more reaſonable if, in order to exempt the religious from 


carrying arms, they were employed in labotious works 
for the relief of the ſoldiers. Many have, with a zeal 
highly commendable, condeſcended to perform this taſk 
in caſes of neceſſity. I could mention more than one 
famous ſiege, where the religious have done good ſervice 


in defence of their country. When the Turks beſieged 


all, according to their reſpeQive-ſtrength or ſtation, con- 


tributed to that glorious defence, which baffled all the 


attempts of the Ottoman empire. 

There is another claſs of idle perſons, the exemption of 
whom is ſtill more culpable, I mean that uſeleſs multi- 
tude of footmen, who fill the houſes. of the great and 
wealthy; a claſs who by their calling corrupt themſelves 
by diſplaying the luxury of their maſter. 

Among the Romans, while all the people ſerved alter- 


nately in war, their ſervice was gratuitous ; but when a 


choice is made, and ſtanding armies are formed, the 
ſtate is to pay them: no perſon owing more than his 
quota of the public ſervice : and if the ordinary reve- 


nues are not ſufficient, it muſt be provided for by im- 


poſts. It is juſt that they who do not ſerve ſhould, pay 
their defenders. 
b A biſhop of Beanva's, under batile of Bouvines. 
Philip Auguſtus, He fought at the Wow 
| When 
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When the ſoldier is not in the field, there is a neceſ- 
ſity of quartering him. This burden naturally falls on 
houſe· keepers 5 but as it is attended with many inconve 
niencies to the people, it becomes a good prince, or a 
wiſe and equitable government, to cafe thein of it as far 
as poſſible. The King of France has taken care of this 
by building handſome and convement barracks in many 
places for quartering the garriſon. 

The aſylums prepared for foldiers eee 
who are grown old in the ſervice, or whom fatigues or ; 
the enemy have rendered incapable of providing ſubſiſ- 
tence for themfelves, may be confidered as part of the 
military pay. The fplendid ſtructures, and the ample 
provifion made in favour of invalids, both in France and 
England, do honour to the ſovereign and the nation, 
which thus liberally diſcharge a ſacred debt. The care 
of theſe unfortunate victims of war is the mdifpenſible 
duty of every ſtate, in proportion to its ability. It is 
contrary, not only to humanity, but to the ſtricteſt juſ- 
tice, that generous citizens, heroes, who have ſhed their 
blood for the ſafety of their country, ſhould be left to 
periſh with want, or unworthily forced to beg for a ſub- 
ſiſtende. The honourable maintenance of ſach perſons 
might very properly be impoſed upon rich convents, and 
large eccleſiaſtical benefices. Nothing can be more juft 
than that thoſe citizens who are exempted from all the 
dangers of wars, ſhould beſtow part of their riches for the 
relief of their valiant defenders. 

Meroenary ſoldiers are foreigners voluntarily engaging 
to ſerve the ſtate for money, or a ſtipulated pay. As 
they owe no ſcrvice to a ſovereign, whoſe ſubjects they 
are not, the proſpe& of advantage is their fole motive. 
By enliſting they incur the obligation of ſerving him, 
and the prince on his part promiſes them conditions which 
are ſettled in the capitulation. This capitulation being 
the rule and meaſure of the reſpeRive obligations and 

| rights 


* 27.7 io 
ws 4.4 4:54am. ct - — — 
22 .. „ 4 *T 


: -_ — — - ö — . 
_-- > 


— * bs 
, . =, 


rights of the contracting parties, is to be religiouſly ob- 
ſerved. The complaints of the French hiſtorians againſt 
ſome Swiſs troops, which on ſeveral occaſions have for- 
merly refuſed to march againſt the enemy, and have 
even withdrawn, becauſe they were not paid: theſe com- 
plaints, I ſay, are equally ridiculous and unjuſt. Why 


s one of the parties more ſtrongly bound by a capitula- 
tion than the other? if a prince fails of performing what 


he promiſed, foreign ſoldiers are diſcharged from any 
farther duty to him. I own it would be ungenerous to 
forſake a prince when, by an accident, and without any 
fault of his own, he ſhould for a time be unable, or not 
in a condition to make good his payments; circumſtan- 
ces may happen when this inflexibility muſt be conſider- 
ed, if nat ſtrictly unjuſt, at leaſt as very contrary to 
equity; but this was never the caſe of the Switzers. 
They never were known to abandon the ſervice at the 
firſt muſter after a failure of payment, and when they 
perceived the good intentions of a ſovereign labouring 
under a real inability of ſatisfying them, their patience 
and zeal always ſupported them under ſuch difficulties. 
Henry the IVth owed them immenſe ſums ; yet they did 
not, in his greateſt neceſſities, abandon him: and that 
hero found the nation equally generous and brave. I 
here ſpeak of the Switzers, becauſe in reality they were 
often mere mercenaries. But we are not to confound 
with the troops of this kind the Switzers, who at preſent 
ferve different powers, with the permiſſion of their ſove- 
reign, and in virtue of alliances ſubſiſting between thoſe 
powers and the Helvetic body, or ſome particular Canton. 
The latter are real auxiliaries, though paid by the ſove- 
reigns whom they ſerve, 

A great deal has been ſaid on the queſtion, PR 
the profeſſion of a mercenary ſoldier be lawful, or not? 
or whether individuals may for money, or any other re- 
ward, engage to ſerve à foreign prince in his wars? This 
queſtion 
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queſtion does not to me appear very difficult to be ſolved. 
They who enter into ſuch engagements, without the ex- 
preſs or tacit conſent of their ſovereigns, offend againſt 
their duty as ſubjects. But if their ſovereign leaves them 
at liberty to follow their inclination for a military life, 
they are abſolutely free. Now, every free man may join 
himſelf to whatever ſeciety he pleaſes, and which to him 
appears moſt advantageous. He may make its cauſe his 
own, and eſpouſe its quarrels. He becomes in ſome 
meaſure, at leaſt for a time, a member of the ſtate in the 
ſervice in whieh he engages; and as an officer is com- 
monly at liberty to quit the ſervice when he thinks 
proper, and the ſoldier at the term of his engagement; 
if theretdre this ſtate embark in a war, manifeſtly unjuſt, 
the foreigners may quit its ſerviec. And this mercenary 
ſoldier having now learnt the art of war, has rendered 
himſelf capable of ſerving his country, whenever it re- 
quires his aſſiſtance. The laſt conſideration will furniſh 
us with an anſwer to a queſtion propoſed on this head: 
Whether the ſovereign may with equity and decency per- 
mit his ſubjeQs to ſerve foreign powers indiſcriminately 
for money? He may, becauſe his ſubjects will by this 
means learn an art, the thorough knowledge of which 1s 
both uſeful and neceſſary. The tranquillity, the pro- 
found peace, which Switzerland has ſo long enjoyed, in 
the midſt of all the commotions and wars which have 
agitated Europe; this long repoſe, I ſay, would ſoon be- 
come fatal to it, did not the citizens, by ſerving foreign 
princes, qualify themſelves for the operations of war, and 
ſupport their martial ſpirit. | 


Mercenary ſoldiers engage themſelves, and enliſt vo- 
Juntariſy. The ſovereign has no right to compel fo- 
reigners ; he is not even to make uſe of artifice or ſur- 
prize, for inducing them to engage in a contract, which, 
like all others, ſhould be founded on candor and probity. 


As 


9 
4 
. 
: 
5H 
14 
| 
147% 
. 
if \ 
b. 1 
* * 
if 
o * 
1 
: 
. 
. 
"Xx KF 
T3 : 
* 
4 \ 
_ 
1 
4 
\ 'T 41 7 
7 
. 1 
. : 
* 0 
FT . 
p 
+ 
+ 
I - 
3 
= + 
"Þ - 
* 
. 
pts 7 
1 * 
3 
| 
4 
# 
719 
0 
18 
. 
= 
+4 
N 
1 
5 
1 
1 
7 
= 
o 
= p 
N 


9. 78. 
Of enliſt ing in 
wreign coun- 
a * 


F. 16. 
Obſigation of 
foldicrs, 


OF THE INSTRUMENTS Book III. Ch. II. 


As the right of levying ſoldiers belongs ſolely to the 
nation (G. 7.) fo no perſon is to enliſt ſoldiers ina foreign 
country, without the permiſſion of the ſovereign, and 
even with this permiſſion none but volunteers are to be 
enliſted ; for the ſervice of their country is out of the 
queſtion here, and no ſovercign has a right to give or fell 
his ſubjects to another. They who undertake. to enliſt 
foldiers in a foreign country, without the ſovercign's per- 
miſſion; and in general, whoever alienates the ſubjeQs 
of another, violates one of the-moſt ſacred rights bath of 
the prince and the ſtate. It is the crime diſtinguiſhed by 
the name of Plagiat or man-ſtealing, and accordingly is 
puniſhed with the utmoſt ſeverity in every polieied ſtate. 
Foreign recruiters are hanged immediately, and very 
juſtly, as it is not to be-preſumed-that their ſovercign-or- 
dered them to commit the crime ; and if they did receive 
fuch an order, they ought not to obey it : their ſovereign 
having no right to command what is contrary to the law 


of nature. It is not, I ſay, apprehended that theſe re- 


cruiters act by order of their ſovereign, and uſually they 
ho have practiſed ſeduQion only, are, if taken, ſeverely 


puniſhed. If they have uſed violence, and made their 


eſcape, they are claimed, and the men they carricd off 


demanded. . But if it appears that they ated by order, 


ſuch a proceeding in a foreign ſoverciga is juſtly conſi- 
dered as an injury, and as a ſufficient cauſe for declaring 
war againſt him, unleſs he condeſcends to make ſuitable 
reparation. | b 1 

All ſoldiers, natives or foreigners, are to take an oath 
to act faithfully, and not deſert the ſervice. This is no 
more than what they are already obliged to, the ane as 
fabjeQs, the other by their engagement; but their fide- 


- lity is of fo great importance to the ſtate, that too many 


precautions cannot be taken for rendering it ſecure. De- 
ſerters ſhould be ſeverely puniſhed, and the ſovereign, 
where he judges it neceſſary, may infli& capital puniſh- 
ment 


/ 
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ment on them. The emiſſaries who ſolicit them to 
deſert are far more guiity thai the recruiters mentioned 
in the preceding ſeQion. | 
Good order and ſubordination, ſo uſeful in all places, 17. 
are no where ſo neceſſary as in an army. The ſovereign — OY 
ſhould exactly ſpecify and determine the functions, 
duties, and rights of military perſons, as ſoldiers, offi- 
cers, commanders of partics, and generals. He ſhould 
regulate and fix the authority of commanders of all 
degrees, the puniſhments to be inflicted on offences, the 
form of trials, &c. The laws and orders relative to 
theſe ſeveral particulars form the military code. 


Theſe regulations, the particular end of which is to 3 2 4 
maintain order in the troops, and to render them ciplie. 
capable of performing the beſt ſervice, conſtitute what 
is called military diſcipline. This is of the laſt impor- 
tance. The Switzers were the firſt among the modern 
nations that revived it. It was a good diſcipline added 
to the bravery of a free people, that even in the infancy 
of the republic, produced thoſe fignal advantages which 
aſtoniſhed all Europe. Machiavel, in his diſcourſe on 
Livy, ſays, That the Swuitzers are the maſters of all 
Europe in the art of war. The Pruſſians have very 
lately ſhewn what may be expected from a good diſci- 
pline, and aſſiduous exerciſe: ſoldiers, collected from 
all quarters have, by the force of cuſtom, and the influ- 
ence of command, performed all that could be expected 
from the moſt zcalous and affectionate ſubjeQs. 


F * S A718 K 67, a. Bon bmi dad eat a bi 


ath Every military officer, from the enſign to the general, PO - os 
24 enjoys the rights and authority aſſigned him by the ſo- powers in war. 
2 vereign; and the will of the ſovereign in this reſpect is 

* known by his declarations of the nature of their reſpec- 

ny tive functions, as expreſſed either in their commiſſions 

* he confers, or the military laws, where it is inferred 

85, by former examples. For every man enjoying a poſt 

ih is preſumed to be inveſted with all the powers neceſſary 


(cnt G g | for 
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for diſcharging properly the feveral functions of his 
office. . | 

Thus the commiſſion of a commander in chief, ta- 
ken ſimple and unlimited, gives him an abſolute power 
over the army, the right of marching it whither he 
thinks proper, of undertaking ſuch operations as he ſhall 
find conducive to the ſervice of the ſtate, &c. His 
power indeed is often limited; but the example of Mar- 
ſhal Turenne ſufficiently ſhews, that when the ſovereign 
is well aſſured of his having made a good choice, the beſt 
thing he can do in this reſpect is to give the general an 
unlimited power. Had the operations of the Duke of 
Marlborough depended on the direQians of the cabi- 
net, there is little prabability that all his campaigns 
would have been. crowned with ſuch diſtinguiſhed ſue- 
ceſs. Ae irt : 

When a governor is befieged in the place where he 
commands, and alt communication with his ſovereign 

cut off, that very circumſtance confers on him the 

whole autherity of the ſtate. 

Thefe particulars merit the utmoſt attention, as they 
furnifh a principle for determining what the ſeveral com- | 


manders in war may execute with a ſufficient power. * 
Befides the eonſequences to be drawn from the very na- tho 
ture of the employments, and the general cuſtoms, 7 
| muſt be alſo conſidered here. If it be known that the 10 

officers of a particular nation, in a certain rank, have | 
been conſtantly inveſted with ſuch or ſuch powers, it 2 
may reaſonably be preſumed that the perſon we are en- fave 
gaged with, is furniſhed with the ſame powers. obli 
F. 20. Whatever an inferior officer, as a commandant with- | 
How their 2 a 2 owe. 
miſer bind in his department, promiſes- conformable to the terms $1 
ſovereign. of his commiſfion, and agreeable to the power he is na- are 
turally inveſted with by his office, and the duties com- the 1 
com 


mitted to his care, all this, I ſay, is, from the reaſons 


— 
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we have before given, promiſed in the name and autho- 
rity of the ſovereign, he is as fully obliged to perform it 
as if he had immediately promiſed it in his own perſon. 
Thus a commandant capitulates for his place and for 
his garriſon, and what he has promiſed the ſovereign 
cannot invalidate, In the laſt war, the general who 
commanded the French at Lintz obliged himſelf to 


march back his troops on this fide the Rhine. Gover- 


nors of places have often promiſed that, for a limited 
time, theif garriſons ſhould not carry arms againſt the 


enemy with whom they capitulated : and theſe capitula- 


tions have always been faithfully obſerved. 

But if an inferior officer exceeds the authority of his 
poſt, his promiſe becomes no more than a private en- 
gagement. It is a Sponſoo only, which we have already 
diſcuſſed [B. II. Ch. XIV.] This was the caſe of the 
Roman conſuls at the Fureæ Caudinæ. They might 
agree to deliver hoſtages, and that their army ſhould 
paſs under the yoke, &c. but their powet᷑ did not extend 
to their making peace, as they took care to ſignify to 
the Samnites. 

If an inferior officer aſſumes an authority which it has 
not, and thus deceives the party treating with him, 
tho' an enemy, he is abſolutely reſponſible for the da- 
mage cauſed by his deception, and obliged to make 
ſatisfaction. I ſay, were it an enemy, for the faith of 
treaties is to be obſerved between enemies, as all perſons 
of virtue agree, and as we ſhall prove in the ſequel. The 
ſorereigu of this fraudulent officer is to puniſh him, and 
oblige him to repair his fault. This is what the ſovereign 
owes to juſtice; and his own charaQer. 

Subaltern powers, by their promiſes, bind thoſe who 


are under their orders, with regard to all things within 
the limits of their poſts, and whilſt they have a right to 
command them; for with regard to ſuch 2 


an officer acts by the authority of his ſovercigh, and 
Gg 2 which 
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which his inferiors are bound to reſpect. Thus in a ca- 
pitulation the governor of a place ſtipulates and promiſes 
for his garriſon, and alſo for the magiſtrates and inha- 
bitants. 


—_— 


CHAP. 1l. 


Of the juſt Caufts of War. 


HOEVER forms to himſelf the idea of war, 
conſiders its terrible effects, its deſtructive and 


unhappy conſequences, muſt agree, that it ſhould never, 


be undertaken without the ſtrongeſt reaſons. Huma- 
nity is ſhocked at a ſovereign who without reaſon laviſhes 


the lives of his moſt faithful ſubjects, who expoſes his 


people to the havock and miſeries of war, when they 
might enjoy anfhonourable and ſalutary peace. And if 
this imprudence, this want of love for his people, be 


accompanied with injuſtice towards thoſe he attacks, 


what guilt does he incur, or rather what a ſeries of 
crimes does he commit? Beſides the misfortunes drawn 


| on his ſubjects, for which he is accountable, he is guilty 


alſo of thoſe he carries amidſt an innocent people. The 
laughter of men, the pillage of cities, the devaſtation 
of provinces, are his crimes. He 1s reſponſible to God, 

and accountable to man, for every perſon that is killed. 

The violences, the crimes, the various diſorders atten- 
dant on the licentious tumult of arms, pollute his con- 
ſcience and blacken his account, as he is the original 
author of them all. May this faint ſketch affect the 
hearts of the leaders of nations, and in military enter- 


prizes ſuggeſt to them a circumſpeQion proportional to 


the importance of the ſubject 
Were 
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Were men always rational, they would terminate 
conteſts by the arms of reaſon only: natural juſtice and 
equity would be their rule, or their judge. Force is 
but a wretched expedient againſt thoſe who ſpurn at 
juſtice and refuſe the remonſtrances of reaſon ; but this 
is the ultimate mcthod to which a nation muſt have re- 
courſe, when every other proves ineffectual, It is only 
in extremities that a juſt and wiſe nation or a good 
prince has recourſe toit, as we have ſhewn in the laſt 


chapter of the ſecond book. The reaſons which may 


determine us to have recourſe to it are of two kinds. 
The one manifeſt that we have a right to make war 
when we have a lawful cauſe of it. Thoſe are called 
Juſtificatory reaſons. The other taken from fitneſs and 
advantage. Theſe ſhew whether it be expedient for 
the ſoyercign to yndertake a war, and are called 
motives, 

The right of uſing force or making war, belongs to 
nations no farther than is neceſſary to their defence, 
and the ſupport of their rights (Se. 3.) Now any 
one attacking à nation, or violating its perfect rights, 
does it an injury: from which time, and only from 
thence, this nation has a right to repel him, and reduce 
the aggreſſor to reaſon. It has farther a right to prevent 
the injury on any appearance of it (Book II. Sect. 50.) 
Let us then ſay in general, that the foundation or 
cauſe of every juſt war is injury, either already done 
or threatened. The juſtificative reaſons of a war ſhew, 
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of war. 


that an injury has been received, or fo far threatened as 


to authorize a prevention of it by arms. It is how- 
ever evident, that here the queſtion regards the prin- 
cipal in the war, and not thoſe who join in it as auxili- 
aries. Therefore in judging whether a war be juſt, 
we muſt conſider whether he who undertakes it, has 
in fact received an injury, or whether he be really 
threatened. And to know what is to be reputed an in- 


jury, 
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jury, the rights, properly called the perfect rights of 
the nation, ſhould be known; theſe are of many kinds, 
and in great number, but they may all be referred to the 


and ſhall conſider farther in the courſe of this work. 
Whatever ſtrikes at theſe rights is an injury, and a _ 


cauſe of war. 
& 27. The immediate ai bene of the premiſſes i is, that 
OP „ a nation taking arms when it has received no injury, 


nor is threatened with any, makes an unjuſt war. That 
nation to which an injury has been done, or is pre- 
paring to be done, has alone a juſt cauſe for making 


war, 
6.28. From the fame principle we ſhall likewiſe infer the 
2 * juſt and lawful ſcope of every war, which is, to revenge 


or prevent injury. 'To revenge ſigniſies here to profecute 
the reparation of an injury, if it be of a nature to be 
repaired; or if the evil be irreparable, to obtain a juſt 
ſatisfaction; or, if requiſite, to puniſh the offender, 
with a view of providing for our future ſafety. To all 
this we are authorized by the right of ſafety. (Book II. 
Sea. 49—52.) Therefore we may ſet down this triple 
end as the diſtinguiſhing characteriſtic of a lawful war, 
1. To recover what belongs or is due to us. 2. To pro- 
vide for our future ſafety by puniſhing the aggreſſor, or 
offender. 3. To defend ourſclves from an injury by re- 
pelling an unjuſt violence. The two firſt are the objects 
of an offenſive, the third that of a defenſive war. 
Camillus, when he was going to attack the Gauls, 


can juſtify a war: Omnia que defendi, repetique et wici- 

ſci fas fat. 3 
& 29 As nations or leaders are not only to PR juſtice the 
— — rule of their conduct, but alſo to We it for the 


cent motives are 

to concur in un- 

dertaking a war. „Ti. Liv, Libs 1X. Cop, XLIX, as 
8 


two general heads of which we have already treated 3 - 


conciſely repreſented to his ſoldiers all the cauſes which 
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good of the ſtate. So decent and commendable motives 
muſt concur with the juſtificative reaſons, that they 
ſhould undertake a war. 

"Theſe reaſons ſhew that a ſovercign has a right to 
take up arms, that he has juſt cauſe for it. The pro- 
per motives ſhew that in the. preſent caſe it is proper 
and expedient to make uſe of his right. Theſe relate to 
prudence as the juſtificative reaſons belong to juſtice. 

I call decent and commendable motives thoſe derived 
from the good of the ſtate, from the ſafety and common 
advantage of the citizens. They are inſeparable from 
the juſtificative reaſons, a breach of juſtice being never 
truly advantageous. An unjuſt war may for a time 
inrich a nation, and inlarge its frontiers, but it thereby 
becomes odious to other nations, and is in danger of 
being oppreſſed by them. Beſides, do opulence and 
extent of dominion always conſtitute the happineſs of 
ſtates? Amidſt the multitude of inſtances which offer 
themſelves here, I ſhall confine myſelf to the Romans, 
The Roman republic ruined itſelf by its triumphs, the 
exceſs. of its conqueſts and power. Rome, the miſtreſs 
of the world, when enflaved by tyrants, and oppreſſed 
by a military government, had reaſon to deplore the fuc- 
ceſs of its arms, and to look back with regret on thoſe 
happy times when its power did not reach beyond Italy, 
or even when its dominion was almoſt confined within 
the circuit of its walls, 

The unjuſt motives are all ſuch as have no tendeney 
to produce the good of the ſtate, which mſtead of being 
drawn frem that pure ſeurce, are ſuggeſted by the vio- 
lerice of paſhons. Such are the arrogant defire of com- 
mand, the oſtentation of power, the thirſt of riches, the 
avidity of conqueſt, hatred and revenge. 

The whole right of the nation, and Fo. AI of 


the ſovereign, proceeds from the good of the ſtate, and 
by this rule it is to be meaſured. The obligation of 
promoting 


b 
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avenging injuries, which Greece had ſo often received, 


32. 
8 


done it, is induced to take up atms, not by the neceſſity 
of procuring a juſt reparation, but by an unjuſt motive, 
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promoting and maintaining the true good of the ſociety, 
and of the ſtate, gives the nation the right of taking up 
arms againſt him who threatens,. or who attacks this 

valuable enjoyment. But if a nation, on an injury 


it abuſes its right. The injuſtice of the motive diſgraces 
its quarrel, which otherwiſe had been juſt : war is not 
made for the primary lawful cauſe, which the nation 
had to engage in it, that cauſe 1s now no more than the 
pretence. As to the ſovercign in particular, the head 


of the nation, what right has he to expoſe the ſafety of {ha 
the ſtate, with the lives and fortunes of the citizens, ] 
to gratify his paſſions? The ſupreme power is com- to] 
mitted to him, only for the good of the nation; and he is ſon 
to exerciſe i it for no other end; it is the limit preſcribed on 
to the very leaſt of his meaſures, and ſhall he take the kne 
moſt important and the moſt dangerous from motives tior 
foreign or contrary to this great end! Yet nothing is \ 
more common than ſuch a deſtryQive inverſion of views, adv 
and it is remarkable, that on this account, the judicious righ 
Polybius terms Cauſes of the war, the motives on which of t 
it is undertaken, and Pretences b the juſtificative reaſons inte 
alledged i in defence of it. Thus, ſays he, the cauſe of he b 
the war of the Greeks againſt the Perſians was the trial ſible 
that had been made of their weakneſs, : and Philip, or ſo d 
Alexander after him, took for pretences the deſire of juſti 


and of providing for its future ſafety. 

Let us however have a better opinion of nations and 
their leaders ; there are juſt cauſes of war, real juſtifi- 
cative reaſons 3 ; and why ſhould there not be ſovereigns 
who fincerely conſider them as their warrant, when they it on 


city, 
» axes, Hiſtor, Lib, III. Cap. VI. ; ſhoul, 


5 ee | have ſame 
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have beſides reaſonable motives for taking up arms. We 
ſhall therefore call pretences the reaſons alledged as juſti- 
ficative, and which have only the appearance of ſuch, 
and are abſolutely void even of the leaſt foundation. The 
name of pretences may likewiſe be given to reaſons true 
in themſelves, but which not being of ſufficient import- 
ance for undertaking a war, are made uſe of only to co- 
yer ambitious views, or ſome other faulty motive. Such 


was the complaint of the Czar Peter I. that at his paſſing 
thro* Riga, ſufficient honours had not been paid him. 
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His other reaſon for — war againſt Sweden I | 


ſhall here omit. 

Pretences are at leaſt a homage which unjuſt men pay 
to juſtice. He who covers himſelf with them ſhews ſtill 
ſome remains of modeſty. He does not openly trample 
on what is moſt ſacred in human ſociety ; he tacitly ac- 
knowledges that a flagrant injuſtice deſerves the indigna- 
tion of all mankind. 

Whoever undertakes a war, merely from motives of 
advantage, without juſtificative reaſons, acts without any 
right, and his war is unjuſt. He who with juſt cauſe 
of taking arms ſhall yet begin a war only from views of 
intereſt, cannot indeed be charged with injuſtice, but 
he betrays vicious diſpoſitions ; his conduct is reprehen- 
ſible and ſullicd by the badneſs of his motives. War is 
ſo dreadful a ſcourge that nothing leſs than manifeſt 
juſtice, joined to a kind of neceflity, can authoriſe it, 
render it commendable, or at leaft exempt us from blame 
and reproach. 

Nations which are always ready to take arms on any 
proſpe& of advantage, are lawleſs robbers ; but they 
who ſeem to delight in the ravages of war, who ſpread 
it on all fides, without any other motives than their fero- 
city, are monſters, unworthy the name of men. They 
ſhould be conſidered as the enemies of mankind, in the 
ſame manner as in civil ſociety. Aſſaſſins and incenda- 
ries 
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ries by profeſſion, are not only guilty in reſpect of the 
particular victims of their violences, but likewiſe of the 
ſtate to which they are declared enemies. All nations 


have a right to join in puniſhing, ſuppreſſing, and even 


exterminating theſe ſavages. Such were the Germans, 
mentioned by Tacitus ; ſuch thoſe barbarians who de- 
ſtroyed the Roman empire. Nor was it till a long time 
after their being converted to Chriſtianity that this fero- 
city wore off: ſuch have been the Turks and other Tar- 
tars, Genghiſkan, Timur-Bec, or Tamerlane, who like 
Attila were ſcourges of providence, and who made war 
only for the luſt of making it. Such arc in the poliſhed 
ages, and among the moſt civilized nations thoſe ſup- 
poſed heroes, whole ſupreme delight is a battle, and who 
make war from inclination purely, without any love to 
their country. 


.  Adefenfive war is juſt when made againſt an unjuſt 


aggreſſor. This requires no proofs. Self- defence againſt 
unjuſt violence is not only a right, but the duty of a na- 


tion, and one of its moſt ſacred duties; but if an enemy 


making an offenſive war has right on his ſide, force can- 
not juſtly be oppoſed ta him, as the defence then be- 


eomes unjuſt. For the enemy makes uſe only of his 


right. He took up arms to procure himſelf a juſt ſaliſ- 
faction, which was denied him; and to reſiſt a perſon in 
the uſing his right, is a piece of injuſtice. 

All that remains to be done in ſuch a caſe is to offer 
the invader a juſt ſatisfaction. If he will not accept it, 
a nation gains this great advantage of having turned the 
balance of juſtice on its fide, and his hoſtilities being 
rendered unjuſt, as having no longer any foundation, 
may very juitly be oppoſed. T he Samnites, inſtigated 
by the ambition of their chiefs, had ravaged the lands of 
the allies of Rome; when they became ſenſible of their 
miſbehaviour, they offered full reparation for the da- 
mages, with every reaſonable ſatisfaction; but all their 

| ſubmiſſions 
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ſubmiſſions could not appeaſe the Romans; on which 
Caius Pontius, general of the Samnites, faid to his men, 
Since the Romans are abſolutely determined on the 
« war, neceſſity juſtifies it on our fide ; arms become 
te juſt and facred to thoſe who have no other refource.” 
Fftum eft bellum, quibus neceſſatium ; et pia arma, quibus 
nulla nift in armis relinquitur ſpes *. | 

For in order to eſtimate the juſtice of an offenſive war, 
the nature of the ſubject for which a nation takes up 


roughly aſſured of its right before it proceeds to aſſert it 
in ſo terrible a manner. If therefore the matter in diſ- 
pute be evidently juſt, as the recovery of property, the 
uſe of aſſerting an inconteſtible right, and the obtaining 
a juſt ſatisfaction for a manifeſt injury, where juſtice 
cannot be obtained otherwife than by force of arms; an 
offenſive war is lawful. Two things therefore are ne- 
ceſſary to render it juſt, firſt, a right to be aſſerted ; that 
is, that the demand made on another nation be impor- 
tant and well- grounded. 2. That this reafonable de- 
mand cannot be obtained otherwiſe than by force of 


arms. Neceffity alone warrants the uſe of force. It is 


a dangerous and terrible reſource. Nature, the com- 
mon parent of mankind, atlows of it only in extremity, 
and when all others fail. It is doing wrong to a nation 
to make uſe of violence againſt it, before we know whe- 
ther it be diſpofed to do us juſtice, or to refuſe it. 

They who without trying pacific meafur:s, on the 
leaſt motive run to arms, ſufficiently ſhe w that juſtifica- 


tive reaſons, in their mouths, are only pretences; they 


eagerly ſeize the oppottunity of indulging their paſ- 
ſions, and of gratifying their ambition, under ſome 
colour of right. , 

In a doubtful cauſe, when the rights ate uncertain, 
obſcure, and litigious, all that can be reaſonably required 
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is, that the queſtion be diſcuſſed. (Book II. Sect. 331.) 
And if it be impoſſible fully to clear it up, let the conteſt 
be terminated by an equitable treaty. If one of the parties 
ſhould reject theſe pacific meaſures of accommodation, 
the other is empowered to take up arms for reducing him 
And we muſt obſerve, that war does 
not decide the queſtion, victory only compels the van- 
quiſhed to ſubſcribe to a treaty for terminating the dit- 
ference. It is an error, no leſs abſurd than pernicious, 
to ſay, that war is to decide controverſies between thoſe 
who, as is the caſe of nations, acknowledge no judge. 
It is force and prudence, rather than right, which victory 
uſually declares for. It would be a bad rule of deciſion, 
but it is an effeQual way for compelling him who reſiſts 
the forms of juſtice ; and it becomes juſt in the hands of 
a prince who uſes it ſeaſonably, with diſcretion, and for 
a lawful cauſe. | 

War cannot be juſt on both ſides; one claims a right, 
the other diſputes it; one complains of a wrong, the 
other denies any injury to be done. They are two per- 
ſons diſputing on the truth of a propoſition, and it is im · 
poſſible that two contrary ſentiments ſhould be true at the 
ſame time. ; 

It may however happen, that both the 3 
parties act with candor, and in a doubtful cauſe, it is 
ſill uncertain which fide is in the right, Nations then 
being equal and independent (Book II. Set. 36. & 
Prelim. SeQ. 18, 19.) ſo as not to claim a right of judg- 
ment over each other, it follows that in every caſe ſuſ- 
ceptible of doubt, the arms of the two parties at war are 
to be accounted equally lawful, at leaſt as to external 
effects, and till the deciſion of the cauſe. This does not 
hinder other nations from judging it for themſelves, for 
knowing what they have to do, and aſſiſting that nation 
which ſhall appear to have right on its ſide ; neither does 


this effect of the We of the nations diſculpate 
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the author of an unjuſt war. But if he acts on the con- 
ſequence of an invincible ignorance or error, the injuſtice 
of his arms is not to be imputed to him. 


When an offenſive war has for its object the puniſh- 


ment of a nation, like every other war, it is to be found- 


F. 41, 
A wa? under- 


taken to puniſh 


ed on right and neceflity. 1. On right; an injury muſt * e 


have been actually received. Injury alone being a juſt 


cauſe of war (Sect. 26.) the reparation of it may be 
lawfully proſecuted, or if by its nature it be irreparable, 
which is the caſe when puniſhment is to be admitted, a 
nation is authorized to provide for its own ſafety, and 
even for that of all other nations, by inflicting on the ot- 
fender a penalty capable of correQing him, and ſerving 
as an example. 2. Neceſſity is to juſtify a war of this 
kind ; I mean, that to be lawful, it muſt be the only way 
left for obtaining a juſt ſatisfaction, which implies a rea- 
ſonable ſecurity for the time to come. If this complete 
ſatisfaction be offered, or if it may be obtained without 
a war, the injury is obliterated, and the right of ſurety 
no longer authorizes the proſecution of revenge. (Book 
II. Se. 49, 52.) The nation in fault is to ſubmit to a 
penalty which it has deſerved, and ſuffer it by way of 
ſatisfaction, yet no way obliged to give itſelf up to the 
diſcretion of an incenſed enemy. Therefore, when at- 
tacked, it is to make a tender of ſatisfaction, aſk what 
penalty is required, and if no explicit anſwer be given, 
or the enemy is for impoſing a diſproportionate penalty, 
it then acquires a right of reſiſting, and defence becomes 
lawful. It is alſo manifeſt that the party offended has 
alone a right of puniſhing independent perſons ; we ſhall 
not here repeat what we have faid elſewhere (Book IT. 
| Se. 7.) of the dangerous error, or extravagant pretence 

of thoſe who aſſume a right of puniſhing an independent 
nation for faults, which do not concern them; who ex- 
travagantly ſetting up for defenders of the cauſe of God, 
take on themſelves to puniſh the depravation of manners, 


or 
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or the irreligion of a people, not committed to their ſu- 
perintendency. 
Here a very celebrated queſtion, al of the higheff 


importance, offers itſelf. It is aſked, whether the ag- 


grandizement of a neighbouring power by-which a nati- 
on fears it may one day be oppreſſed, be a ſufficient rea- 
fon for making war againſt it ? Whether juſtice allows of 
taking arms for oppoſing its aggrandizement, or for 
weakening it, only with a view of ſecuring ourſelves 
from thoſe dangers, which the weak have generally too 
much cauſe to dread from an overgrown power. Tothe 
majority of politicians this queſtion is no problem; it is 
more intricate and perplexing to thoſe whoto prudence 
would conſtantly unite juſtice. 
On one hand a ſtate which increaſes its power by all 
the methods of good government, does no more than 
what is commendable; it fulfils its duties towards itſelf, 
without offending againſt thoſe due to others. The ſo- 
vereign, who by inheritance, by.a free choice, or ſome 
other juſt and decent way, joins new provinces, and en- 
tire kingdoms, to his dominions, only makes uſe of his 
right, without injuring others. How then ſhould it be 
lawſul to attack a ſtate which for its aggrandizement 
makes uſe of lawful means. Nothing leſs than an in- 
jury, or being manifeſtly threatened with it, can be a juſt 
ſubject for war. (Sect. 26, 27.) On the other hand, an 
unhappy but conſtant experience, too much ſhews that 
ſuperior powers ſcldom fail of moleſting their neighbours, 
of oppreſſing them, and when an opportunity offers, and 
they can do it with impunity, they ſeldom ſtick at to- 
tally ſubduing them. Europe was on the point of falling 
into ſervitude for want of a timely oppoſition to the grow- 
ing fortune of Charles V. Is the danger to be waited 
for? Is the ſtorm, which might be diſperſed at its riſing, 
to be permitted to increaſe ? Are we to allow of the ag- 
5 of a neighbour, and quietly wait till he is 
diſpoſed 
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diſpoſed to enſlave us? Will it be a time for defending 
ourſelves when we are deprived of the means ? Prudence 
is a duty belonging to all men, and very particularly to 


the heads of nations, as charged with the. ſafety of a whole 


people. Let us endeavour to ſolve this momentous queſ- 
tion, agreeably to the ſacred principle of the law of na- 
ture and nations. It will be ſeen that they do not lead to 
weak ſamples, and that it is an invariable truth, that juſ- 
tice is inſeparable from ſome policy. 

And firft, let ns obſerve that prudence, which is a ne- 
ceſſary quality for ſovercigns, will never adviſe the uſe of 
unlawful means towards a juſt and praiſe-worthy end. 
Let not the ſafety of the people, that fupreme law of the 
ſtate, be objected here, for this very ſafety of the people, 
the common fafety of nations interdiQts the uſe of means, 
contrary to juſtice and probity. Why are certain means 
unlawful ? If we cloſely conſider the point, if we trace 
it to its firſt principles, we ſhall ſee that it is purely 
becauſe the introduction of them would be pernicious to 
human ſociety, and of il conſequence to all nations. See 
particularly what we have ſaid concerning juſtice (Book 
II. Ch. V.) It is therefore for the intereſt and even ſafe- 
ty of nations, to account it a ſacred maxim, that the end 
does not legitimate the means. And war being allowa- 
ble only to revenge an injury received, or to avert an im- 
pending danger, (SeQ. 26.)it is a ſacred principle of the 
law of nations, that an increaſe of power does not alone 
and of itfelf give any one a right to take arms for op- 
poſing it. 4 

No injury has been received from this power. This 
the queſtion ſuppoſes, therefore to authorize a nation's 
running to arms, it muſt have very ſolid grounds to 
believe that itſelf threaten'd. Now power alone does 
not threaten an injury : there muſt be likewiſe the 
will. It is very unhappy for mankind that the will 
of oppreffing may be almoſt always ſuppofed, where 
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there is a power of oppreſſing with impunity: But 
theſe two things are not abfolutely inſeparable : and all 
the right which their ordinary or frequent union gives, is 


to take the firſt appearances for a ſufficient indication. 


Whenever a ſtate has given ſigns of injuſtice, rapacity, 
pride, ambition, or of an imperious thirſt of rule ; it 


| becomes a ſuſpicious neighbour to be guarded againſt: 


and at a junQure when it is on the point of receiving a 
formidable augmentation of power, ſecurities may be 
aſked, and on its making any difficulty to give them, its 
deſigns may be prevented by force and arms. The in- 
tereſts of nations are of a very different importance from 
thoſe of individuals: the ſovereign is not to be indolent 
or lazy in the care of them, or from nobleneſs of mind 
and generoſity to wave his ſuſpicions. The whole of a 


nation lies at ſtake when it has a neighbour powerful 


and ambitious. As men are under a neceſſity of regu- 


lating themſelves generally by probabilities, theſe proba- 


bilities claim their attention in proportion to the impor- 
tance of the ſubject: and to make uſe of a geometrical 
expreſſion, their right of obviating a danger is in a com- 
pound ratio of the degree of appearance, and of the great- 
neſs of the evil threatened. If the queſtion be of an evil 
eaſily ſupportable, of a ſlender loſs, matters are not to be 
hurried; there is no great danger in delaying our oppo- 
ſition to it, till there is a certainty of our being threaten- 
ed. But if the ſafety of the ſtate lies at ſtake, we cannot 
exceed in precaution and foreſight. Are we to delay the 
averting of our ruin till it is become inevitable ? If the 
appearances are ſo eaſily credited, it is the fault of their 
neighbour, who has betrayed his ambition by ſeveral in- 
dications. If Charles the Second, King of Spain, inſtcad 
of ſettling the ſucceſſion on the Duke of Anjou, had ap- 
pointed for his heir Lewis XIV. himſelf; to have inac- 
tively ſuffered the union of the monarchy of Spain with 
that of France, would, according to all the rules of 
human 
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human foreſight, have been nothing leſs than to deliver 
up all Europe to ſervitude, or at leaſt to bring it into the 
moſt critical and precarious fituation. But how? if 
two independent nations think fit to unite, ſo as after- 
wards to form: one jeint empire, have they not a right to 
it? What juſt oppoſition can be offered againſt it? I 
anſwer they have a right to ſuch an union, provided it be 
not with views detrimental to others. Now, if each of 
theſe nations be abſtractly able to govern, ſapport, and 
defend itſelf againſt inſult and oppreſſion, it is to be rea- 
ſonably preſumed that the intention of their coaleſcence 
is to give law to their neighbours. And on occaſion, 
where it is impoffible, or too dangerous to wait for an 
abſolute certainty, we may juſtly a& on a reaſonable pre- 
ſumption. If a ſtranger preſents his piece at me in a 
wood, I am not yet certain that he intends to kill me; 
but ſhall I, in order to be convinced of his deſign, allow 
him time to fire? What reaſonable caſuiſt will deny me 
a right of preventing him ? But' preſumption becomes 
nearly equal to a certainty, if the prince, who is on the 
point of riſing to an enormous power, has already mani- 
felted an unlimited pride and inſatiable ambition. In 
the preceding ſuppoſition, who could have adviſed the 
powers of Europe to ſuffer ſuch a formidable augmenta- 
tion of the great power of Lewis XIV? Too certain 
of the uſe he would have made of it, they would have 
joined in oppoſing it, and in this their ſafety warranted 
them. To ſay that they ſhould have allowed him time 
to ſettle his dominion over Spain, to conſolidate the 
union of the two monarchies, and to avoid doing him 
wrong, they ſhould have peaceably waited till he op- 
preſſed them; is not this depriving men of the right of 
governing themſelves by the rules of prudence, of fol- 
lowing probability? Would it not be to preclude from 
them the liberty of providing for their ſafety, becauſe 
they have not a mathematical demonſtration of its being 
H h in 
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in danger ? It would have been in vain to preach ſuch 
doctrine. The principal ſovereigns of Europe, habitu- 
ated by the adminiſtration of Louvois, to dread the 


views and power of Lewis XIV. carried their ſuſpicions 


ſo far, that they would not ſuffer a prince of the houſe of 
France to ſit on the throne of Spain, though he had been 
invited to it by the nation, conformably to the will of its 
laſt ſovereign. 


of his elevation, and it has ſince appeared that their 
policy was too ſuſpicious. 

It is ſtill eaſier to prove, that ſhould this formidable 
power betray any unjuſt and ambitious diſpoſitions by 
doing the leaſt injuſtice to another, every nation may avail 
themſelves of the occaſion, and join their forces to thoſe of 


the party injured, in order to reduce that ambitious power, 


and diſable it from ſo eaſily oppreſſing its neighbours, or 
keeping them in continual awe and fear. For an injury 
gives a nation a right to provide for its future ſafety, by 
taking away from the violater the means of oppreſſion. 
It is lawful and even praiſe-worthy to affiſt thoſe who 
are oppreſſed, or unjuſtly attacked. 

This, I hope, will filence the politicians, and leave 
them no juſt cauſe to fear that the exact obſervance of 
juſtice leads to inſult and ſlavery. Perhaps there is not 
an inſtance of a ſtate's receiving any remarkable incre- 
ment of power, without giving others juſt cauſe of 
complaint. If all the nations intereſted are watchful and 
alert in oppoſing it, they will have nothing to fear. The 
Emperor Charles V. in order to reduce the princes of the 
empire under his authority, laid hold of the pretence of 
religion, and if by making a right uſe of his victory over 
the Elector of Saxony, he had accompliſhed this vaſt 
deſign, the liberties of Europe would have been endan- 
gered. It was therefore with very good reaſon, that 

France 
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France affiſted the proteſtants of Germany, for beſides 


the calls of its own ſafety, juſtice warranted the proce- 
dure. When the ſame prince ſeized on the Dutchy of 
Milan, it became the powers of Europe to aſſiſt France 
in diſputing it with him, and to take advantageof the 
opportunity for curtailing his power. Had they pru- 
dently availed themſelves of the juſt cauſes, which he 
ſoon gave them to form a league againſt him, it would 
have ſaved themſelves the ſubſequent anxieties for their 
tottering liberty. 

But ſuppoſing that this powerful ſtate obſerves an un- 
exceptionable juſtice and circumſpection, are its pro- 
greſſes to be looked on with an eye of indifference ? And 
ſhall-the nations, as tranquil ſpeQators of the rapid aug- 
mentations of its power, imprudently give themſelves 
up to ſuch deſigns as incidents may inſpire ? Doubtleſs 
no. In a matter of ſo great importance, ſupineneſs 
would be unpardonable. The example of the Romans 
is a good leſſon for all princes. Had the moſt powerful 
ſtates of theſe times confederated together for keeping a 
watchful eye on the enterprizes of Rome, and checking 
its incroachments, they would not ſuccefively have fallen 
into ſervitude. But force of arms is not the only expe- 
dient by which we may guard againſt a formidable power. 
There are others more mild and tranquil, ſuch as are 
always lawful : the moſt effeQual is a confederacy of 
other ſovereigns leſs powerful, the junction of whoſe 
forces is a balance againſt the power which gives them 
umbrage. If they are firm and faithful in their alliance, 
their union will prove the ſafety of each. 

They may alſo mutually favour each other, excluſively 
of him whom they fear, and by allowing various advan- 
tages to the ſubjeRs of allies, eſpecially in trade, and 
denying them to thoſe of that dangerous power, they will 
augment their own ſtrength, and diminiſh that of the lat- 
ter, without its having any cauſe of complaint; every 
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one being at liberty to diſpoſe of their, favours and 

indulgencies. | ' 
Europe forms a political ſyſtem, a body, where the 

whole is connected by the relations and different inte- 


Teſts of nations inhabiting this part of the world. It is 


not as anciently, a confuſed heap of detached pieces, 
each of which thought itſelf very little concerned in the 
fate of others, and ſeldom regarded things which did im- 
mediately relate to it. The continual attention of ſove- 
reigns to what is on the carpet, the conſtant reſidence of 
miniſters, and the perpetual negotiations make Europe a 
kind of a republic, the members of which, though inde- 
pendent, unite, through the ties of common intereſt, for 
the maintenance of order and liberty. Hence aroſe that 
famous ſcheme of the political equilibrium or balance of 
power; by which is underſtood. ſuch a diſpoſition of 
things, as no power is able abſolutely to predominate, or 
to preſcribe laws to others. 

The ſureſt means for conſerving this equilibrium 
would be, that no power ſhould be much ſuperior to 
the others, that all, or at leaſt the greater part, ſhould be 
nearly equal in force. This project is attributed to Hen- 
ry IV. but there was no, executing it without injuſtice 
and violence. Beſides, had equality been, eſtabliſhed, 
how could it always be ſupported by. lawful means ? 
Commerce, induſtry, military virtues, would ſoon. put 
an end to it. The right of inheriting ſovereignties, even 
in favour of women and their deſcendants, ſo ahſurdly 
ſettled, yet if ſettled, would overthrow this ſyſtem. It 
is more natural, eaſy, and juſt, to have recourſe to the 
means juſt mentioned, of forming confederacies for mak- 
ing head againſt the moſt powerful, and hindering him 
from diQtating law. 

This is now obſerved by the ſovereigns of Europe. 
They conſider the two principal powers, which on that 
very account are naturally rivals, as deſtined to be checks 
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on each other, and unite with the weakeſt, like ſo many 
weights thrown into the lighteſt ſcale, for keeping one 
in equilibrium with the other. The houſe of Auftria has 
long been the preponderating power, and at preſent France 
is ſo in her turn. England, the opulence and flects of 
which have a very great influence, without alarming any 
ſtate with regard to its liberty, becauſe this power ſeems 
cured of the ſpirit of conqueſt: England, I ſay, has the 
glory of holding this political balance. It is watchful to 
keep it-in equilibrium, which is really a very juſt and 
wiſe policy, and will ever be highly valuable, whilſt the 
means it makes uſe of are only alliances, confederacies, 
and others equally lawful. _ 

Confederacies would be a ſure way of preſerving the 
equilibrium, and ſupporting the liberty of nations, did 
all princes thoroughly underſtand their true intereſts, 
and regulate all their ſteps for the good of the ſtate. But 
great powers are too ſucceſsful in gaining over partizans 
and allies, who blindly ſurrender themſelves to their 
view. Dazzled by the luſtre of a preſent advantage, ſe- 
duced by their avarice, deceived by wicked miniſters, 
how many princes become the tools of a power, which 
one day may ſwallow up cither themſelves or their 
ſucceſſors ? Thus the ſafeſt way, when a favourable op- 
portunity offers, and it can be done with juſtice, is to 
weaken him who infringes upon the equilibrium; and 
by every honeſt method hinder his acquiring too formi- 
dable a degree of pawer. For this purpoſe, the inte- 
reſted nations ſhould be eſpecially attentive not to ſuffer 
him to aggrandize himſelf by arms, and this they may 
always do with juſtice. For if this prince makes an un- 
juſt war, every one has a right to ſuccour the oppreſſed. 
If he makes a juſt war, neutral nations may interfere as 
mediators for an accommodation, induce the weaker fide 
to offer a juſt ſatisfaction with reaſonable terms, and not 
permit it to fall under the weight of the canqueror. On 
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the offer of equitable conditions to the prince who makes 
even the moſt juſt war, he has all that he can demand, 
The juſtice of his cauſe, as we ſhall ſoon ſee, never gives 
him a right of abſolutely ſubduing his enemy, unieſs 
when this extremity becomes neceſſary to his ſafety, or 
in the want of any other means of indemnifying him for 
the injury he has received. Now, this is not the caſe 
here, as the interpoſing nations can in anqther manner 
procure him a juſt ſatisfaction, and aſſurance of ſafety. 
In fine, ſhould this formidable power plainly entertain 
deſigns of oppreſſion and conqueſt, ſhould it betray its 
views by preparatives or other motions, the neighhour- 
ing nations have an unque tionable right to prevent it. 
And if the fate of war declares on their fide, a farther 
right to make uſe of this happy opportunity for weaken- 
ing and reducing a power too contrary tothe equilibrium 5 
and dangerous to the common liberty. | 
This right of nations is ſtill more evident againſt a ſo- 
vereign, who from a precipitate order of running to 
arms without reaſons, or even ſo much as plauſible pre- 
tences, is continually diſturbing the public tranquillity. 
This leads us toa particular queſtion nearly allied to 
the former. When a neighbour in the midſt of a profound 
peace builds fortreſſes on our frontier, equips a fleet, 


_ augments his troops, aſſembles a powerful army, fills 


his magazines; ina word, when he makes preparations 
for war ; are we allowed to attack him for preventing 
the danger with which we really think ourſelves threaten- 
ed? The anſwer greatly depends on the manners and 
temper of this neighbour. The reaſons of theſe prepa- 
rations mult be aſked ; and he obliged to explain him- 
ſelf. This is the way of procceding in Europe; and if 
his ſincerity and good faith be juſtly ſuſpected, ſecurities 
may be required of him, and his refuſal would be a ſuffi- 
cient indication of ill deſigns, and a juſt reaſon for pre- 
yenting them ; but if this ſovereign has never given any 
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ſigns of baſeneſs and perfidy, and eſpecially if at that 
time there is no diſpute ſubſiſting between him and us, 
why ſhould we not quictly reſt on his word, only taking 
the precaution, which prudence renders indiſpenſable ? 
We are not without reaſon to think him capable of bring- 
ing ſuch infamy on himſelf, as to add pertidy to violence. 
Whilſt he has not rendered his faith ſuſpicious, we have 
no right to require any other ſecurity from him. 
However, if a ſovereign continues to keep up an ex- 
traordinary force in profound peace, his neighbours can- 
not entirely rely on his word: prudence requires that 
they ſhould keep themſelves on their guard; and how- 
ever certain they may be of the good faith of a prinee, 
unforeſeen differences may intervene ; and ſhall they 
leave him the advantage of being provided at that 
juncture with a numerous and well-diſciplined army 
while they themſelves can have only new levies to oppoſe 
it? Unqueſtionably, no. This would be almoſt to give 


themſelves up to his diſcretion. They are then under 


the neceſſity of following his example, and maintaining 
a large army; and what a burden is this to a ſtate ? 
Formerly, and without going any farther back than the 
laſt century, it was a general article in treaties of peace, 
that all parties ſhould diſband their troops. If in full 
peace a prince was for maintaining any conſiderable 
number of forces, his neighbours concerted meaſures, 
formed leagues againſt - him, and obliged him to deſiſt 
from his military proceedings, and reduce his forces 
to the number ſtipulated. A moſt ſalutary cuſtom, 
though for ſome time paſt unhappily fallen into neglect. 
The keeping up of numerous armies at all times 1s 
deſtruQive of agriculture, puts a ſtop to population, and 
muſt neceſſarily deſtroy the liberty of thoſe people by 
whom they are maintained. Happy England ! whoſe 


ſituation exempts it from any conſiderable charge in 


keeping of the inſtruments of deſpotiſm, Happy Swit- 
zerland ! 
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zerland | while by continuing carefully to exerciſe the 
militia, it keeps itſelf in a condition to repel any fo- 


reign enemies, and does not maintain in idleneſs ſoldiers, W. 

who may one day overthrow the public liberty, and even 61 

bid defiance to the lawful authority of the ſovereign. Of this 

this the Roman legions were a ſignal inſtance. This an 

happy method of a iree republic, the cuſtom of training of 

up all the citizens to the art of war, renders the ſtate 4 

reſpectable abroad, and ſaves it from a very pernicious of p 

| defe& at home. It would not have failed of being eve- ſent 

i ry-where imitated, had the public good been every- Pat 

ö where the only view. Thus have we laid down the offe 

general principles for eſtimating the juſtice of a war. day 

They who are thoroughly acquainted with the principles den 

and have juſt ideas of the rights of nations, will eaſily a 

apply the rules to particular caſes. with 

conl 

| ing 

1 „ whe 
1 . the 
| Of the Declaration of War, and of War in form. at a 

F feroc 
fy. To . 55 4 b s right of making war belongs to nations only as ous 

war. Neceſſity a remedy againſt injuſtice : it ariſes from an unhap- ſolid 

PR py neceſſity. This remedy is ſo dreadful in its effects, A 

ſo deſtructive to mankind, ſo full of trouble to the ſtate for t 

q making uſe of it, that unqueſtionably the law of nature blood 

: allows of it wy at the utmoſt extremity; that is, when enen 
g it appears that juſtice cannot take place by any other ex- time 


pedient. It is demonſtrated in the foregoing chapter, war, 
that to take arms lawfully, 1. That we have a juſt cauſe 


at pr 
ö of complaint. 2. That a reaſonable ſatisfaction has been Ru 
denied us. 3. When the head of a nation, as we have Af 
| obſerved, has maturely confidered whether it be for the proce 


good of the ſlate to proſecute his right by force of arms. 
But theſe are not ſufficient ; as it is poſſible that the pre- 
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ſent fear of our arms may make an impreffion on the 
mind of an adverſary, and induce him to do us juſtice. 
We owe this farther regard to humanity, and eſpecially 
to the lives and tranquillity of the ſubjects, to declare to 
this unjuſt nation, or its chief, that we at length are go- 
ing to have recourle to the laſt remedy, and make uſe 


of open force, for bringing him to reaſon. This is called 


declaring war. All this is included inthe Roman manner 
of proceeding, regulated in their F-cial law. They firſt 


ſent the chief of the Feciales or heralds, called Pater 
Patratus, to demand ſatisfaction of the people which had 


offended them; and if within the ſpace of thirty- three 
days this people did not return a ſatisfactory anſwer, tho 
herald called the gods to be witneſſes of the wrong, and 
came away ſay ing, that the Romans would conſider 
what they had to do. The king, and afterwards the 
conſul, uſed to aſk the ſenate's opinion, and the war be- 
ing reſolved on, the herald was ſent back to the frontier, 
where he declared it . It is ſurprizing to find among 
the Romans ſuch juſtice, ſuch moderation and wiſdom, 
at a time too when apparently nothing but courage and 
ferocity was to be expected from them. By this religi- 
ous conduct, previous to its war, Rome laid the moſt 
ſolid foundation for its future greatneſs. 

A declaration of war being neceſſary as a farther trial 
for terminating the difference without the effuſion of 
blood, by making uſe of the principle fear, for bringing the 
enemy to more equitable ſentiments; it is, at the ſame 
time that it declares the reſolution taken of making 
war, to ſet forth the cauſe of that reſolution, This is 
at preſent the conſtant practice among the powers of 
Europe. 

After a fruitleſs application for juſtice, a nation may 
proceed to a declaration of war which is then pure and 


a Tit. Liv, Lib, L Cap. XXXI, 
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\ ſimple. But if it be thought proper to avoid making it at 
two ſeveral times, the demand of ſatisfaction, which the 
Romans call rerum repetitio, may be accompanied by a 
conditional declaration of war, notifying that if juſtice be 
not done without delay, an immediate war will be the 
conſequence. And then there is no need of a pure and 

fmple declaration of war, the conditional ſufficing, if the 
enemy delays giving ſatisfaction. 

The * of If the enemy on either declaration offers equitable con- 

war ceates Þ7 ditions of peace, the war is to be ſuſpended, for whenever 

1 con- juſtice is done, all right of employing force is ſuperſed- 

ed. The uſe being permitted only for the neceſſary ſup- 
port of right. To theſe offers, however, arc to be added 
ſecurities; for we are under no obligation to ſuffer our- 

ſelves to be amuſed by empty propoſals. The word of a 

ſovereign is a ſufficient ſecurity, whilſt he has not diſ- 

graced his credit by any act c? perfidy, And we ſhould 
be contented with it. As tothe conditions in themſelves, 
beides the eſſential ſubject, a reimburſement of the 


expences may likewiſe be demanded in regard to the 


preparatives. - 
. The declaration of war muſt be known to the ſtate 
Feclaration of againſt whom it is made. This is all which the natural 


85 law of nations requires; yet cuſtom having introduced 
ſome formalities, thoſe nations which by adopting the 
cutom have given a tacit conſent to the formalities, are 
under an obligation of obſerving them, till they have 
publicly renounced them, (Prelim. SeQ. 26.) For- 
merly the powers of Europe uſed to ſend heralds or em- 
baſſadors to declare war; at preſent this is only done in 


the capital, the principal towns, or on the frontiers. 
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and direction of its own ſubjects, in order to fix the date 
of the rights belonging to them from the moment of 
this declaration, and relatively to certain effects which 
the voluntary law of nations attributes to a war in form. 
Without ſuch a pu'lic declaration of war, it would be 
difficult to ſettle, in a treaty of peace, thoſe acts which 
are to be accounted the effects of the war, and thoſe 
which each nation may conſider as wrongs, for ohtain- 
ing reparation. In the laſt treaty of Aix la Chapelle, 
between France and Spain on one fide, and England on 
the other, it was agreed, that all the prizes taken before 
the declaration of war ſhould be reſtored, 

He who is attacked and makes only a defenſive war, 
nced not declare it, the ſtate of war being ſufficiently 
determined by the declaration of the enemy, or his open 
hoſtilities. Vet, whether from dignity, or for the di- 
rection of his ſubjects, a ſovereign, though attacked at 
preſent, ſeldom fails of declaring war in his turn. 

If a nation againſt whom a war has been reſolved on, 
will not admit any miniſter or herald to deelate it, what- 
ever the cuſtom otherwiſe be, it is ſufficient for the 
other nation to declare it within its own territories, or on 
the frontjer, and if the declaration does not come to its 
knowledge before hoſtilities are commenced, the former 
can only blame itſelf. The Turks confine and even a- 
buſe the very embaſſadors of the powers with whom they 
are determined to break; a herald going to declare war 
againſt them in their own country, would run the ha- 
zard of his life. Their ſavageneſs diſpenſes with this for- 
mality. 

But no perſon being exempted from his duty, only be- 
cauſe another has been wanting in bis, we are not to omit 
declaring war againſt a nation before beginning hoſtili- 
ties, becauſe this nation had on another occaſion attack- 
cd us without any declaration. That nation in ſo doing 
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has violated the law of nature (Sect. 5 1.) and its fault is 
no warrant for us to be guilty of the like. 

8.60. The law of nations does not impoſe the obligation of 
Of the time of | a , R 
che declaration, declaring war, for giving the enemy-time to prepare it- 

felf for an unjuſt defence. The dec{aration need not be 
made till the army has reached the frontiers; it is even 
lawful to delay it till we have entered the enemies terri- 
tories, and occupied an advantageous ſtation ; yet it muſt 
always precede the commiſſion of -any hoſtility. For 
thus we provide for our own ſafety, and equally procure 
ö * the end of the declaration ot war, which is, that an un- 
. juſt adverſary may ſtill ſeriouſly conſider his meaſure, 
| | and avoid the horrors of war, by doing juſtice. This was 
the conduct of that generous prince Henry IV. towards 
Charles Emanuel Duke of Savoy, who had wearied his 
patience by vain and fraudulent negotiations . 
$. 61. If he who enters a country with an army kept in ſtri& 
—— diſcipline, declares to the inhabitants, that he does not 


kabitants on 2 
foreign army's come as an enemy, that he will commit no violence, and 


Entering a : : a 

—— z will acquaint the ſovereign with the cauſe of his coming, 

War. the inhabitants are not to attack him; and ſhould they 
offer at any ſuch thing, he has a right to chaſtiſe them. 
But he is not to be admitted into any fortreſſes, nor can 
he properly demand entrance. It is not the buſineſs of 
ſubjects to begin hoſtilities without the ſovereign's or- 
ders; but, ifbrave and loyal, they will in the mean time 
ſeize on all the advantageous poſts, and defend themſelves 
againſt any attempt made to diſlodge them. 

$. 62. The ſovereign, thus entered a country, having declar- 

1 * ed war, it equitable conditions are not offered him with- 
out delay, he may proceed to operations; for, I repeat 
it, we are under no obligation of ſuffering ourſelves to be 
amuſed. But, at the ſame time, we are never to loſe 
fight of the principles before laid down (Sect. 26, 51.) 


concerning the only legitimate cauſes of war. To march 
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an army into a neighbouring country, without any me- 
nace on its part, without having tried to obtain, by rea- 
ſon and juſtice, an equitable reparation for wrongs pre- 
tended to have been received; would be introducing a ve- 
ry deſtructive method, ſhocking to humanity ; it would be 
at once to overthrow the foundations of the ſafety and 


Pp W AR, 


tranquillity of ſtates. If this manner of procceding be not 
exploded and proſcribed by the public indignation and the 
concurrence of civilized nations, nothing is left but to be 
always in a military poſture, and to keep ourſelves on our 
guard, no leſs in the time of a profound peace than of 
2 declared war. | 

The ſovereign deckeing-v war can neither detain thoſe 
ſubjects of the enemy who are within his dominions at the 
time of the declaration, nor their effects. They came in- 
to his country on the public faith. By permitting them 
to enter his territories, and continue there, he tacitly pro- 
miſed them liberty and ſecurity for their return. He is 
therefore to allow them a reaſonable time for withdraw- 
ing with their effects, and if they ſtay beyond the term 
preſcribed, he has a right to treat them as enemies; tho 
as enemies diſarmed. But if they are detained by an in- 
ſurmountable impediment, as by ſickneſs, then of neceſ- 
ſity and for the ſame reaſons, a longer time is to be grant- 
ed them: at preſent, ſo far from being wanting in this 
duty, humanity is ſtill carried farther, and very oſten the 
ſubjects of a ſtate againſt which war is declared, are al- 
lowed all the time for ſettling their affairs that can in rea- 
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claration of 


War. 


ſon be required. This is obſerved in a particular man- 


ner with regard to mercantile perſons, and care is taken 
to make proviſion for this branch, in treaties of com- 
merce. The King of England has done more than 
this. His laſt declaration of war againſt France has theſe 

remarkable words : 
© And whereas there are remaining in our kingdom 
1 divers of the ſubjeQs of the French King, we do here- 
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« hy declare our royal intention to be, that all the French 
e ſubjects, who ſhall demean themſelves dutifully to- 


4 wards us, ſhall be ſafe in their perſons and effects. 


64 
Ee er of 
the war, and 
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We have ſaid (Sect. 56.) that a ſovereign is to make 
the declaration of the war public within his dominions, 
for the inſtruction and direction of his ſuhjects. He is 
alſo to make known his declaration of war to the neutral 
powers, for acquainting them with the juſtificative rea- 
ſons which warrant him, and the cauſe which obliges 
him to take arms, and for notifying to them that ſuch 
or ſuch a pcople is his enemy, that they may conduct 
themſelves conformable to his advice. We ſhall even ſee 
that this is neceſſary to obviate all difficulty, when we 
come to treat of the right of ſeizing certain things, which 
neutral perſons are carrying to the enemy, and what 
intime of war is called contraband. This publication of 


the war may be called declaration, and that which is no- 


tified directly to the enemy, denunciation 5 and indeed 
the Latin term is denunciatio belli. War is at preſent pub- 
liſned and declared by manifeſtos. Theſe pieces never 
fail of containing the juſtificative reaſons, good or bad, 
for proceeding to the extremity of taking up arms. The 
leaſt ſcrupulous ſovereign would be thought juſt, equita- 


ble, anda lover of peace ; he is ſenſible that a contrary 
reputation might be detrimental to him. The manifeſto 


' implying a declaration of war, or the declaration itſelf, 


which is publiſhed all over the ſtate, contains alſo the 
general orders to his ſubjeQs relative to their conduct in 


the war. 


& 65. 
Decency and 
moderation to 
de obſerved in 
the manifeſtos. 


In ſo civilized an age, it may he unneceſſary to ob. 
ſerve, that in theſe pieces, publiſhed on account of a war, 
all opprobrious words are to be avoided, together with 
every expreſſion indicating hatred, animoſity, and rage; 
as theſe can only excite the like ſentiments in the enemy. 
A prince both in his diſcourſe and in his writings is to 

obſerve 
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obſerve the moſt noble decency. He is to reſpe& himſelf 
in the perſon of his equals : and though it is his misfor- 
tune to be at variance with a nation, ſhall he inflame the 
quarrel by offenſive expreſſions, and thus deprive himſelf 
of the hopes of a fincere reconciliation ? Homer's he- 
roes call each other dog and drunkard, and in their 
wars they obſerve no manner of decorum ; they were 
filled with the moſt brutal outrages. Frederick Barba- 
roſſa, with other emperors, and the popes their enemies 
treated each other with the ſame roughneſs and violence. 
Let us congratulate our age on the ſuperior gentleneſs 
of its manners, and not decry, as an empty politeneſs, 
cuſtoms which have conſequences truly ſubſtantial. 
Theſe formalities, the neceſſity of which is deducible 
from the principles and the very nature of war, are the 
charaReriſtics of a lawful war, and made in form, 
(juſtum bellum). Grotius * ſays, that according to the 
law of nations, two things are required to make a war 
ſolemn, or in due form. 1ſt, That on both fides it 
ſhould be by authority of the ſovereign. 2dly, That it 
ſhould be accompanied with certain formalities. "Theſe 
formalities conſiſt in the demand of a juſt ſatisfaction, 
(rerum repetitio) and in the declaration of war at leaſt on 
the part of him who attacks, defenſive war requiring no 
declaration, (Se&. 57.) nor even on urgent occaſions, fo 
much as an expreſs order from the ſovereign. In effect 
theſe two conditions are neceſſary to make a war lawful, 
according to the law of nations, that is, ſuch as nations 
have a right of making. The right of making war be- 
longs only to the ſovereign (SeRt. 4.) and he has a right of 
taking arms only when refuſed juſt ſatisfaction, (Sect. 37.) 
and even then not till aiter having declared war. (Sec. 
51.) A war in form is allo called a regular war, certain 


De jure Belli et paci-, Lib. I. Cap. III. Sec. 4. 
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rules, either preſcribed by the law of nature, or adopted 
by cuſtom, being obſerved in it. 

A war lawful and in form, is carefully to be diſtin- 
guiſhed from an unlawful war, entered on without any 
form, or rather from thofe incurfrens- which are com- 
mitted either. without lawful authority, or apparent 
cauſe, as likewiſe without formalities, and only for ha- 
vock and pillage. Grotius, Book III. Chap. ITE. relates 
ſeveral inſtances of the latter. Such were the wars of 
the Grandes Compagnies, which had affem" led in France, 
during the wars with the Engliſh ; armies of banditti, 
which ranged about Europe, purely for ſpoil and plun- 


der; ſuch were the Cruiſes of the Flibuſtiers without 


commiſhon, and in time of peace ;. and fuch in general 


are the depredations of Pirates. To the ſame claſs belong 


almoſt all the expeditions of the African Corſairs, tho 
authorized by a fovercign, they being founded on no ap- 
parent juſt cauſe, and whoſe only motive is the avidity 
of captures. I ſay, theſe two ſorts of wars, lawful and 
unlawful, are to be carefully diſtinguiſhed, their effects, 
and the rights ariſing from them being very different. 
In order to perceive rightly of the foundation of this 
diſtinction, it is neceſſary to recolle& the nature and 
ſcope of a lawful war; it is only as the laſt remedy 
againſt obſtinate injuſtice, that the law of nature allows 
of war. Hence ariſe the rights which it gives, as we 
fhall explain in the ſequel : hence likewiſe the rules to 
be obſerved in it. And it being equally poſſible that one 
or other of the parties may have right on his fide, and 
that on the account of the independency of nations, this 
is not to be decided. (Sect. 40.) The condition of the 
two enemies is the fame, while the war laſts. Thus 
when a nation or a ſovereign has declared war again! 
another ſovereign, by reaſon of a difference ariſing be- 
tween them, their war is what among nations is called a 


lawfu! 
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lawful war, and i in form ; and as we ſhall more particu- 
larly ſhew b the effects by the voluntary law of nations, 
are the ſame on both fides, independently of the juſtice 
of the cauſe. Nothing of all this takes place in a war 
void of form, and unlawful, more properly called rob- 
bery, being undertaken without right, without ſo much 
as an apparent cauſe. It can be produQive of no lawful 
effect, nor give any right to the author of it. A nation 
attacked by ſuch ſort of enemies 1s not under any obli- 
gation to obſerve towards them the rules of wars in 
form. It may treat them as robbers. The city of 
Geneva, after defeating the attempt of the famous Eſca- 
lade e hung up the Savoyards, whom they had made pri- 
ſoners, as robbers who had attacked them without any 
cauſe, or declaration of war. Nobody offered to cen- 
ſure this proceeding, which would have been deteſied 1 in 
a formal war. 


6 H A P. V. 


Of the Enemy, and Things belonging to the Enemy. 


HE enemy is he with whom a nation is at open wat. | 
The Latins had a particular term (Heſtis) to denote Who is 2 ene- 
a public enemy, as diſtinguiſhing it from a private ene- * 
my, (Inimicus.) Our language affords but one word 
for theſe two claſſes of perſons, which yet are to be 
carefully diſtinguiſhed. A private enemy is one who 
ſeeks to hurt us, and takes pleaſure in it. A public 
enemy forms claims againſt us, or rejects ours, and 
maintains his real or pretended rights by force of arms. 
The former is never innocent; he nouriſhes rancour and 
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hatred in his heart. It is poſſible that the public enemy 


may be free from ſuch odious ſentiments, that he does 
not defire our hurt, and is only for maintaining his 
rights. This is a neceſſary obſervation for regulating 
the diſpoſitions of our heart towards a public enemy. 
When the head of a ſtate or ſovereign declares war 
againſt another ſovereign, it implies that the whole na- 
tion declares war againſt the other (Book I. Sect. 40, 
41.) as the ſovereign repreſents the nation, and acts for 
the whole ſociety. And the nations are concerned with 
each other reſpectively, only as bodies, in their quality 
as nations. Thus theſe two nations are enemies, and 
all the ſubjects of the one are enemies to all the ſubjeas 
of the other incluſively. Herein cuſtom agrees with the 


principles. 


F. _ 
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Enemies continue ſuch, where they happen to he. 
The place of abode is of no account here. It 1s the 
political ties which determine the quality. Whilſt a man 


remains a citizen of his own country, he remains the ene- 


my of all thoſe with whom his nation is at war; but we are 
not to conclude from this, that theſe enemies may treat 


each other as ſuch, wherever they happen to meet; 


every one being maſter in his reſpective country, a neu- 
tral prince will not allow them to uſe any violence in his 
territories. | 

Women and children, being ſubjects of the ſtate, and 
members of the nation, they are to be reckoned among 
enemies; but this does not import that it is lawful to uſe 


them as men who carry arms, or are able to carry them. 


It will be ſeen that the ſame rites are not ailowable againſt 
every kind of enemies. 


After preciſely determining who are enemies, it is caſy 


to know what are the things belonging to the enemy, 


(res beſliles.)) We have ſhewn that not only the ſove- 
reign with whom we are at war is an enemy, but alſo his 
whole nation, even to the very women and children 

whatever 
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whatever belongs to this ſtate, to the ſovereign, to the 
ſubjects of any age or ſex, all theſe I ſay, may be called 
things belonging to the enemy. 

And it is here alſo as with perſons ; things belonging 
to the enemy continue ſuch wherever they are. Whence, 
no more than with regard to perſons (Sect. 71.) it is not 
to be inferred, that we have a right every where of treat- 
ing them as things belonging to the enemy. 

Since it is not the place where a thing is, which deter- 
mines the nature of that thing, but the quality of the 
perſon to whom it belongs, things belonging t6 neutral 
perſons, which happen to be in an enemy's country, or 
the enemy's ſhips, are to be diſtinguiſhed from thoſe be- 
longing to the enemy. But it is the owner that muſt 
clearly prove that they are his, as in default of ſuch a 


proof, a thing is naturally preſumed to belong to the 


nation with which it is found. 

The foregoing paragraph relates to moveable goods, 
but the rule is different with regard to immoveables. 
To eſtates in land, as they all in ſome meaſure belong to 
the nation, are part of its domain, of its territory, and 
under its government (Book I. Sect. 204. 235. Book 
II. Sect. 114.); and the proprietor being always a ſub- 


je of the country as poſſeſſor of a parcel of land, goods 


of this nature do not ceaſe to be the enemy's goods 
(res Bofliles) though poſſeſſed by a neutral ftranger. 
Nevertheleſs, war being now carried on with fo much 
moderation and indulgence, ſafe-guards are allowed to 
houſes and lands poſſeſſed by foreigners, in an enemy's 
country, For the ſame reaſon, he who declares war 
does not confiſcate the immoveable goods poſſeſſed in his 
country by his enemy's ſubjects. In permitting them to 
purchaſe and poſſeſs thoſe goods, he has in this reſpect 
admitted them into the number of his ſubjects. But the 
income may be ſequeſtrated, for hindering the remit- 
tance of it to the enemy's country. 
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Among the things belonging to the enemy are likewiſe 


ing however thoſe kind of rights granted by a third per- 
ſon, and in which he is ſo far concerned that it is not a 
matter of indifference to him, by whom they are poſ- 
ſeſſed. Such, for inſtance, are the rights of commerce. 
But as debts are not of this number, war gives us the 


ſame rights over any ſum of money due by neutral na- 


tions to our enemy, as it can give over his other goods. 

© When Alexander, by conqueſt, became abſolute maſ- 
ter of Thebes, he remitted to the Theſſalians a hundred 
talents which they owed to the Thebans *. The ſove- 
reign has naturally the ſame right over what his ſubjeQs 
may be indebted to enemies. Therefore he may confiſ- 
cate debts of this nature, if the term of payment happen 
in the time of war, or at leaſt he may prohibit his ſub- 
jects from paying while the war laſts. But at preſent, in 
regard to the advantage and ſafety of commerce, all the 
ſovereigns of Europe have departed from this rigour. 
And as this cuſtom has been generally received, he who 
ſhould a& contrary to it would injure the public faith ; 
for ſtrangers truſted his ſubje&s only from a firm perſua- 
ſion that the general cuſtom would be obſerved. The 
ſtate does not ſo much as touch the ſums which it owes 
to the enemy. Every where, in caſe of a war, funds 
credited to the public are exempt. from confiſcation and 
ſeizure. 


* Grotius de jure belli & pacie, Lib. III. Cap, VIII. Sect. 4. 
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Of the Enemy Allies yz Societies of War, Auziliaries, 
and Subſidies. 


E have ſufficiently fpoken of treaties in general, $. 78. 
that here we ſhill touch on this fubject only in its 1 

particular relations to war. Treaties relating to war are 
of ſeveral kinds, and vary in their objects and clauſes, 
according to the will of thoſe who make them. Beſides 
applying to them all that we have ſaid of treaties in ge · 
neral (Book II. Ch. XII. &c.) they may alſo be divided 
into treaties real and perſonal, equal and unequal, &c. 
But alſo thoſe which relatetotheir particular object, war, 
have their ſpecific differences, 

Under this relation, alliances made for war are divid- 4 79 

, - -n11ve tad 

ed in general into defenſiue alliances and offenſive allian- offenvive alli- 
ces. In the former the nation engages only to defend * | 
its ally in caſe he be attacked : in the latter a nation 
joins with him for attacking, and for jointly carrying 
the war into another nation. Some alliances are both 
offenſive and defenſive, and an alliance is ſeldom offen- 
five without being alſo defenſive. But it is very uſual 
for alliances to be purely defenſive; and theſe are in 
general the molt natural and lawful. It would be 
too tedious, and even of little uſe, to go thro? the detail 
of all the variety in theſe alliances, Some are made with- 
out reſtriction towards and againſt all; in others certain 
ſtates are excepted : a third are formed nominally, againſt 
ſuch or ſuch a nation. 

But a difference of great importance to be obſerved, . o 


Niffe — be= 


eſpecially in defenſive alliances, is that between an inti- ween ſocieties 
ol war and tre- 


mate and complete alliance, in which we engage to ties of tuccour. 
make 
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make the cauſe common, and another in which we pro- 

miſe only a ſettled ſuccour ; the alliance making a com- 

mon cauſe is a ſociety of war. Every one acts with his 

whole force; all the allies become principals in the war; 
| they have the ſame friends and the ſame enemies: but 

an alliance of this nature is more - eſpecially termed a 
ſociety of war when it is offenſive. 


{ 
9 
1 


| $ 81. When a ſovereign, without directly taking ban in the 
k Of auxiliary 
troops. war made by another ſovercign, {ends him only ſuccours 


of troops or ſhips ; theſe are called auxiliaries. The 
auxiliary troops ſerve the prince to whom they are ſent, 
according to their ſovereign's orders. If given purely 
and fimply without reſtriction, they are to ſerve equally 
on the offenſive or defenſive; and in the conduct of the 
ſeveral operations they are to obey the prince to whoſe 
aſſiſtance they come, Yet this prince has not the free 
and intire diſpoſal of them, as of his own ſubjects; they 
are granted him only for his own wars, and he has no 
right to transfer them as auxiliaries to a third power. 


teſtible principle: 1? is lawful and commendable to ſuccour 
and ofſift, every way, a nation making a juſt war; and 
even this aſſiſtance is the duty of every nation, which can 

| give 


F. 82. Sometimes this ſuccour of a power, which does not 
3 directly take part in the war, conſiſts in money, and 
þ then it is called ſubſidy. This term is now often taken in 
| ö another ſenſe, and ſignifies a ſum of money paid annually 
'q from one ſovereign to another, in return for a body of 
5 troops, furniſhed for his wars or kept ready for his ſer- 
1 vice. The treaties for procuring ſuch -a reſource are 
| called ſubſidy-treatiecs. France and England have at pre- 
| ſent ſuch treaties with ſeveral of the northern powers 
th and princes in Germany, and even in times of peace. 
| 9 83. For judging of the morality of theſe ſeveral treaties 

Fi * or alliances, of the lawfulneſs of them, according to the 
9 aſſid another. law of nations. This muſt be faid down as an incon- 
| 
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give it without being wanting ta itſelf. But be who makes 


an unjuſt war is not to be aſſiſted in any manner. There 


is nothing in this which is not demonſtrated by all that 
we have ſaid of the common duties of nations towards 
each other (Book II. Ch. I.) To ſupport right when we 
are able, is always commendable : but to aſſiſt an unjuſt 
party is to partake of his guilt, it is being no leſs unjuſt 


than himfelf, * 


If to the principle we have now laid down, be added 
the conſideration of what a nation owes to its proper ſafe- 
ty, of the care which it is ſo natural and ſo fit to take 
for putting ourſelves in a condition of making head 
againſt an enemy; we ſhall more clearly perceive the 


great right a nation has to make alliances for war, and 


eſpecially defenſive alliances, the tendency of which is 
only to maintain every one in the quiet and ſecure poliel- 
fon of his property. 

But great cireumſpection is to be uſed in contracting 
ſuch alliauces. Engagements by which a nation may be 
drawn into a war, when it is the fartheſt from any ſuch 
thoughts, are to be taken only for very important reaſons, 
and with a direct view to the good of the ſtate. We here 
ſpeak of alliances made in a profound peace, and by way 
of precaution againſt future incidents. 

If an alliance is to be contracted with a nation already 
engaged in a war, or juſt entering on it, two things are 
to be conſidered, 1. The juſtice of that nation's quar- 
rel. 2. The good of the ſtate. If the war which the 
prince is making or is going to make, be unjuſt, it'is-not 
allowable to form an alliance with him; for injuſtice is 
not to be ſupported. Or if his war be well-grounded, 
this conſideration ſtill remains, whether the good of the 
ſtate allows or adviſes to embark in his quarrel : for it is 
only for the good of the ſtate that the fovereign is to uſe 
his authority, to this all his ſteps ſhould tend, and eſ- 
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pecially the moſt important. What other conſideration 
can authorize him to expoſe his people to the calamities 
of a war ? 

As it is allowable only in a juſt war to ſend ſuccours, 
or to make alliances z ſo every alliance, every ſociety of 
war, every treaty of ſuccours, previouſly made in time 
of peace, when no particular war is intended, neceſſarily 

and of itſelf includes this tacit clauſe, that the treaty 
ſhall take place only in a juſt war. On any other foot- 
ing the alliance could not be validly conttacted. (Book 
II. Sect. 161. 168.) 

But care muſt be taken that thereby treaties of allian- 
ces be nat reduced to vain and illuſory formalities. 
The tacit reſtriction is to be underſtood only of a war 
evidently unjuſt; for otherwiſe a pretence of eluding 
treaties would never be wanting. Are you going to 
contract an alliance with a power actually at war, it be- 
hoves you moſt religiouſly to weigh the juſtice of his 
cauſe ; the judgment depends ſolely on you, as you owe 
him no duty, any farther than the juſtice of his quarrel, 
and the ſuitableneſs of your circumſtances to join in it. 
But when once engaged, nothing leſs than the manifeſt 
injuſtice of his cauſe can excuſe you from aſſiſting him. 
In a doubtful caſe you are to preſume that your ally is 
well-grounded ; that being his concern. 

But if you have great doubts, you may meditate an 
accommodation. And it will be very commendable ; as 
you may clear up the right by perceiving which of the 
two declines accepting equitable conditions. 

As every alliance carries with it the tacit clauſe juſt 
mentioned, he who refuſes ſuccour to his ally in a 
war, manifeſtly unjuſt, does not break the alliance. 

When alliances have thus been previouſly contracted, 
the caſes in which a nation is to act, in conſequence of 
the alliance, and in which the force of the engagements 

conſiſts, arc on occaſion to be determined. This is what 
is 


OF THE ENEMY'S ALLIES, Ee. 


B. II. C. VI. OF THE ENEMY'S ALLIES, S. 


is called caſus federis, or caſe of the alliance. It eon- 
fiſts in the concurrence of the circumſtances for which 
the treaty has been made, whether thoſe circumſtances 
be expreſly ſpecified or tacitly ſuppoſed. Whatever has 
been promiſed in the treaty of alliance is due in the caſus 
federis, and not otherwiſe. 

As the molt ſolemn treaties cannot oblige 8 to fa · 
vour an unjuſt quarrel (Sect. 86.) the ſh. 2. federis ne- 
yer takes place in a war manifeſtly unjuſt, 


In a defenſive alliance the caſus federis does not exiſt | 


immediately on our allies being attacked: we are ſtill to 
ſee whether he has not given his enemy a juſt cauſe for 
making war againſt him. For we cannot have engaged 
to defend him that he may be enabled to inſult others, 
or refuſe them juſtice. If he is in the wrong we are to 
uſe our endeavours with him for bringing him to offer a 
reaſonable ſatisfaction; and if his enemy will not be con- 
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tented with it, then, and not till then, the obligation of 


defending him commences. 

But if the defenſive alliance imports a guarantee of all 
the territories at that time poſſeſſed by the ally; the ca- 
ſus federis takes place immediately on the invaſion of 
theſe territories, or when threatened with an invaſion. 
If they are attacked for a juſt cauſe, the ally muſt be in- 
duced to give ſatisfaction ; but we may on good grounds 
oppoſe his being deprived of his poſſeſſions; as general- 
ly the guaranty of them is undertaken for our own ſecu- 
rity. Beſides the rules of interpretation, which we have 


given in an expreſs chapter * are to be conſulted, for 


determining on particular occaſions the exiſtence of the 
caſus federis. 


If the ſtate, which has promiſed <a finds itſelt 
unable to furniſh them, its very inability is its exempti- 
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= 

= : on: and if the furniſhing the ſuccours would expoſe it to th 
i | an evident danger, this is alſo a lawful diſpenſation. ſh 
[ The caſe would render the treaty pernicious to the ſtate, th 
| aud therefore not obligatory. (Book II. Sect. 160.) But th 
| {| we here ſpeak ofan imminent danger threatening the ve- or 
=; ry ſafety of the ſtate ; the caſe of ſuch a danger is tacitly is 
4 and neceſſarily reſerved in every treaty. As to remote or cil 
flender dangers, they being inſeparable from every mili- m⸗ 
tary alliance, it would be abſurd to pretend that they juſ 
ſhould make an exception: and the ſovereign may riſque | 
them in conſideration of the advantages which the nation an) 
reaps from the alliance. lati 
In virtue of theſe principles, a nation involved in a war ny 
which requires all its forces, is diſpenſed with from ſend- ly 
ing fuccours to its ally. If able to face the enemy, and at one 
the fame time to ſend the aſfiſtance ſtipulated, no reaſon ls t 
can be pleaded for ſuch difpenſation. But, in ſuch a can, 
caſe, every one is to judge of what his ſituation and force ing 
allow. It is the lame with other things which may have our 
been promiſed, for inſtance proviſions. There is no ob- the! 
ligation to furniſh an ally with them when we want them How 

ourſctves. 


hs I ſhall forbear repeating here what I have ſaid of ſeve- 
& (ome her ral other cafes in diſcourfing of treaties in general, as of 
—— ou the preference due to the moſt ancient ally (Book II. Sect. 
e 167. and to a protector (Se. 204). of the ſenſe to be 
core u given to the word allies, in a treaty where they are reſerv- 
ed (Ibid. Sect. 309.) Let us only add on this laſt queſ- 
tion, that in an alliance for war made towards and againſt 
all, with reſervation of allies, this exception is to be un- 
derſtood only of the preſent allies. Otherwiſe it would 
afterwards be eaſy to elude the former treaty by new alli- 
ances ;z it would never be known what is done, or what 
is acquired by concluding ſuch a treaty. 
A caſe which we have not ſpoken of is this: Three 
powers have entered into a treaty of defenſive alliance: 


two 
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twoof them quarrel, and make war on each other ; what 
ſhall the third do? The treaty does not bind it to aſſiſt ei- 
ther the one or the other. For it would be abſurd to ſay 
that it has promiſed aſſiſtance to each againſt the other, 
or to one of the two in prejudice of the other. All that 
is incumbent on it is to employ its good offices for recon- 
ciling its allies : and if ſuch mediation fails, a liberty re- 


mains of aſſiſting that nation which ſhall appear to have 


juſtice on its fide, 

To refuſe an ally the ſuccours due to him, without 
any juſt diſpenſation, is doing him an injury. It is vio- 
lating the perfect right, which we gave him by a formal 
engagement. I ſpeak of evident caſes, it being then on- 
ly that the right is perfect; for in doubtful caſes every 
one is to judge what he is able to do, (Sect. 92.) but he 
is to judge maturely and impartially, and act with 
candor. And there being ꝗ natural obligation of repair- 
ing the damage cauſed by our fault, and eſpecially by 
our injuſtice, we are bound to indemnify an ally for all 


the loſſes he may have ſuſtained from our unjuſt refuſal. 


How much circumſpeCtion therefore is to be uſed in en- 
gagements, by a failure in which our honour or our af- 
fairs muſt greatly ſuffer : and on the other hand the ſul- 
filling ſuch may be attended with the moſt important con- 
ſequences. 

An engagement which may draw on a war is of great 
moment : it concerns the very ſafety of the ſtate. He 
who in an alliance promiſes a ſubfidy or a body of auxi- 
liaries, ſometimes thinks that he riſques only a ſum of 
money, or a certain number of ſoldiers ; whereas he 
often expoſes himſelf to war, and all its calamities. 
The nation againſt which he furniſhes ſuccours will look 
on him as their enemy, and ſhould the fate of their arms 
prove favourable, they will carry the war into his coun- 
try. But it remains to ſee whether ſuch a thing can be 


done 
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done juſtly, and on what occaſions. Some authors a de- 
cide in general, that whoever joins our enemy, or affiſts 
him againſt us with money, troops, or in any other 
manner whatever, becomes thereby our enemy, and 
gives us a right of making war againſt him, A cruel 
decifion, and deſtructive of the tranquillity of nations 
It cannot be ſupported by principles, and happily the 
practice of Europe is directly the reverſe. 

Every aſſociate of my enemy is indeed himſelf my 


enemy; it matters little whether any one makes war on 9 

me directly, and in his own name, or under the auſpices S 

of another; whatever rights war gives me againſt my al 

principal enemy, the like it gives me againſt all his aſſo- on 

ciates. For thele rights I derive from that of ſafety, from wy 

the care of my own defence; and I am equally attacked * 

by the one and the other; but the queſtion is to know * 

whom I may lawfully account my enemy s aſſociates, of 

united againſt me in war. A 

6. 96. Firſt, in this number I ſhall claſs all who make a real cet 
wp = Ry ſociety of war with my enemy; who make a common | 
—.— * cauſe with him, though the war be made in the name of kv 
aſſociate. that principal enemy. There is no need of proving wh 
this: in the ordinary and open ſocieties of war it is car- the 

| Tied on in the name of all the allies, who are equally my 

enemies (SeQ. 80.) is 

_ $97 P Secondly, | account aſſociates of my enemy, thoſe troo 
6 ny who aſſiſt him in his war without being obliged to it-by of F 
obliged to it by any treaty. By this free and woluntary engagement reig 
8 xr againſt me, they make themſelves my enemies if they the f 
go no farther than furniſhing a determined ſuccour, the c 
allowing ſome troops to be raiſed, advancing money, form 
but otherwiſe obſerve to me all the duties of friendly and in G 
neutral nations; I may conceal the ſubje& of complaint, diſob 
Hely, 
* Sce Wolfii Jus Gentium. Sect. 730. 736. tia, t. 
yet attack 
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yet ſtill I have a right to demand their reaſons. This 
prudence of not always coming to an open rupture with 
thoſe, who give ſuch aſſiſtance to my enemy, that 
they may not join him with all their forces ; this for- 
bearance, I ſay, has gradually introduced the cuſtom of 


not looking on ſuch aſſiſtance as an a of hoſtility, eſpe- 


cially when it conſiſts only in the permiſſion of raiſing 
volunteers. How often have the Switzers granted levies 
to France, at the ſame time that they refuſed ſuch an in- 
dulgence to the houſe of Auſtria, though both powers 
were in alliance with them? How often have they 
allowed them to one prince, and denied them to his 
enemy, when in no alliance with either? They granted, 
or denied them, as they judged it expedient to them- 
ſelves, and they never have been attacked on ſuch ac- 
count. But if prudence diſſuades us from making uſe 
of all our right, it does not thereby deſtroy that right. 
A cautious nation chuſes rather to diſſemble than unne- 
ceſſarily to encreaſe the number of its enemies. 

Thirdly, They who being united to my enemy by 
an offenſive alliance, powerfully afhit him in the war, 
which he declares againſt me; theſe, I ſay, concur in 
the injury intended againſt me. They ſhew themſelves 
my enemies, and I have a right to treat them as ſuch. 
And the Switzers above-mentioned in their grant of 
troops, uſually make it defenſive. Thoſe in the ſervice 
of France have always received orders from their ſove- 
reigns not to carry arms againſt the empire, or againit 
the ſtates of the houſe of Auſtria in Germany. In 1644 
the captains of the Neufchattel regiment of Guy, on in- 
formation that they were to ſerve under Marſhal Turenne 
in Germany, declared that they would die rather than 
diſobey their ſovereign, and violate the alliances of the 
Helvetic body. .Since France has been miſtreſs of Alſa- 


tia, the Switzers, in her armies, never paſs the Rhine to 


attack the empire. The. brave Daxelhoffer, captain of a 
Berne 
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Berne company in the French ſervice, conſiſting of 
200 men, and of which his four ſons formed the firſt 
rank, ſeeing the general would oblige him to paſs the 
Rhine, broke his pike, and marched back with his com- 
pany to Berne. 

Even a defenſive alliance made expreſaly againſt me, 
or which amounts tv the ſame thing, concluded with my 
enemy during the war, or on the certain proſpect of its 
declaration, is an act of aſſociation againſt me; and if 


followed by effects, I may look on the party contracting 
as my enemy. The caſe is the ſame with that of him 


- whoaſfiſts my enemy without being obliged to it, and of 


his own accord makes himſelf my enemy (See Sect. 97.) 

The defenſive alliance, though general, and made 
before any appearance of the preſent war, produces alſo 
the ſame effect, if it imports the affiſtance of all the allies, 
for it is then a real league or ſociety of war. And there- 


fore it would be abſurd that I ſhould be debarred from 


carrying the war into a nation which oppoſes me with 
its whole force, and ſtopping up the ſource of thoſe large 
ſaccours which it gives my enemy. What is an auxilia- 
ry coming to make war on me at the head of alt his 
forces? It would be mockery to pretend not to be my 
enemy. What could he do more, was he openly to term 
himſetf fuch ? This is not out of regard to me, but to 
himſelf. Shall he preſerve his provinces in peace, ſecure 
from all danger, and yet at the ſame time do me all the 
miſchief in his power? No, the law of nature, the 
law of nations, obliges us to juſtice, but does not con- 


diemn us to he dupes. 


But if a defenſive alliance has not been made particu- 
larly againſt me, nor concluded at the time when I 
was openly preparing for war, or had already begun it, 
and if the allies have only ſtipulated in it, that each of 
them ſhall furniſh a ſtated ſuccour to him who ſhall be 
atiacked ; I cannot require that they ſhould neglect to 
fulfil 
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fulfil a ſolemn treaty, which they had an unqueſtionable 
right to conclude without any injury to me. The ſuc- 
cours furniſhed to my enemy are the payment of a 
debt; they do me no wrong in diſcharging it, and 
conſequently give me no juſt cauſe to make war on 
them (Sect. 26.) . Neither can I ſay that my ſafety 
obliges me to attack them, for I ſhould thereby increaſe 
the number of my enemies, and inftead of a flender ſuc- 
cour which they furniſhed againſt me, ſhould draw on 
myſelf all the united force of thoſe nations. Therefore 
it is only the auxiliaries ſent by them who are my ene- 
mies. Theſe are actually joined to my enemies, and 
fight againſt me. The contrary principles tend to mul- 
tiply wars, and ſpread them without meaſure to the com- 
mon ruin of nations. It is happy for Kurope that herein 
agrees with the true principles. A prince ſeldom takes 
upon him to complain of ſuccours furniſhed for the de- 
fence of an ally, promiſed by former treaties, by treaties 
not made againſt him. In the laſt war the united pro- 
vinces furniſhed the Queen of Hungary with ſubſidies, 
and even troops, and France never complained againſt 
theſe proceedings till thoſe troops marched into Alſatia 
to attack their frontiers. Switzerland, in virtue of its al- 
liances with France, furnifhes that crown with a large 
body of troops, and notwithſtanding lives in peace with 
all Europe. 
One only caſe here is exceptionahle ; that of a defen- 
five war, manifeſtly unjuſt. For then there is no longer 
any obligation of aſſiſting an ally (Se 86, 87, 89.) A 
nation engaging in it unneceſſa'ily, and contrary to its 
duty, does an injury to the enemy, and declares againt 
him out of mere wantonneſs; but this is a cafe very rare- 
ly known among nations. There are tew defenſive wars 
without at leaſt ſome apparent reaſon for warranting 
their juſtice and neceſſity. Now, on any dubious ocea- 
Gon, each ſtate is to judge of the jaſtice of its arms, and 
the 
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the preſumption is in favour of the ally (Sect 86.) Be- 


ſides, it belongs to you what you have to do, agreeably 
to your duties and to your engagements z and conſe- 
quently nothing leſs than the moſt palpable evidence can 
authoriſe the enemy of your ally to charge you with ſup- 
porting an unjuſt war, contrary-to your underſlanding 
and conſcience. In fine, the voluntary law of nations 


- preſcribes, that in every caſe ſuſceptible of doubt, the 


arms of both parties, with regard to external effects, 
ſhall be accounted as equally lawful (Sect. 40.) 

The real aſſociates of my enemy being my enemies, I 
have againſt them the ſame rights as againſt the principal 
enemy. (Sect. 95. ), And as they declare themſelves ſuch; 
as they firſt take = rms againſt me; I may make war on 
them without any declaration: it is ſufficiently declared 
by their own act. This is eſpecially the caſe of thoſe 
who in any manner whatever concur to make an offen- 
five war againſt me, and it is likewiſe the caſe of all 
thoſe whom we have mentioned in SeR. 96, 97, 98, 
99, 100. 

But it is not thus with thoſe nations which aſſiſt my 
enemy ina defenſive war; I cannot conſider them as his 
aſſociates. (Sect, 101.) If I am entitled to complain 
of their furniſhing him with ſuccours, this is a new diffe- 
rence between me and them, I may expoſtulate with 
them, and on not receiving ſatisfaction, proſecute my 
right, and make war on them. But in this caſe there 
mult be a previous declaration (Se. 51.) The inſtance 
of Manlius, who made war on the Galatians for having 
furniſned ſuccours to Antiochus, is not to the point. 
Grotius ®* cenſures the Roman general for beginning 
the war without a declaration. The Galatians in fut- 
niſhing troops for an offenſive war againſt the Romans 


| had declared themſelves enemies to Rome. Indeed as 


Lib. III. Cap. III. Sec. 10. de jure bell; et pacis, 
| a Peace 
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a Peace had been made with Antiochus, it ſeems as if 
Manlius ſhould not have fallen on the Galatians till or- 


ders came from Rome; and then if this expedition was 


conſidered as a freſh war, it was hot only to be declared; 
but ſatisfaction ſhould have been aſked, before proceed- 


ing to hoſtilities. (Se 51.) But the finiſhing hand was | 
not yet put to the treaty with the King of Syria, and it 


concerned onl I him, without any mention of his adhe- 

rents. Therefore Manlius undertook the expedition 
againſt the Galatians as a conſequence or remainder of 
the war with Antiochus. This is what he himſelf very 
well obſerves in his ſpeech to the ſenate a, and he even 
adds, that his firſt meaſute was totry whether he could 
bring the Galatians to reaſonable terms. Grotius more 
appoſitely cites the example of Ulyſſes and his compa- 

nions, blaming them for attacking, without any decla- 

ration of war, the Ciconians, who during the ſiege of 

Troy fent ſuccours to Priam b. 
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Of the Neutrality and Paſſage of Troops through a neutral 
| Country. 


EUTRAL nations in a war, are thoſe who 


both parties, and not favouring the arms of one to the 
detriment of the other. Here we are to conſider the ob- 
ligations and rights flowing from neutrality. 


In order rightly to underſtand this queſtion, we muſt n 
avoid confounding what is allowable to a nation free from — 35 


all engagements, with what it may do in a war, if it 
would be treated as perfectly neutral. A neutral nation 


d Grotius ubi ſupra, Not. 3. 
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deſirous ſafely to enjoy the conveniences of that ſtate, is 
in all things to ſhew an exa@ impartiality between the 
parties at war; for ſhould he favour one to the detriment 
of the other, he cannot complain 6f being treated by him 
as an adherent and confederate of his enemy; his neu- 
trality would be a fraudulent neutrality, but of which 
no nation would be the dupe. It is ſometimes connived 
at, for want of ability to reſent it; ang is often permitted 
to avoid bringing additional forces on one's ſelf. But 


here we examine what may be done lawfully, and not 
what prudence may dictate according to the conjunc- £ 
tures. Let us then ſee wherein this impartiality which r 
a neutral nation is to obſerve conſiſts. 'p 

It relates ſolely to war, and includes two articles, one Z 


not to give any ſuccours when there is no obligation, 
nor freely to furniſh troops, arms, ammũnition, or any 
thing of direct uſe in war. I ſay, to give no ſuccours, 
and not to give equally, for that a ſtate ſhould at one 
and the ſame time ſuccour two ſtates, would be abſurd, 
as beſides it would be impoſſible to do it equally. The 
ſame things, the like number of troops, the like quantity 
of arms, of ſtores, &c. furniſhed in different circum- 
. ſtances, are no longer equivalent ſuccours. 2. In 
whatever does not relate to war, a neutral and im- 
partial nation muſt not refuſe to one of the parties, 
on account of its preſent quarrel, what it grants to 
the other. This does not treſpaſs on its liberty in 
negotiations, connexions of friendſhip, its trade, ot 
of governing itſelf by hat is moſt advantageous to the 
ſtate. When this reaſon induces it to preferences in thing 
of which every one has the free diſpoſal, it only makes 
uſe of its right, and is not chargeable with partiality.— 
But to refuſe any one of thoſe things to one of the parties 
purely as being at war with the other, and for favouring 
the latter, would be departing from an exact neutra- 
lity. _—_ | 
| I have 
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I have ſaid that a neutral ſtate is not to give ſuccours 
to cither of the parties, when under no obligation, This 
reſtriction is neceſſary, we have already ſeen that when 
a ſovereign furniſhes the moderate ſuccour due in virtue 
of a former defenſive alliance, he does not aſſociate him- 
ſelf in the war. (Sect. 101.) Therefore he may fulfil 
his engagement, and yet obſerve an exact neutrality. Of 
this Europe aftords frequent inſtances. 

When a war breaks out between two nations, all 
others, riot bound by treaties, are free to remain neuter, 
and the uſe of compulfion would be doing them an inju- 
ry, being a violation of their independency in a very eſ- 
ſential point. To themſelves alone belongs the cogni- 
Zance of what reaſons may invite them to declare them- 
ſelves ; and herein they are to confider two things. 1. 
The juſtice of the cauſe. If it be evident, injuſtice is 
not to be countenanced. On the contrary, to ſuccour 
oppreſſed innocence, when we are able, is amiable, is 
great. If the caſe be dubious, nations may ſuſpend their 
judgment, and not engage in a foreign quarrel. 2. When 
convinced which fide has the juſt cauſe, we are farther 
to conſider whether it be for the good of the ſtate to con- 
cern themſelves in this affair, and to embark in the 
war; 

A nation making war, or preparing to make it, often 
propoſes a treaty of neutrality to that ſtate which it moſt 
ſuſpects. It is prudent to know in time what is to be ex- 
pected, and not run the riſque of a neighbour's ſudden- 
ly joining with the enemy, in the heat of the war. In 
every caſe where neutrality is allowable, it is alſo lawful 
to engage in a treaty of this nature. / 

Sometimes neceſſity renders this juſtifiable, however 
it may be the duty of all nations to aſſiſt oppreſſed inno- 
cence. (Book II. SeQ. 4.) Ifan unjuſt conqueror, rea- 
dy to fall on the property of another, offers me a neutra- 
lity when he is able to cruſh me, what can I do better 
KR 2 * than 
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than to accept it? I yield to neceſſity; and my inability 
diſcharges me from a natural obligation. The ſame in- 
ability would even excuſe me from a perfect obligation 
eontracted by an alliance. The enemy of my ally threa- 
tens me with a vaſt ſuperiority of force; my fate is in his 
hand: he tequires me to give up the liberty of furniſh- 


ing any force againſt him. Neceſſity and the care of 


my ſafety frees me from my engagements. Thus it was 
that Lewis XIV. compelled Victor Amadeus Duke of 
Savoy to quit the party of the allies. But then the ne- 
ceſſity muſt be very urgent. It is only poltroons or the 
perfidious who avail themſelves of the leaſt fear to break 
their promiſes, and be wanting in their. duty. In the 
late war the King of Poland, Elector of Saxony, and the 
King of Sardinia, firmly held out againſt the misfortunes 
of events, and to their great honour, could not be 
brought to treat ſeparate from their allies. 

Another reaſon renders theſe treaties of neutrality uſe- 
ful, and even neceſſary z the nation which would ſecure 


its tranquillity amidſt the flames of war kindling in its 


neighbourhood, cannot take better meaſures than by 
concluding treaties with both parties, expreſly agree- 
ing with what each may do or require in virtue of the 
neutrality. This is the method of ſecuring peace, and 


preventing all ehieane and altercation. 


Without ſuch treaties it is to be feared diſputes will of- 


ten ariſe on what neutrality does, and does not allow. 


This ſubject offers many queſtions which authors have 
diſcuſſed with great heat, and which have given riſe to 
the moſt dangerous quarrels between nations i yet the law 
of nature and of nations has its invariable principles, 
and affords rules on this head, as well as on the others. 
Some things alſo have grown into cuſtom among ciyiliz- 


- ed nations, andare to be conformed to by thoſe who 


would not incur the reproach of unjuſtly breaking the 


peace. Asto the rules of the natural law of nations, they 
| ; reſult 
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reſult from a juſt combination of the laws of war, with 
the liberty, the ſafety, the advantages, the trade, and 
the other rights of neutral nations. Tis on this princi- 
ple that we ſhall lay down the following rules. 

Firſt, Whatever a nation does in a uſe of its own rites, 
and ſolely with a view to its own good, without parti- 
ality, without a deſign of favouring one power to the 
prejudice of another ; cannot, I ſay, in general be con- 
ſidered as contrary to neutrality, and becomes ſuch only 
upon particular occaſions, when it cannot take place 


without injury to one of the parties, who has thena par- 


ticular right to oppoſe it. Thus the beſieger has a right 
to prohibit acceſs to the place beſieged. (See Sect. 117. 
in the ſequel.) Excluſively of this kind of caſes the quar- 
rels of another cannot deprive me of the free diſpoſal of 
my rights in the purſuit of meaſures which I judge ad- 
vantageous to my country. Therefore, when it is a cuſ- 
tom in à nation, in order for employing and exerciſing 
its ſubjeQs, to permit levies of troops in favour of a pow- 
er in whom jt is pleaſed to confide ; the enemy of this 
power cannot call theſe permiſſions hoſtilities; unleſs giv- 
en for invading his territories, or for the defence of a 
cauſe manifeſtiy gdious and unjuſt, He cannot even 
claim, with any right, that the like ſhould be granted 
to him; becauſe this people may have reaſons to refuſe 


him, which do not hold good with regard to his adver- 
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ſary: and who but this nation ſhall be judge of its 'n 


conveniency. The Switzers grant levies of troops to 
whom they pleaſe, as we have already obſerved, and no- 
body hitherto has thought fit to quarrel with them on this 
head. However it muſt be owned, that were theſe le- 
vies conſiderable, and formed my enemy*s principal 
ſtrength, while I, without alledging any ſolid reaſon, 
ſhall be abſolutely refuſed the like privilege ; I ſhall be 
thence entituled, and with good reaſon, to look on that 
nation as leagued with my enemy; and in this caſe the 
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care of my own ſafety would warrant my treating them 
as ſuch. It is the ſame in reſpect of money, which it 
was uſual with a nation to lend out at intereſt. If the 
ſovercign or his ſubjects lend money to my enemy, and 
refuſe it to me, becauſe they have not the ſame confi- 
dence in me; this is no breach of neutrality. They 
lodge their ſubſtance, where they think it ſafeſt. If ſuch 


preſerence be not founded on reaſons, I may impute it 


to ill. will againſt me, or to a predilection of my enemy. 
Vet it I ſhould make it a pretence for declaring war, both 


the true principles of the law of nations, and the happy | 


cuſtom eſtabliſhed in Europe, would join in condemning 
me. Whilſt it appears that this nation lends out money 


purely for improving it by intereſt, it is at liberty to diſ- 


F. 111. 
Ofthe trade of 
meutral nations 
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poſe of it according to its own diſcretion, and I have no 


reaſon to complain. 


But if the loan be manifeſtly for enabling the « enemy 


to attack me; this would be concurring in the war 


againſt me, 
Were ſuch troops furniſhed to my enemy by the 


Mate itſelf, and at its expence, as alſo the money lent 
to him without intereſt, it would be no longer a queſtion 


whether ſuch ſuccour be incompatible with neutrality. 


Farther, it may be affirmed on the ſame principles, 
that if a nation trades in arms, timber, ſhips, military 
ſtores, &c. I cannot take it amiſs that it ſells ſuch 
things to my enemy, provided it does not refuſe to ſell 
them to me alſo. It carries on its trade without any de- 
ſign of injuring me, and i in continuing it the ſame as if 
J was not engaged i in war, that nation gives me no juſt 


cauſe of complaint. 


I here ſuppoſe that my enemy goes himſelf into a neu- 
tral country, to purchaſe what he has occaſion for, Let 


us now diſcuſs another point, namely, the trade, which 


| neutral nations carry on with my enemy 8 country. It 


is certain that as they have no part in my quarrel, they 
are 
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are under no obligation to abandon their trade that they 
may avoid furniſhing my enemy with the means of 
making war. Should they refuſe not to ſell me any of 


quantities of them to my enemy, with a manifeſtintenti- 
on-of favouring him ; ſuch a partiality would exclude 
them from the neutrality they enjoyed. But if they 
only continue their cuſtomary trade, they do not there- 
by declare themſelves againſt my intereſt; they only 
exercife a right which they are under no obligation of 
ſacrificing to me. 

On the other hand, whenever I am at war with a na- 
tion, both my ſafety and welfare prompt me to deprive 
it, as far as poſſible, of every thing which may enable it 


its force, If this law warrants me on occaſion, to ſeize 
what belongs to another, ſhall it not likewiſe warrant me 


#7 to ſtop every thing relative to war, « hich neutral nati- 
wy ons are carrying to my enemy. Even if I ſhould by 
taking ſuch meaſures render all theſe neutral nations my 

the enemies, I had better run the hazard than ſuffer him who 
lent is actually at war with me, to be thus freely ſupplied to 
on the great increaſe of his power. It is therefore very pro- 
1136 per and very ſuitable to the law of nations, which diſap- 
iples, proves of multiplying the cauſes of war, not to conſider 
litary thoſe ſeizures of the goods of neutral nations as acts of 

ſuch hoſtility. 

o ſell When I have notified to them my declaration of war 
y de- againſt ſuch or ſuch a people, if they will afterwards run 
as if the riſque of ſupplying them with things relative to war, 
o juſt let them not complain if their goods fall into my hands; 
for I do not declare war againſt them becauſe they at- 
neu- tempted to carry ſuch goods. They ſuffer indeed by a 
Let war, in which they have no concern ; but it is acci- 
yhich dentally. I do not oppoſe their right, I only make uſe 
y, It of my own; and ifour rights claſh with, and reciprocal- 


ly 


theſe articles by taking meaſures for tranſporting great 


to reſiſt or hurt me. Here the law of neceſſity ſhews | 
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ly injure each other, it lows from the effect of an inevi- 
table neceſſity. This is a colliſion, which happens every 
day in war. When purſuant to my rights I exhauſt a 
country, from whence you drew your ſubſiſtence ; when 
I beſiege a city with which you carried on a large trade; 
I doubtleſs injure you, I cauſe loſſes and i inconveniences z 
but it is without any deſign of hurting you. I only make 
uſe of my rights, and conſequently do you no injuſtice. 

But that limits may be ſet to theſe inconveniences, 
that the commerce of neutral nations may ſubſiſt in all 
the freedom which the laws of war will admit, there 
are rules to be obſerved, and on which Europe ſeems to 
be general] y agreed. ö 


The firſt is carefully to diſtinguiſh common goods 


which have no relation to war, from thaſe peculiarly 


ſubſervient to it. In the trade of the former, neutral na- 


tions are to enjoy an entire liberty; the parties at war 
cannot with any reaſon deny. it, or hinder the importatj- 


on of ſuch goods into the enemies country. In this the 


care of their ſafety, the neceſſity of defence, does not 
authorize them, as by theſe the enemy does not become 
more formidable. An attempt to moleſt or deſtroy this 
trade would be a breach of the rights of neutral nations, 
A flagrant 1 injury | to them; neceſſity, as we have juſt ob- 
ſerved, being the only reaſon which can authorize a re- 
ſtriction of their trade and navigation to the ports of the 

enemy. England and the United Provinces having 
agreed in the treaty of Whitehall, ſigned on the 224. 
Auguſt 1689, to notify to all ſtates, not at war with 
France, that they would attack, and previouſly declared 
every ſhip bound to, or coming out of the harbours of that 
kingdom, to be a lawful prize; Sweden and Denmark, 
from whom ſome ſhips had been taken, entered into a 


counter-treaty on the 17th March 1693, for maintain- 


ing their * and procuring * ſatisfaction. And the 
mar itime 
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maritime powers perceiving that the complaints of the 
two crowns were well grounded, did them juſtice. = 

Commodities particularly uſed in war, and the impor- 
tation of which to an enemy is prohibited, are called 
contraband goods. Such are arms, military and naval 
ſtores, timber, horſes, and even proviſions, in certain 
junctures, when there are hopes of reducing the enemy 
by famine. 

But in order to hinder the carrying contraband goods 


to an enemy, are we only to ſtop and ſeize them, paying 


the coſt to the owner; or have we a right to confiſcate 
them? Barely to ſtop theſe goods would be generally 
ineffectual, eſpecially at ſea, where there is no poſſibility 
of cutting off entirely all acceſs to the enemy's harbours. 
All contraband goods therefore, on being ſeized, are 


confiſcated, that the fear of loſs by reprefling the avi- 


dity of gain, may induce the merchants of neutral 
countries to forbear ſupplying the enemy with contra- 


band goods. And indeed it is ſo much the concern of a 


yation at war, to hinder as much as poſſible the carry- 
ing any ſuch commodities to the enemy, which 
ſtrengthen and render him more dangerous, that neceſ- 
ſity, the care of its welfare and ſafety authorize it to 
take effeQual methods, by declaring that all commodities 
of that nature, deſtiged for the enemy, ſhall be conſi- 
dered as lawful prize. On this account it notifies to the 
neutral ſtates the declaration of war (Sect. 63.) and 
theſe uſually give orders to their ſubjects to decline all 
contraband commerce with nations at war, declaring 
that if they are taken in it, the ſovercign cannot prote& 
them. In this particular the preſent cuſtoms of Europe 
ſcem to be generally agreed, though this did not happen 
till after many variations, as may be ſeen in the note of 


0 See other inſtances in Grotius, Lib, III. Ch. I. Sc. 5. Note 6. de jure 
helli & pacis. 
Grotius, 
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Grotius, juſt cited, and particularly by the ordinanees of 


the Kings of France, in the years 1543 and 1584, of 
which only allow the French to ſeize contraband goods, the 
and to keep them on paying the value, The modern oy 
cuſtom is certainly far more agreeable to the mutual du- FRG 
ties of nations, and entirely adapted to the preſervation TH 
of their reſpective rights. The nation at war is highly « 
concerned to deprive the enemy of all foreign aſſiſtance, 2 
and this gives it a right to conſider thoſe who carry to Ti 
its enemy things neceſſary to war, if not abſolutely as « | 
enemies, yet as people who make little difficulty of «| 
hurting it, and therefore puniſhes them by the confiſca- = 
tion of their goods. Should their ſovercign offer to pro- ceed 
te& them it would be equal to his furniſhing the enemy a 
with theſe ſuccours himſelf : a meaſure doubtleſs incom- gula 
patible with neutrality. A nation that without any other dend 
motive than the proſpect of gain, is employed in ſtrength- preſe 
ening my enemy, without regarding how far I may ſuf- bills « 
fer 2, is certainly far from being my friend, and gives any f 
me a right to conſider and treat it as an aſſociate of my for ſu 
enemy. To avoid therefore perpetual ſubjects for com- | Fg 
plaint and rupture, it has been agreed in a manner en- tral f 
tirely grounded on true principles, that the powers at WY 
war may ſeize and confiſcate all contraband goods, which NY 
neutral perſons ſhall attempt to carry to their enemy, 3 
without any complaint from the ſovereign of thoſe mer. E 
chants; as on the other hand, the power at war does to be l 
not impute to the neutral ſovereigns theſe practices of right L 
their ſubjects. Care is even taken to ſettle every par- tainder 
ticular of this kind in treaties of commerce and navi- en this 
gation. | themſe 
| the cap 
= In our time the King of Spain rine Corſalrs with miliary ſtores, and ſwerabl 

has prohibited all Hamburg ſhips thus oblige it to revoke its contract 5 
from entering his harbour?, that city with the late. than if 


having engaged to furniſh the Alge- 
Without 
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Without ſearching neutral ſhips at ſea, the commerce 
of contraband goods cannot be prevented. There is 
then a right of ſearching. Some powerful nations have 
indeed, at different times, refuſed to ſubmit to this 
ſearch. ** After the peace of Vervins, Queen Eliza- 
e beth continuing the war with Spain, deſired the King 
« of France to allow that all French ſhips on their voy- 
«© age to Spain may be ſearched, in order to diſcover 
„ whether they did not ſecretly carry military ſtores ; 
«© but this was refuſed, as an injury to trade and a 
% favourable occaſion to pillage.” >. At preſent a neu- 
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tral ſhip refuſing to be ſearched, would from that pro- _ 


cceding alone be condemned as lawful prize. But to 


avoid inconveniencies, violence, and every other irre- 


gularity, the manner of the ſearch is ſettled in the 
treaties of navigation and commerce. According to the 
preſent cuſtom credit is to be given to certificates and 
bills of lading, produced by the maſter of the ſhip ; unleſs 
any fraud appear in them, or there be very good reaſon 
for ſuſpeQing their validity. 

Etfecds belonging to an enemy found on board a neu- 
tral ſhip are ſeizable by the rights of war ; but by the 
law of nature the maſter is to be paid his freight, and 
not to ſuffer by the ſeizure. 

The effects of neutrals found in an enemy's ſhip, are 
to be reſtored to the owners, againſt whom there is no 
right of confiſcation, but without any allowance for de- 
tainder, decay, &c. The loſs ſuſtained by the neutrals 
en this occaſion is an accident, to which they expoſe 
themſelves by ſending them in an enemy's ſhip ; and 
the captor in making uſe of the law of war, is not an- 
ſwerable for any accidents reſulting from it, no more 
than if a neutral paſſenger, who happened unfortunately 


Þ Grotius ubi ſupra. 
to 


11 
u. 4 
enemy found in 
2 neut tal thip. 


F. 116. 
Neutral eſſecte 
on board the 


enemy's ſhips. 


place — 


ties ot ecutrals, 


| 
$3 


OF THE NEUTRALITY, c. Book III. Ch. VII. 


do be in an enemy's ſhip, ſhould be killed in the engage - 


ment. 
Hitherto we 107 conſidered the commerce of neutral 


nations with the territories of the enemy, in general. 
There is a particular caſe where the rights of war extend 
ſtil! farther. All commerce is entirely prohibited with a 
befieged town. If I lay fiege to a place, or only form 
the blockade, I have a right to hinder any one from en- 
tering, and to treat as an enemy whoever attempts to 
enter the place, or carry any thing to the beſieged, 
without my leave; for he oppoſes my enterprize 3 may 
contribute to the miſcarriage of it ; and thus cauſe me 
to fall into all the evils of an unſucceſsful war. King 
Demetfius hung up the maſter and pilot of a veſſel car- 
rying proviſions to Athens, when he almoſt reduced the 
city by famine *. In the long and bloody war carried 
on by the United Provinces againſt Spain, for the reco- 
very ot their liberties, they refuſed the Engliſh the !i- 
berty of carrying goods to Dunkirk, before which the 
Dutch fleet lay b. 

A neutral nation continues with the two partics at 
war, in the ſeveral relations nature has placed between 
nations. It is ready te perform towards them both, all 
the duties of humanity, reciprocally due from nation ta 
nation. It is in every thing, not directly relating to 
war, to give them all the aſſiſtance in its power, and 
of which they may ſtand in need. But this aſſiſtance is to 
be given with impartiality, that is, in not refuſing to 
one of the parties any thing on account of his being at 
war with the other. (Sect. 104.) This does not hinder 
a neutral ſtate having particular connections of friend- 
ſhip and good neighbourhood with one of the parties at 
war, from granting him in whatever does not relate to 
military tranſactions the preference due to friends: 


Plutarch in Demetrio. b Grocius ut ſupra. 
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Much more may he, without giving offence, continue 
to him, for inſtance in commerce, ſuch indulgencies as 
have been ſtipulated in their treaties. It is therefore 
equally to allow, as far as the public good will permit, 
the ſubjects of the contending parties to viſit its territo- 
ries on buſineſs, for purchaſing proviſions, horſes, and 
in general every thing they ſtand in need of ; unleſs by 
a treaty of neutrality it has promiſed to refuſe to both 
Parties ſuch commodities as are uſed in war. Amidſt 
all the wars which diſturb Europe, the Switzers keep 
their country in an unexceptionable neutrality. Every 
nation indiſcriminately is allowed to come thither, and 
purchaſe proviſions, if the country has a ſurplus, horſes, 
military ſtores, &e. 

An innocent paſſage is due to all nations with whom a C. 119. 
ſtate is at peace (Book II. Sect. 123.) And this duty uf in 
comprehends troops equally with individuals. But the — 
ſovereign of the country is to judge whether this paſſage 
be innocent, and it is very difficult for that of an army 
to be entirely ſo. In the late wars of Italy, the territo- 
ries of the republic of Venice, with thoſe of the Pope, 
ſuſtained very great damages by the paſſage of armies, 
and often became the theatre of the war. _ 

The paſſage therefore of troops, and eſpecially that of | 
a whole army, being no matter of indifference ; he who 
defires to march his troops through a neutral country is 
to aſk the ſovereign's permiſſion. To enter his territory 
without his conſent, is a violation of the rights of ſove- 
reignty and ſupreme dominion, by virtue of which this 
country is not to be diſpoſed of for any uſe whatever, 
vithout his permiſſion, either tacit or expreſſed. And 
a tacit permiſſion for the paſſage of troops is not to be 
preſumed, as the conſequences of ſuch a paſſage may be 
very detrimental. 
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2 being no longer innocent. 
In all doubtful caſes, the judgment of 1 is 


to be referred to concerning the innocence of the uſe de- 


fired to be made of things belonging to another. (Book 
II. Sect. 128. 130.) And his denial is to be - obſerved, 
though poſſibly unjuſt. If the refuſal was evidently un- 
juſt, and in the caſe now before us, the paſſage unqueſ- 
tionably innocent, .a nation may do itſelf juſtice, and 
take by force what it was unjuſtly denied. But we have 
already obſerved that it is very difficult for the paſſage of 
an army to be abſolutely innocent, and much more ſo for 
the innocence to be very evident. The evils it may 
occaſion, the dangers that may attend it, are ſo various, 
depend on ſo many particulars, and are ſo complicated, 
that to foreſee and provide for every thing is next to im- 
poſſible. Beſides, ſelf-intereſt has ſo powerful an influ- 
ence on the judgments of men, that if he who requires 


the paſſage is to judge of its innocence, he will admit no 


reaſon brought againſt it, and thus a door is opened to 
continual quarrels and hoſtilities. The tranquillity and 
common ſafety of nations therefore require that each 
ſhould be miſtreſs of its own territory, and at liberty to 
deny every foreign army an entrance, when it has not 
departed from its natural liberties in this reſpe&, by 
treaties 3 and the only exception in thoſe very rare caſes 
is, when it may be ſhewn in the moſt evident manner, 
that the paſſage required is abſolutely without danger or 
inconveniency. If, on ſuch occaſion, a paſlage be 
forced, he who forces it will not be ſo much blamed 25 
the nation that has indiſcreetly drawn this violence upon 
itſelf. Another caſe excepted alſo, is that of extreme 
neceſſity. Urgent and abſolute necefiity ſuſpends all the 
right of property (Book II. Set. 119. 123.) And if the 


proprietor be not under the ſame caſe of neceſſity as you, 
| it 
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it is allowable for you, even againſt his will, to make uſe 
of what belongs to him. When therefore an army muſt 
periſh, or never return to its own country without paſſing 
through neutral territories, it has a right to force a paſ- 


$11 


ſage, notwithſtanding the ſovereign's denial, and to clear 


its way by the ſword. But it is firſt to aſk leave to paſs, 
to offer ſecurities, and pay whatever damages it occa- 
ſions. This was the behaviour of the Grecks on their 
return from Aſia, under the conduct of Ageſilaus *. 
Extreme neceſſity may even authorize the temporary 
ſeizure of a place, and the putting a garriſon therein for 
defending itſelf againſt the enemy, or preventing him in 
his defigns of ſeizing this place, when the ſovereign is 
not able to defend it. But when the danger is over it muſt 
be immediately reſtored, paying all the charges, incon- 
veniencies, and damages, cauſed by ſeizing the place. 

When the paſſage is not of abſolute neceſſity, the 
danger alone of admitting a powerful army into one's 
country authorizes a denial. The commander may be 
diſpoſed to make himſelf maſter of it, or at leaſt may act 
as ſovereign, and live at diſcretion. Let it he ſaid with 
Grotius b, that he who requires the paſſage is not to be 
deprived of his right for our unjuſt fears. A probable 
fear, founded on good reaſons, gives us a right to avoid 
what may render it real, and the conduct of nations 
affords too ſolid a foundation for the fear in queſtion. 
Beſides a right of paſſage is not a ferſe right, unleſs in 
the caſe of an urgent neceſi y, or the moſt perfect evi- 
dence that the paſſage is innocent. 

But in the preceding paragraph I ſuppoſe it imprac- 
ticable to give ſecurity ſufficient to remove every cauſe 
of fearing the attempts and violence of him who de- 
mands the paſſage. If ſuch ſecurity can he given, the 
beſt method is to permit them to paſs in ſmall bodies 


* Plutarch's life of Ageſilaus. 
> Book II. Chap. II. Sec. 13. Note 5, 
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only, at the ſame time delivering up their arms. In- 

ſtances of which may be found in hiſtory e. The reaſon pat 

flowing from fear now no longer exiſts; therefore ] 

he who requires the paſſage ſhould conform to every of | 

reaſonable ſecurity, required of him, and conſequently reft 

ſubmit to paſs by diviſions and deliver up his arms, it ſtan 

the paſſage is denied him on any other terms. The out 

choice of what ſecurities he is to give does not belong to ther 

him. Hoſtages or a bond would very often be ſlender exac 

ſecurities. Of what benefit are hoſtages to me, from * 

him who can immediately render himſelf my maſter ? 1 

And of as little effect is a bond againſt a much ſuperior Pray 

power. | lince 

1 1 But in order to paſs through the territories of a na- ae, 
is always an tion, 1s there a conſtant neceſſty for giving every ſecu- * 
— — — rity it may require? The cauſes of the paſſage are firſt binde 
— of to be diſtinguiſhed, and then the manners of the nation duty, 
| of whom its demanded are to be conſidered. If the deny 
paſſage be not eſſentially neceſſary, and can be ob- of my 

tained only on ſuſpicious or diſagreeable conditions, it 3 

muſt be laid aſide, as in the caſe of a refuſal (Sect. 122.) n 

But if neceſſity warrants me to paſs, the conditions on COTE 

which the paſſage will be granted may be accepted or myſelf 

rejected, according to the manners of the people I am arms 11 

treating with. Suppoſe J am to croſs the country of a nations 

wild, faithleſs, and barbarous nation; ſhall I leave myſelf obſerva 

at its diſcretion by giving up my arms, and cauſing my pretenc 
troops to march in diviſions? This is ſo dangerous 2 ſick a 

ſtep that I believe none will impoſe it on me. Neceſſity they ca 
authorizes me to paſs, and even to paſs in ſuch a poſ- their en 
ture as will ſecure me from any ambuſh or violence. 1 policy . 
will offer every ſecurity that can be given, without A po 
weakly expoſing myſelf ; and if the offer is rejected, | and, fir. 
mult be guided by neceſſity and prudence. I add, and by the f 
; bear 

© The Eleans, and the ancient inhabitants of Cologu. See Grotius ibid. — 
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by the moſt ſcrupulous moderation, that I may not treſ- * 
paſs on the right derived from neceſſity. | 

If the neutral ſtate grants, or refuſes a paſſage to one Þ = ley 
of the parties at war, it is in like manner to grant or — 4 
refuſe it to the other, unleſs the alteration of circum- parties as to the 
ſtances gives it ſolid reaſons for acting otherwiſe. With. ge. 
out ſuch reaſons, to grant one what is refuſed to ano- 
ther, would be ſhewing partiality, and receding from an 
exact neutrality. | 

When I have no reaſon to refuſe the paſſage, the 1 13 
party againſt whom it is granted has no room for com- granting « pai- 
plaint, much leſs for making it a pretence for a war ; —8 
ſince I did no more than what the law of nations en- 
joins (Sect. 119.) Neither has he any right to require 
that I ſhould deny the paſſage ; becauſe he is not to 
hinder me from doing what I think agreeable to my 
duty, and even on occafion when I might with juſtice 
deny the paſſage, it is allowable in me not to make uſe 
of my right, eſpecially when I ſhould be obliged to ſup- 
port my refuſal by my ſword. Who will take upon 
him to complain of my having permitted the war to be 
carried into his own country, rather than draw it on 
myſelf? It cannot be required that I ſhould take up 
arms in his favour, unleſs obliged to it by a treaty. But 
nations more intent on their own advantages than the 
obſervation of ſtrict juſtice, are often very loud on this 
pretended ſubje& of complaint. In war eſpecially they 
ſtick at no meaſures; and if by their threatenings 
they can intimidate a neighbour to refuſe a paſſage to 
their enemy, they conſider this conduct as a ftroke of 
policy . 

A powerful ſtate will oppoſe theſe unjuſt menaces, 5 «28. 
and, firm to its juſtice and glory, will not be diverted Tis fate may 
by the fear of a groundleſs reſentment: it will not even far ofthe re- | 
bear the menace. But a weak nation, unable to make oppoſite party. 

x ibid. BY good its party, will be under a neceffity of conſulting its 


Lt lafety ; 


514 
— »% 


F. 129. 


And that its 
country may not 
become the the- 


tre of war. 


K. 130. 


What i Is cone 
taincd in the 


graat of _y_ 


§. 131. 
Safety of the 
paſſage, 


OF THE NEUTRALITY, e. Book III. cp. vn 


ſafety ; and this important concern authorizes, it to refuſe 


a paſſage, which w ould expoſe it to dangers #90 power- 
ful for it to repel. 

| Another fear may alſo warrant the refuſal, namely, 
that of drawing « on its country the calamities of war. 
For ſhould even be again to whom the paſſage is granted, 


obſerve ſuch moderat on as not to make uſe of menaces 
that i it may | be refuſed, he will alſo on his part demand 


S+®* 


country will become the theatre of war- The infinite 
evils of ſuch a Gtuation are an unexceptionable reaſon 
for refuſing the paſſage. In all theſe caſes he who ſhould 
attempt to force a paſſage injures the neutral pation, 
and gives it the greateſt « cauſe poſſible to join with the 
contrary party. The Switzers, in their alliances with 
France, have promiſed | not to grant a paſſage to its ene- 
mies. They ever reſuſe it to all ſovercigns at war, 
in order to ſecure their frontiers from this calamity. 
And they take care that their territory ſhall be reſpected; 
but make no ſcruple of granting a paſſage to recruits 
paſling i in ſmall bodies and without arms. 

The grant of paſſage includes that of every particular 


| conneQed with the paſſage of troops, and of things 


without which it would not be practicable: ſuch as the 
liberty of carrying whatever may be neceſſary to an ar- 
my, that of exerciſing military diſcipline on the officers 
and ſoldiers, and that of buying at a reaſonable rate every 
thing a an army may ous unleſs a fear of IEG render 


D. 


them their proviſions. ; * 
| 65 


He who grants the paſſage i is, as far as lies in his 
power, to take care it be ſafe. This geod faith requires; 


for to 40 otherwiſe would be drawing thoſe who arc 
paſling into a ſnare. 


For 
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For this reaſon, and as ſtrangers can do nothing in a 
country againſt the ſovereign's will, to attack an enemy de 
in a neutral country, or commit in it any other hoſtility, 
The Dutch Eaſt-India fleet 

having put into Bergen in Norway, in 1666, to avoid 
the Engliſh, were attacked by them. - But the govern- 
ment'of Bergen fired on the aſſailants, and the court of 
Denmark *complained, perhaps too faintly, of an enter- 
prize ſo injurious to its rights and dignity a. 


| To ſecute priſoners or ſpoil in a place of ſafety are 


acts of war, conſequently not to be done in a neutral 
country 3 and whoever permitted it would break the 
neutrality, as favouring one of the parties. 
ſpeak of priſoners and goods, not yet perfediy in the 
enemy's power, the capture of which is not, if I may 


But I here 


be allowed the expreffion, fully compleated. A flying 
party, for inſtance, cannot make uſe ol a neighbouring 


and ſpoil. 
ſupport its hoſtilities. 


a right to diſpoſe of them any where. 


4, © © -« #8 


When the capture is completed, 
and the booty abſolutely in the enemy's power, no en- 
quiry is made how he came by ſuch effects, and he has 


A privater car- 


ries his prize into a neutral port, and there freely ſells it; 
but he would not be allowed to put his priſoners aſhore, 


in order to confine them; for to keep or detain priſoners 


of war is a continuation of hoſtilities: 


On the other hand it is certain, that on my enemy's | 
being defeated; and too nuch weakened to eſcape me, 
if my neighbour affords lim a retreat, allows him time to 
recover, and watch a favourable opportunity of making 
a ſecond attack on my territories ; this conduct, fo per- 
nicious to my fafety and intereſts, would be incompatible 
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with neutrality. If therefore my enemy on a defeat 


retires. into a neutral country, however charity may 


injoin him not to refuſe a paſſage and ſafety, he is to 


cauſe the troops, as ſoon as poſſible, to continue their 
march, and not permit them to watch an oppor- 
tunity for attacking me. Becauſe otherwiſe he gives 
me a right to enter his territories in queſt of my enemy; 
a misfortune that too often attends nations unable to 


command reſpect. Their territories ſoon become the 


ſczne of war; armies march into it, encamp, and fight, 
as in a country open to all commerce. 


Troops to whom a paſſage is granted, are not to oc- 


caſion the leaſt damage in a country; they are to keep 
the public roads, and not to enter the poiſcſſons of pri- 


vate perſons; to obſerve the moſt exact diſcipline, 


and punctually pay for every thing they want. And 


if the licentiouſneſs of the ſoldiers, or the n:ceflity 


of ſome operations, as encamping, intrenching, and 
the like, have cauſed any damage, the commander 
or his ſovercign is to make reparation. All this requires 
no proof. By what right is an army to cauſe loſſes to a 
country, when the molt he could aſk was an innocent 
paſſage ? 5 
Nothing hinders but that a ſum for damages, which it 
would be difficult to eſtimate, and for the inconveniences 
naturally reſulting from the paſſage of an army, ſhould 
be agreed on. But it would be ſordid to ſell the very 
grant of paſſage, nay even unjuſt, if the paſſage be at- 
tended with no damage; ſince, in this caſe, it is due. 
The ſovereign, however, of the country is to take care 
that the damage be paid to the parties who ſuffer, for no 
right authorizes him to reſerve what is given for their 
indemnity. Too often indeed. the weak ſuſtain the loſs, 
and the powerſul retain the compenſation. 
Luaſtly, as an innocent paſſage can be due only to juſt 
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for a war manifeſtly unjuſt, as, for inſtance, to invade 
a country without a reaſonable pretence. Thus Julius 
Cæſar denied a paſſage to the Helvetians, who wert quit- 
ting their country in order to conquer a hetter. Vet 
policy ſeems to have had a greater ſhare in his denial than 
the love of juſtice : But on this oc, he was entitled 
to follow the maxims of his prudence. A ſovereign who 
is in a condition to refuſe without fear, ſhou'd doubtleſs 
refuſe in the caſe we now ſpeak of. But if it be dangerous, 
he is nat obliged to expoſe himſelf for the ſecurity of ano- 
ther; nay, to hazard raſhly the quiet and welfare of his 
people is abſolutely a very great breach of his duty. 


CH AF VIE 


Of the Law of Nations in War, and frft, of what there? is a 
Right of doing, and what is permitted in a juſi War 
againſt the Enemy's Perſon. 


HAT we have ſaid hitherto concerns the right 

of making war; let us now proceed to the right, 
which is to take place in the war itſelf, and to the rules 
which nations ſhould reciprocally obſerve, even when 
deciding their differences by arms, We ſhall begin with 
the rites of the nation, which makes a juſt war, and diſ- 
cuſs what is allowed to it againſt its enemy. All 
theſe are to be deduced from one fingle principle, 
the end of a juſt war. For when the end is lawful, 
he who has a right to proſecute this end is warranted 
in the uſe of all neceſſary means to attain it. The 
end of a juſt war is to revenge or prevent injury 
(Sect. 28.) that is, to procure by force the juſtice which 
cannot otherwiſe be obtained; to compel an unjuſt per- 
ſon to repair an injury already done, or to give ſecurities 
againſt any wrong threatened by him. Ona declaration 


of war, therefore, this nation has a right of doing againſt 


the 
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OF THE LAW OF 


the enemy, whatever is neceſſary to this juſti fiable end 
of bringing him to reaſon, and obtaining juſtice and ſe- 
curity from him. 

The lawful end gives a true right only to thoſe means 
which are neceſſary for obtaining ſuch end. Whatever 
exceeds this is cenſured by the law of nature, is faulty, 
and will de condemned at the tribunal of conſcience. 
Hence it is that the right to ſuch or ſuch acts of hoſtility | 
varies according to their circumſtances. What is juſt. 
and perfectly innocent in a war, in one particular ſituati- 
on, is not always ſo in another. Right goes hand in 
hand with neceſſity, and the exigency. of the caſe ; but 
never exceeds it, It being, however, very difficult al- 


ö ways to form a preciſe judgment of what the preſent caſe 


requires, and every nation being | the judge of what its 
own part: cular ſituation will allow (Prelim. Sect. 16.) 
nations muſt in this particular conform to general rules. 
Accordingly, wheneaer it is certain and evident that ſuch 
a meaſure, ſuch an act of hoſtility, i is neceſſary i in gene- 
ral for over-powering the enemy 's refiſtance, and attain- 
ing the end ofa lawful war; this meaſure taken i in gene- 
ral is « nocounted by the law of nations a . juſt right ü in, 
when he might attain his end by 18 methods, is not 
innocent before God and his conſcience. On this the dif- 
ference between what i is juſt, equitable, irreprehenſible i in, 


war and what is only.; allowed, and not punjſhed among 
nations is founded. The ſovereign | who would preſerve. 


a pure conſcience, and punctually diſcharge the duties of 
humanity, is never to loſe ſight of what we have already 
obſerved more than once, that nature gives him a right 
of F making war , only i in caſes of neceſſity, when a reme- 
dy, ever diſagrecable, though often neceſſary, muſt be 
uſed againſt obſtinate injuſtice or violence. If he is pe- 
netrated with this great truth, he will never carry the 
remedy beyond, its duc limits, and will be very careful 

| | that 
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that it ſhall not fall with greater weight on mankind, and 


cauſe more calamity and deſolat ion than is requiſite for 
the defence of his rights and the care of his ſafety. : 


The buſi neſs of a juſt war being to ſuppreſs violence 
and injuſtice, it gives a r. ght to compel by force, him 


who is deaf to the voice of juſtice. It gives a right 


of doing againſt the enemy whatever is neceſſary for 
weakening him; for diſabling him from making g any ſar- 
ther reſiſtance in ſupport of his injuſtice ; af the moſt 
effectual, the moſt proper methbds may be choſen, pto- 


vided they have nothing odious, be not unlawful in 


themſelves, or exploded by the law of nature. 

Anenemy attacking me unjuſtly, gives me an undoubt- 
ed right of repelling his violences, and he who oppoſes 
me in arms, when I 'demand only my right, becomes 


himſelf the real'aggreſſor by his unjuſt reſiſtance: he is 


the firſt author of the violence, and obliges me to make 
uſe of force for ſecuring myſelf againſt the wrongs n- 
tended me, either in my perſon or poſſeſſions. For if the 
effects of this force proceed ſo far as to take away his life, 
he owes the misfortune to himſelf; for if by ſparing him 
I ſhould ſubmit to the injury, the good would ſoon be- 
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come the prey of the wicked. Hence the right of killing 


enemies in a juſt war is derived ; when their reſiſtance 
cannot be ſuppreſſed, when they are not to be reduced, 
by milder methods, there is a-right of taking away' their 
life. Under the name of enemies, as we have already 
ſhewn, are comprehended, not only the firſt author of 
the war, but likewiſe all who join — and fight for 
his cauſe. 

But the very manner by which the right of killing 
enemies is proved, points out alſo the limits of this right. 
On an enemy's ſubmitting and delivering up his arms, 
we cannot with juſtice take away his life. Thus in a 
battle quarter is to be given to thoſe, who lay down their 


arms, and at a ſiege, a garriſon offering to capitulate are 


never 
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OF THE LAW OF. Book III. Ch. VIII. 


never to be refuſed their lives. 
which moſt nations in Europe carry on wars at preſent, 
cannot be too much commended ; if ſometimes in the 
heat of aftion the ſoldier refuſes to give quarter, it is 
always contrary to the inclination of the officers, who 
eagerly interpoſe for ſaving the lives of ſuch c enemies as 


have laid down their arms. 


There is however one caſe, where life may be denied 


an enemy, who ſurrenders, and alſo capitulation refuſed 
to a place. This is when the enemy has been guilty of 
ſome enormous breach of the law of nations, and parti- 
cularly if it be at the ſame time a violation of the laws of 


war. This denial of quarter is no natural conſequence 


| of the war, but the puniſhment of his crime ; a puniſh- 


ment which the injured party has a right to infli@ but 
for this penalty to be juſt it muſt fall on the guilty. 
When the war is with a ſavage nation, which obſerves 
no rules, and never gives quarter, it may be chaſtiſed in 
the perſons of any ſeized or taken, they are among the 
guilty, that by this rigour they may be brought to con- 
form. to the laws of humanity. But wherever ſeverity 
is not. abſolutely neceſſary, clemency 1s to be uſed, 
Corinth was utterly deſtroyed for having violated the law 
of nations towards the Roman ambaſſadors. However 
that ſeverity has been cenſured by Cicero and other great 
men. He who has even the moſt juſt cauſe to puniſh a 
ſovereign as his enemy, will always incur the reproach 
of cruelty, ſhould he cauſe the puniſhment to fall on the 
There are other methods of chaſtifing 
the ſovereign : as the depriving him of ſome of his rights, 
taking from him towns, and provinces. The evil which 
the whole nation ſuffers then, is a participation inevita- 


ble to the members of a political ſociety. 


This leads us to ſpeak of a kind of retortion <a 
praiſed in war, under the name of repriſals. If a ge- 


neral of the enemy pals; without wy juſt reaſon, cauſed 
| | | ſome 
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ſome priſoners to be hanged, a like number of his men, 


521 


and of the ſame rank, will be hung up, ſignifying to him 


that this retaliation will be continued for obliging him to 


obſerve the laws of war. It is a ſad extremity thus to 


put a priſoner to death for his general's fault, and if this 
priſoner before was. promiſed his life, repriſals cannot be 
made on him with any colour of juſtice. Vet as a prince 
or his general has a right of ſacrificing the life of his ene- 


mies to his ſafety, and that of his men, if hei is engaged with 


an inhuman enemy, who frequently commits ſuch enor- 
mities, he appears to have a right of refuſing lite to ſome 


of the priſoners he may take, and of treating them as his 
were treated. But Scipio's generoſity is rather to be 


imitated : : that great man having reduced ſome Spaniſh 
Princes who had revo'ted againſt the Romans, declared 


to them, that on a breach of their faith he would not 


call the innocent hoſtages to an account, but themſelves ; 
and that he would not revenge it on a diſarmed enemy, 


but on thoſe who ſhould be found i in arms 2. Alexander 


the Great, having cauſe of complaint a Darius, for 


ſome malpractices, ſent him word, that if he con- 


tinued to make war in ſuch a manner, he would purſue 
him to the utmoſt, and give no quarter b. It is thus an 


enemy, violating the laws of war is to be checked, and 
not by cauſing the penalty duc to his crime to fall on 


innocent victims. 

How could i it be conceived in a knowing Se, that it 
is lawful to puniſh with death a governor who has de- 
fended his place to the laſt extremity, or who in a weak 
place has preſumed to make a ſtand againſt a royal 
army? Vet, even in the laſt century, this notion was 
ſo common as to make an article in the law of war, and 


F. 143. 
Whether a go- 


vernor of a place 
can be puniſhed 
with death for 
an obſtinate de- 
fence ? 


even at preſent it is not totally exploded. What a 


thought ! to puniſh : a brave man for having performed 


* Neque ſe in obſides innoxios, ſed =” expetiturum. Tit, Liv, Lib. 
in ipſos, fi defecerint, ſeviturum:: VIII. 


nec ab inermi, ſed ab armato hoſte * Quint, Curt. Lib. IV. Cap. I. XI. 
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his duty. Very different were the principles of Alexan- 
der the Great, when he gave orders for ſparing ſome 


Mileſians, on arceunt of their courage and fidelity e. pay fe 
, As Phyton was led to execution by order of Dionyſius of his 
«the tyrant; for having obſtinately defended the town yourſ; 
„of Rhegium, of which he was governor, he cricd warra 
1 out, that to put him to death for defending the city niſhm. 
1 was unjuſt, and that heaven would ſoon revenge it» But to 
And Diodorus Siculus terms this an unjuſt puniſh- if it is 
«© ment d.“ It is in vain to object, that an obſtinate de- and rig 
fence, eſpecially in a weak place, againſt a royal army, be uſec 
only cauſes a great effuſion of blood to no purpoſe 3 for himſel. 
this defence may ſave the ſtate, by delaying the enemy by alla 
ſome days longer; and befides, courage ſupplies the moned 
want of fortifications. The Chevalier Bayard having honour 
thrown himſelf into Meziers, defended it with his uſual him, v 
intrepidity e, and proved that a brave man is ſometimes will be 
capable of ſaving a place, which another would not and at 
think tenable. The hiſtory of the famous ſiege of Malta to ſurre 
is another inſtance how far men of ſpririt may defend war ma 
themfelves, when thoroughly determined. How many this rig 
places have ſurrendered which by a more regular and life whe 
vigorous defence might have ſtopped the enemy a long been gu 
time, have weakened their forces, occaſioned the loſs of conquer, 
the remainder of the campaign, or even have 'ſaved Reſiſt: 
themſelves ? In the laſt war, whilſt the ſtrongeſt places altern on 
in the Netherlands opened their gates in a few days, leſs. It 
general Lentrum "defended Cont againſt the efforts of very. J 
two powerful armies holding out, in ſo indifferent a port, ble. Le 
forty days from the opening of the trenches, ſaved his duced un 
town, and with it all Piedmont. It is farther-urged that treſs, th: 
by threatening 'a commander with death, you may no neigh 
ſhorten the bloody ſiege, ſpare your troops, and gain a · remainde 
valuable opportunity. My anſwer is, that a brave man to be acqu 
ſurrender, 


* Atrian de Exped. Alexand. Lib. I. yo Grotins. Lib. III. Cap. II. Sect. t = 
Cap. XX. . n. 5. iſting in 7 
* Lib. XIV. Cap. CxIll. quoted 5 Sce his life. | 
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will deſpiſe your. menace, or, provoked at ſuch ignomi- 
nious uſage, will ſell: his life at a dear rate, make you 
pay for your injuſtice, and bury himſelf under the ruins 
of his fort. Bat whatever advantage you might promiſe 
yourſelf: from ſuch an unlawful proceeding; this will not 


warrant you in the uſe of it. The menace of an unjuſt pu- 
niſhment is unjuſt in itſolf; it is an inſult and an injury. 
But to execute it would be barbarous and horrible: and 
if it is not to take effect, I belie ve it will be allowed vain 
and ridiculous .. Juſt and decent means may doubtleſs 
be uſed for inducing a governor not obſtinately to reduce 


himſelf to the laſt extremity; and this is at preſent done 


by all-wiſe and humane generals. A governor is ſum- 


moned to ſurrender, and in the progreſs. of the ſiege an 
honourable and advantageous capitulation is offered 
him, with an intimation that if he ſtays too long, he, 
will be admitted only to ſurrender as a priſoner of: war, 


and at diſcretion ; if he perſiſts, and at length is forced 


to ſurrender at diſcretion, all the ſeverity of the law of 
war may be uſed, both againſt him and his troops. But 
this right never extends ſo far as to deprive an enemy of 


life who lays down his arms (Sect. 140.) unleſs he has, 
been guilty of ſome proportionate crime towards the 
conqueror. SeQ. 141. 


Reſiſtance carried to extremity is pyniſhable in a ſub- 
altern only, on ſuch occaſions hen it is manifeſtly uſe- 
leſs. It is then obſtinacy, and not firmneſs or bra- 


very. The end of true courage being always reaſona- 
ble. Let us ſuppoſe, for inſtance, a ſtate entirely re- 
duced under the conqueror's arms, except one ſingle for- 


treſs, that no ſuccour is to be expected from without, 


no neighbour, no ally, concerns itſelf about ſaving the 
remainder of this conquer̃ed ſ ſtate: The governor is then 
to be acquainted with the tate of affairs, ſummoned to 
ſurrender, and may be threatened. with death on his per- 
fiſting i ina defence abſolutely fruitleſs, and which can 

tend 
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tend only to the effuſion of human blood. Should this 


make no impreſſion on him, he deſerves the puniſhment 
with which he has been juſtly threatened. I ſuppoſe the 
Juſtice of the war to be problematical, and that it is not 
an inſupportable oppreſſion which he oppoſes ; for if this 


governor maintains a cauſe evidently juſt ; if he fights to 
ſave his country from ſlavery: his misfortune will be 


pitied; the brave will commend him far holding out to 
the laſt, and dying free, 

Deſerters found by the victor among his enemies have 
rendered themſelves guilty towards him, and he has 
doubtleſs a right of putting them to death. But they are 
not properly conſidered as enemies, and are rather perfi- 


dious citizens, traitors to their country, and this quality, 


their inliſting with the enemy cannot obliterate, nor ex- 
empt them from the puniſhment they have deſerved. At 
preſent however, deſertion being unhappily too com- 
mon, the number of delinquents in ſome meaſure renders 
clemency neceſſary. And in capitulations a garriſon is 
uſually allowed to march out with a certain number of 
covered waggons in which the deſerters are ſaved. 


with regard to them, as belonging to the nation with 
which another is at war, and the rights and pretenſions 


between nation and nation affect the body of the ſociety, 


together with all its members (Book II. Sect. 81, 82, 


344.) But theſe are enemies who make no reſiſtance, 


and conſequently give us no right to treat their perſons 
ill, or uſe any violence againt them, much leſs to take 
away their lives. (Sect. 140.) This is ſo plaina max- 
im of juſtice and humanity, that at preſent every nation 
in the leaſt civiliz'd, acquieſces in it. Sometimes in- 
deed, the ſoldier in his brutal rage has forced women, or 
killed them, and put children and aged perſons to the 


ford, 


Women, children, the ſick and aged, are inthe num-, 
ber of enemies (Sect. Jo, 72.) And there are rights 
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ſword, but theſe are exceſſes at which the officers are ex- 
tremely concerned, and do all they can to put a ſtop to; 
and a wiſe and a humane general even puniſhes them.— 
However, if women are defirous of being ſpared, they 
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are to employ themſelves in the oceupations of their ſex, 


and not to play the men in taking arms. Accordingly 
the military law of the Switzers, which forbids maltreat- 
ing women, formally excepts thoſe who have committed 
any acts of hoſtility b. 

The like may be ſaid of the clergy, of men of letters, 
and other perſons, whoſe callings are very remote from 
military affairs. Not that theſe have neceſſarily and by 
their function any character of inviolability with reſpect 
to an enemy, or that the civil law can conter it on them: 
but as they do not appear un arms, and oppoſe no force 
againſt the enemy, he has no right to uſe any a- 
gainſt them. Among the ancient Romans the prieſts 
carried arms; Julius Cæſar himſelf was ſovereign pon- 
tiff. Dignitaries, Biſhops, and Cardinals have been ſeen 
in a military garb, and commanding armies. From the 
time of their acting ſo, they ſubje& themſelves to the 
common fate of military perſons. In battle, 'tis preſum- 
ed, that they did not pretend to be inviolable. 

Formerly, every one capab'e of carrying arms became 
a ſoldier, when his nation was at war, and eſpecially 
when attacked. Grotius however © produces inſtances 
of ſeveral nations and eminent commanders d who ſpared 
.the peaſantry in conſideration of the immediate uſeful- 
neſs of their labour. At preſent war is carried on by re- 
gular troops, the people, the peaſants, the inhabitants 
of towns and villages, do not concern themſelves in it, 
and generally have nothing to fear from the enemy's 
arms. If the inhabitants ſubmit to him who is maſter 


Þ See Simler de repub. Helvet. 1 Cyrus. Beliſarius. 
* Book III. Ch. XI. Sect. 11. 
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of the country, pay the contributions impoſed, and re- 
frain from all hoſtilities, they live as ſafe as if they were 
friends; they even continue in poſſeſſion of what belongs 
to them. The country people come freely to the camp 
to ſell their proviſions, and care is taken that they ſhall 
feel the calamities of war as little as poſſible. A laudable 
cuſtom, and truly worthy thoſe nations who pretend to 
humanity, and advantageous to the enemy himſelf, who 
finds his account in this moderation; by protecting the 
peaceable inhabitants, keeping the ſoldiers in ſtrict diſ- 
-cipline, and preſerving a country, the general procures 
an eaſy ſubſiſtence to his army, and ſaves it many loſſes 
and dangers. If he has any reaſon to miſtruſt the peo- 
ple, he has a right to diſarm them, to require hoftages 
from them: and they who are for avoiding the calamities 
of war muft ſubmit to the laws which the enemy thinks 

proper to impoſe on them. | 
But all theſe enemies thus ſubdued or diſarmed, who 
from the principles of humanity are to be ſpared, belong- 
ing to the oppoſite party may lawfully be ſecured and 
made priſoners, either that they may not take up arms 
againſt him, or that the enemy may be weakened (ScQ. 
138.) or, laſtly, that by getting into our power, ſome 
perſon or child for whom the ſovereign has an affection, 
the deliverance of theſe valuable pledges may induce him 
to equitable conditions of peace. Indeed the Euro. 
pean nations at preſent ſeldom make uſe of the laſt expe- 
pedient, an entire ſecurity and liberty being granted to 
women and children to withdraw where they pleaſe. But 
this moderation, this politeneſs, doubtleſs very commen- 
dable, is not in itſelf abſolutely obligatory, and if a ge- 
neral thinks fit to ſuperſede it, he cannot be juſtly ac- 
cuſed of breaking the laws of war. He is at liberty to act 
in this reſpect as he thinks beſt for his own affairs. It 
without reaſon, and from meer caprice, he denies wo- 
men thi, liberty, he will be deemed a ſour moroſe man; 
| he 
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he will be cenſured for not conforming to a_ cuſtom eſta- 
bliſned by humanity: but he may have good reaſons for 
diſregarding politeneſs, or even the impreſſions of pity in 
this reſpect. If there are hopes of reducing by famine a 
ſtrong place of great importance, the uſeleſs mouths are 
not permitted tocome out. And in this there is nothing 
which is not authorized by the law of war. Same great 
men however have, on occaſions of this nature, carried 
their compaſſion ſo far as to poſtpone their intereſts to the 
motions of humanity. 

We have mentioned before what Henry the Great did, 
when he beſieged Paris; to ſuch a noble example we 
ſhall add that of Titus at the ſiege of Jeruſalem ; he 
was at firſt for driving back into the city great numbers 
of periſhing wretches, who came out of it: but he 
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| 


raiſed in him, and the ſentiments of humanity prevailed 
over the maxims of war. 


y As ſoon as your enemy has laid down his arms and 
4 ſurrendered his perſon, you have no farther right over 
5 his life (Sect. 140.) unleſs he ſhould give you ſuch a 
. right by ſome new crime, or had before committed 
4 againſt you a crime deſerving death (Sect. 141.) There- 


fore it was a dreadful error of antiquity, a moſt unjuſt 
ug and ſavage claim, to aſſume a right of putting a priſoner 


z. of war to death, and even by the hand of the execu- 
1 tioner. However, it is now a long time fince more 
10 Juſt and humane principles have taken place. Charles I. 
* King of Naples, having defeated and taken priſoner 

Conrade, his competitor, cauſed him to be beheaded at 


Naples, together with Frederick of Auſtria, his fellow 
priſoner. This barbarity raiſed an univerſal horror, 
and Peter the third King of Arragon, reproached Charles 
with it as a deteſtable crime, and till then unheard of 
among chriſtian princes a2. However, the caſe was of a 


* Epiſt, Pet, Arrag, apud Petr, de Vineis. 
c dangerous 


could not withſtand the compaſhon which ſuch a fight ' 
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dangerous rival contending with him for the throne. 
But ſuppoſing the claims of his rival were unjuſt, Charles 
might have kept him in priſon till he had renounced 
them, and given ſecurity for his future behaviour. 

F 150. Priſoners may be ſecured, and for this purpoſe ſhut 


—_ 22 © up: and if there is cauſe to fear their riſing or running 
be uled. away, they may be even fettered. But they are not to 
| be tfeated harſhly, unleſs perſonaliy guilty towards him 
| who has them in his power. In this caſe he may puniſh 
| them, otherwiſe he ſhould remember that they are men, 
and unfortunate. When an enemy is conquered, and 
ſubmits, a great ſoul forgets all reſentment, and is en- 
tirely filled with compaſſion for him. The European 
nations are highly to be praiſed. Priſoners of war are 
| teldom ill treated among them. We extol, we love the 
| Engliſh and French at hearing the accounts of the treat- 
ment given to priſoners of war on both fides, among 
| thoſe generous nations. And what is more, by a cuſtom 
| which equally diſplays the humanity of the Europeans, 
an officer, taken priſoner of war, is releaſed on his parole, 
and enjoys the comfort of paſſing the time of his impri- 
ſonment in his country, with his family; and the party 
releaſing him thinks itſelf as ſccure of him as if it had 
detained him in the cloſeſt priſon. | 
9. 181. Formerly a queſtion, not a little perplexing, might 
2 — have been propoſed. When the number of priſoners is 
wot be ys by ſo great as not to be kept or fed with ſafety, is there a 
tw death, right of putting them to death? Or ſhall they be ſent 
back to the enemy at the hazard of thus ſtrengthening 
him, ſo as on another occaſion to gain the advantage? 
At preſent the cafe'is plain. Theſe priſoners are ſent 
| back on their parole, not to carry arms for a certain time, 
or to the end of the war. And as every commander ne- 
| ceſſarily has a power of agreeing to the conditions on 
which the enemy admits bis ſurrender, the engagements 
entered into by him for ſaving his life or his liberty with 
that 
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that of his men, are valid, as made within the limits of 
his powers (Sect. 10.) and his ſovereign cannot annul 
them. Of this many inſtances appeared during the laſt 
war; ſeveral Dutch garriſons ſubmitted to the condi- 
tions of not ſerving againſt France, or its allies, for one 
or two years. A body of French troops in Lintz 
being hemmed in, were by capitulations ſent on this fide 
the Rhine, and under a reſtriction not to carry arms 
againſt the Queen of Hungary for a ſtated time. The 


ſovereigns of theſe troops adhered to their ſeveral en- 


gagements ; but theſe conventions have their limits, 
which conſiſt in not prejudicing the rights of the ſove- 
reign over his ſubjects. Thus an enemy may require 
from priſoners, in conſideration of their releaſe, that they 
ſhall not carry arms againſt him till the end of the war; 
having a right to keep them priſoners till then. But he 
cannot require that they ſhall for ever renounce the 
liberty of fighting for their country, as at the end of the 
war their impriſonment ceaſes ; and they, on their fide, 
cannot take on themſelves an engagement abſolutely 
contrary to their quality, as citizens or ſubjeQs. If their 
country forſakes them, they are free, and equally entitled 
to a renunciation on their fide. But if we are con- 
cerned with a formidable nation, ſavage and perfidious, 
ſhall we ſend back its ſoldiers, by whom it may be ena- 
bled to deſtroy us? When our ſafety is incompatible 
with that of an enemy, though ſubdued, it is out of all 
queſtion, but that in cool blood a great number of pri- 
ſoners ſhould be put to death. But it is required. 
1. That they. were not promiſed their lives. 2. It muſt 
be well weighed, even to a certainty, that our ſafety evi- 


dently demands ſuch, a ſacrifice. If prudence will in 


any-wiſe permit, either to truſt to their parole, or to diſ- 


regard their perfidiouſneſs, a generous enemy will rather 
liſten to to the voice of humanity than to that of a timorous 
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circumſpection. Charles XII. being incumbered with 


priſoners after the battle of Narva, only diſarmed them 
and ſent them away; but his enemy, who had not yet 
forgot the fear which ſuch hardy and intrepid warriors 
had raiſed in him, cauſed the Swediſh priſoners, which 
he took at Pultowa, to be carried into Siberia. The 
Swediſh hero was too confident in his generoſity, 
while the dextrous monarch of Ruſſia was as rigorouſly 
ſevere in his prudence * but neceſitty excuſes ſeverity, 


or rather cauſes it to be overlooked. Admiral Anſon, 
on taking the rich Acapulco Galleon near Manila, and 


finding his priſoners to out-number his whole ſhips com- 
pany, he confined them in the hold, by which they ſuf- 


fered extremely . But had he expoſed himſelf to the 


loſs both of ſo rich a prize and of his own ſhip, would 
the humanity of his conduct have juſtified the impru- 
dence of it ? At the battle of Agincourt, Henry V. 
King of England, after his victory, was, or at leaſt 
thought himſelf, under the cruel neceſſity of ſacrificing 
the priſoners to his own ſafety. 

cc In this univerſal route, ſays Father Daniel, a freſh 
e misfortune happened, which coſt the lives of a great 


«© number of French. A remainder of their van was 
ce retreating in ſome order, and many joined it, which 


ce the King of England, from an eminence, obſerving, 
ce ſuppoſed their intention was to renew the batttle. 
«« At the ſame time he received advice that his camp, 
«© where he had leſt his baggage, was attacked, and ſo 
« jt was; for ſome Picard gentlemen, at the head of 
« about 600 peaſants, had fallen on the Engliſh camp. 
«© This prince appreheniive of ſome unlucky incident, 
« ſcyt aid du camps through the army, with orders for 
„putting all the priſoners to the ſword, leaſt, ſhould 
« the battle be renewed, his ſoldiers might be incum- 


See Anſoa's voyage round the world, 
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% bered with the care of keeping them, or they might 
*« force an eſcape, and join their countrymen. The 
order was immediately put in execution, and all the 

“ priſoners cut off >.” It is only the greateſt neceſſity 
which can juſtify ſo terrible an execution, and the 
general whoſe caſe n. it, is n to be 
pitied., __ 

Are priſoners: of warto be ok 8 ? Yes; in caſes 
which give à right to kill them, when they have ren- 
dered themſelves perſonally guilty of ſome crime deſetv- 
ing death. The ancients uſed to ſell their priſoners, of 
war for ſlaves. They indeed thought they had a right 
of putting them to death. In every circumſtance, when 
I cannot innocently take away my priſoner's life, I have 
no right to make him a flave. If I (pare his life, and 
condemn him to a ſtate ſo contrary to the nature of man, 
I till eontinue with him the ſtate of war. He lies under 
no obligation to me, for what is life without freedom ? 


If any one counts life a favour when the grant of it is 
attended with chains, let him enjoy it, let him accept 
the kindneſs, ſubmit to his eonditions, and fulfil his 
duties! But they are not what I ſhall teach him: he 


may ſind enough ſaid of them in other authors: I ſhall 


dwell no longer on the ſubject, and indeed this diſgrace 
of mankind is happily extinct in Europe. 

For this reaſon. priſoners of war are detained, that 
they may not return again to the enemy, or elſe for ob- 
taining from their ſovereign a juſt fatisfaQion, as the 
price of their liberty. There is no obligation of relea- 
ſing thoſe who are detained with the latter view, till after 
ſatisfaction is obtained. As to the former, whoever 
makes a juſt war has a right, if he thinks proper, to 
detain his priſoners till the end of the war. And then, 


on releaſing them, he may juſtly require a ranſom, ei- 


d  Yiftoire du France, Regne de Charles VI. | 
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ther as a compenſation at a peace, or * the war conti- 
nues, for diminiſhing his enemy's finances at the ſame 
time that he ſtrengthens him with the return of ſoldiers. 
The European nations, who ate ever to be commended 
for their care in alleviating the evils of war, have, with 


regard to priſoners, introdueed humane and ſalutary 


cuſtoms. They are exchanged or ranſomed even dur- 
ing the war, and this is generally ſtipulatecꝭ in a previous 
cartel. However, if a nation finds a conſiderable ad- 


vantage in leaving its ſoldiers priſoners with the enemy 
during the war, rather than exchange them, it may 
certainly; unleſs bound by cartel, act as is moſt 


agcecable to its intereſt. © This would be the caſe of a 


| ſtate abounding in men, and at war with a nation more 


formidable by the courage than the number of its ſoldi- 
ers. It would have been of little advantage to the Czar, 
Peter the Grcat, to reſtore the Swedos his age for 
an equal number of Ruſſians. 


But the ſtate is obliged;-as ſoon a can be done with- 


out danger, and bas the means in its hands, to deliver, 


at its on expence, ſuch of its eitizens and ſoldiers 


as are priſoners. of war- They are fallen under this 


misfortune only by acting for its ſervice, and in ſupport of 
its cauſe. The ſamo reaſon dictates that it ſhall provide 
for their ſupport during impriſonment. FEormerty pri- 


ſoners of war were obliged to redeem themſelves, but 


then zhe ranſom paid belonged to the offioers or ſoldiers 


who took them: the modern uſe is more agreeable to 


reaſon and juſtice. If priſoners eannot be delivered 
during the courſe of the war, at leaſt their liberty muſt, 
if poſſibſe, make an afticle in the treaty of peuee. This 
is a care which the ſtate owes to thoſe who have expoſ- 
ed themſelves for it. However, it muſt be allowed that 
every nation may by a law, after the example of the 
Romans, and for inſpiring their ſoldicrs to make the 


moſt 
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moſt vigorous reſiſtance, prohibit priſoners of war from 
ever being ranſomed: When this is agreed on by the 
whole ſociety nobody can complain. But ſuch a law 
is very harſh, and could ſcarce ſuit any but thoſe am- 
bitious heroes who were determined on ſacrificing 
every thing for making themſelves maſters of the 
world. | 

Since in this chapter we are treating of the rights 
derived from war, againſt the perſon of the enemy, we 
cannot more properly intreduce a celebrated queſtion 


on which authors have been much divided, and this is 


whether all ſorts of means may be employed to take 
away an cnemy's life? whether he may be aſſaſſinated 
or poiſoned? Some have advanced that in a right of 
taking away life, the manner is indifferent. A ſtrange 
maxim ] but happily exploded by the confuſed ideas of 
honour only. I have a right in civil ſociety to puniſh a 
ſlanderer, to cauſe my property to be reſtored by him 
who unjuſtly detains it 3 but ſhall the manner be indif- 
ferent. Nations 'may do themſelves juſtice ſword in 
band, when otherwiſe refuſed to them; ſhall it be indit- 
ferent to human ſodiety that they employ odious means, 
capable of carrying deſolation through the whole earth, 
and from which the moſt juſt and moſt cquitable- bf ſo- 
vereigns, however ſtrongly fupported by others; ſhall 
not be able ta preſerve Himſelt ? But in order to diſmiſs 
this queſtion with ſolidity, aſſaſſination is by all means 
to be diſtinguiſned from ſurprizes, which in war are 
doubtleſs very allowable. Should a reſolute foldier in 
the night-time teal into the enemy's camp, get to the 
general's tent, and ſtab him, in chis there is nothing con- 
trary to the natural laws of war, nothing but what in 
4 juſt and neceſſary war is commendable. Mutius 
geævola has been ptaiſed by all the great man anti- 
quity, and Porſenna himſelf, whom he intended to kill, 
could 


. 5 3. 
Whether an ene- : 
my i to be al- | 
ſaſſinated or poi- 
loud. 


-534 


OF THE LAW: OF 


could not but commend his courage 2. Pepin, father of 
Charlemagne, having paſſed the Rhine with one of his 
guards, went and killed his enemy in his chamber b. 

Whatever abſolute cenſures have been paſſed on ſuch 
bold ſtrokes, the end of them was only to flatter thoſe 
among the great, who are for leaving all the dangerous 
part of war to the ſoldiers and ſubalterns. Uſually in- 
deed the authors are puniſhed with ſome painful death; ; 
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but it 1 is becauſe the prince or the general who is in this 


manner attacked, in his turn makes uſe of his rights, 
takes care of his ſafety, and by the example of torture 


endeavours to deter his enemies from attacking him 


otherwiſe than by open force. He may proportion his 
rigour towards an enemy according as his own ſafety re- 
quires. Indeed it would be more commendable on both 


ſides to diſclaim every kind of hoſtility, which lays the 


enemy under a neceſſity of employing tortures for ſecur- 
ing himſelf from them. It may become a cuſtom, a 
conventional law of war. The generous warriors of the 
preſent age diſlike ſuch attempts, and would never 
make the experiment, except 6n thoſe rare occaſions, 
when they become neceſſary to the very ſafety and being 
oftheir country. As to the fix hundred Lacedemonians, 
who under Leonidas broke into the enemy's eamp, and 
made their way directly to the King of Perfia's campe; 
their expedition was according to the common rules of 
open war. And the king could not treat them more ri- 
goroully than other enemies. A ſtrict watch baffles any 


ſuch irruption, ſo that it would be unjuſt to make uſe of 


tortures in their puniſhment. "Accordingly at preſent 
they are only exerciſed againſt thoſe who convey them- 


Telves by 3 alone, or in a a very wars number, and 


2 See Tit. Lis, Lib, II. Cap. xIl. 8 /> Orethes Lib III. Cap. Iv. Sect. 
Cicero, pro. P. Sextio. Valer. Max. 18, n. 1. 
Lib. III. $954 * vit. W ** . Lib. II. * 222 
2091 Wow = Pap to 


eſpecially 


Litetat 


Book III. Ch. VIII. NATIONS IN WAR, Se. 


eſpecially if diſguiſed. I therefore call aſſaſſination a 
treacherous murder, whether it be perpetrated by trait- 
ors, ſuhjects of the perſon whom we cauſe to be aſſaffi- 
nated, or of one's own ſovereign; whether it he exe- 
cuted by the hand of any other emiſſary, introducing 
himſelf as a ſupplicant, a refugee, a deſerter, or, in 
fine, as a ſtranger; and ſuch an attempt, I fay, is 
infamous and execrable, both in him who executes 
it, and in him who injoins it. Why do we judge 


an act to be criminal, and contrary to the law of na- 


ture, but becauſe ſuch an act is pernicious to human 
ſociety, and the uſe of it would be deſtructive to 
men? Now what could be more terrible than the 
cuſtom of hiring a traitor to aſſaſſinate our enemy. Be- 
ſides, were ſuch à licentiouſneſs introduced, the moit 
pure virtue, the friendſhip of the greateſt part of ſove- 
reigns would not ſecure a prince's ſafety. Had Titus 
lived in the time of the old man of the mountain, all his 
tenderneſs for the happineſs of mankind, his punctual 
obſervance of peace and equity, the reſpect and adoration 
of every power, could have been no preſervative. On 
the firſt quarrel whigh the prince of the aſſaſſins had tak- 
en into his head to raiſe againſt him, thoſe virtues, that 
univerſal affection, would not have ſaved him, and 
mankind would have loſt their darling. It is of no con- 
ſequence to ſay that theſe extraordinary ſtrokes are 


| permitted only in favour of right; ſince in their wars all 


pretend to have right on their fide. Thus, whoever by 
his example contributes to the introdycing fo deſtruQive 
a cuſtom, declares himſelf the enemy of mankind, and 
deſerves the execration ot all ages 2. The aflaffination 
of William Prince of Orange was generally deteſted, 
though the Spaniards had declared that prince a rebel. 
And the ſame nation denied as an atrocious ca/umny, 
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the having the leaſt concern in that of Henry the Great, 
who was preparing for a war againlt them, which might 
have ſhook their monarchy. 

A treacherous poiſoning has ſomething more odious 
even than aſſaſſination; the effect would be more ine vi- 
table, and the uſe more terrible; accordingly it has been 
more generally deteſted. Of this Grotius has accumu- 
lated many inftances a. The conſuls Caius Fabricius and 
Q. Amilius rejected with horror the propoſal of Pyrrhus's 
phyſician to poiſon his maſter, and even gave notice to 
that prince, that he might beware of the traitor, haughti- 
ly adding, It is not to make our court to you that we 
«« vive this information, but that we may not draw on 


_ *© ourſelves any infamy b.“ And they excellently ſay, i in 


the ſame letter, that it is for the common intereſt of 
all nations not to ſet ſuch examples c. It was 4 maxim 
of the Roman ſenate, that war to be carried on by 
arms, and not by poiſon d. Even Tiberius himſelf re- 
jected the propoſal made by the Prince of the Catti, that if 
poiſon was ſent to him he would deſtroy Arminius. And 
he received for anſwer, that the Roman people chaſtiſed 
their enemies by open force, without having recourſe to 
wicked practices and ſecret machinations e. Tiberius 
thus making it his glory to imitate the virtue of ancient 
Roman commanders. - | 

This inſtance is the more remarkable, as Arminius 


had treacherouſ] y cut off Varius, with three Roman legi- ; 


ons. The ſenate, and even Tiberius himſelf did not 
think that poiſon was to be made uſe of even againſt a 


2 Grottus, Book III. Chap. IV. mus. " Apt Aul. Gell. Noct. Attic, 
Set. 15. Lib. III. Ch. VIII. 
wp yig rails of yapll agg we Frogs delli, non venenis, peri 
a nw; (i To c . wal * Valer. Maxim. Lib. VI. 
Viea Þ 8 Sec. Plutarch in V. num. 1. * oo 
ita Pyrrhi Non fraude, neque occultis, ſed 
© © Sed communis exempl & fidei palam, et armatum, populum Roma- 
ergo viſum eſt, uti te ſalvum velimus; num hoſtes ſuos vicitci. Tacit. Aa- 


ut e, quem armis vincere poſſe. ' * II. . LXXXVIII. 
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deceiver, or by way of retortion or reprizal. Aſſaffinati- 
on and poiſoning are therefore contrary to the laws of 
war, and equally exptoded by the law of nature, and 
the conſent of civilized people. The ſovereign prac- 
tiſing ſuch execrable means ſhould be accounted the ene - 
my of mankind, and the common ſafety calls on all na- 
tions to unite againſt him, and join their forces to puniſh 
him. His conduct particularly authorizes the enemy, 
who had been attacked by ſuch odious means, to give 
him no quarter. Alexander declared, That he was 
determined to purſue Darius to the utmoſt, and no 
© longer as a fair enemy, but as a poiſoner and an 
, aſſaſſin f.“ 
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The intereſt and ſafety of commanders and rulers, ſo 


far from countenancing ſuch practices, ſhould excite 
them to uſe all poſſible care to ſuppreſs them. It was 
wiſely ſaid of Eumenes, That he did not think any 
general would, to gain a victory, ſet a pernicious ex- 
* ample which might recoil on himſelf 8.“ And it wason 
this fame principle that Alexander formed his judgment 
of Beſſus, who had aſſaſſinated Darius b. | 

The uſe of poiſoned arms may be excuſed with alittle 
more plauſibility, at leaſt here is no treachery, no clan- 
deſtine practice; however, this uſe is not the leſs inter- 
dicted by the law of nature, which does not allow us to 
multiply the evils of war. To get the better of an ene- 
my's efforts he muſt be ſtruck, and if once diſabled, what 
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neceſſity is there that he ſhould inevitably die of his 


wounds ? Befides, if you poiſon your arms, the enemy 
will follow your example. And thus, without any ad- 
vantage to yourſelf for the deciſion of the quarrel, you 


Quint. Curt. Lib. IV. Cap. Xt, * Qhemquidem (Beſſuam) cruci 
num. 18, | adſ xum videre feſtino, oranibu« gen . 
t Nec Antigonum, nec quenquem tibuſque fidei, quam violavit, mes i- 
Dueum, fic vette vincere, wt ip im e tes peas IdIventern, Q. Curt. Lib. 
exemplum peſſimum ſtatuat. Juſtia VI. Ch. III. a. 14. 
Lib. XIV. Ch. I. num. 1. 5 ' 
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will render the war more cruel and horrible. War is ne- 


ver permitted to nations, but from neceſſity ; all are to 
refrain from methods which render it more deſtructive, 


and they are even obliged to oppoſe them. It is there- 


fore with reaſon, and agreeable totheir duty, that civi- 
lized nations have claſſed among the laws of war, the 
maxim which prohibits the poiſoning of arms . And 
all are warranted by their common fafety to ſuppreſs 
and puniſh the firſt who ſhould offer ta break throygh thjs 
law. | 
The poiſoning waters, wells, and ſprings, is ſtill more 

generally condemned, becauſe, ſay ſome authors, inno- 
cent perſons, as well as enemies, may loſe their lives. 
This is indeed a further reaſon, but it is not the only, 
nor indeed the true, for it is lawful to fire on an enemy's 
ſhip though there may be neutral paſſengers on board. 
But though poiſon is not to he uſed, it is very allowable 
to divert the water, cut off the ſprings, or by any other 
manner to render them uſeleſs, that the enemy may be 
reduced to ſurrender b. This is a milder way than that 
of arms. 3 3 | 

I cannot conclude this ſubject, of what we have a 
right to do againft the perſons of the enemy, without 
ſpeaking a few words concerning the diſpoſitions we are 
to preſerve towards them. They are indeed deducible 
from what we have hitherto ſaid (Book II. Chap. 1.) 
Let us never forget that our enemies are men. If we 
are under the diſagreeable neceſſity of proſecuting our 
right by force of arms, let us not deſtroy that charity 


which connects us with all mankind. Thus ſhall we 


courageouſly defend our country's rights without hurting 
thoſe of ſociety. Our courage will preſerve itſelf from 
every ſlain of cruelty, and the luſtre of victory will not 


2 Grotius, Bock in. Chap. IV. S.. 16, confeder, Tom. I. p. 126, 127. 
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be tarniſhed by inhuman and brutal actions. Marius 
and Attila are now deteſted; whereas we cannot forbear 
admiring and loving Cæſar; his generoſity and clemen- 
cy almoſt preponderate againſt the injuſtice of his enter- 
prizes. Moderation and generoſity redound more to the 
glory of a victor than his courage; they are more cer- 
tain marks of a ſoul truly great. Beſides the honour 
which infallibly accompanies this virtue, humanity to- 
wards an enemy, has been often attended with immedi- 
ate and real advantages. Leopold Duke of Auſtria, 
befieging Soleure, in the year-1318, threw a bridge over 
the Aar, and poſted on it a large body of troops. The 
river ſoon after, by an extraordinary ſwell of its waters, 
carried away the bridge; On which the beſieged haſten- 
ed with ſuch diſpatch to the relief of the men poſted on 
it, that they ſaved the greateſt part of them. Leopold 
relenting at this act of generolity, raiſed the fiege, and 
came to an accommodation with that ſtate e. The Duke 
of Cumberland, after the victory pf Dettingen d, appears 
to me ſtill greater than in the heat of the battle. As he 
was under the ſurgeon's hands, a French officer, much 
more dangerouſly wounded than himſelf, being brought 
that way, the prince jmmediately directed his ſurgeon to 
leave him, and aſſiſt that officer, Did the great know how 
ſuch actions endear them, and what reſpe& reſults from 
ſuch humane conduct, they would ſtudy to imitate them, 
even though their ſentiments were not of a ſuitable ele- 
vation. At preſent the European nations ſeldom fail of 


making war with a great deal of moderation and gene- 


roſity. Theſe diſpoſitions have given riſe to ſeveral com- 
mendable cuſtoms, and which are frequently carried to 


the height of politeneſs. Sometimes refreſhments are ſent 


to the governors of a beſieged town. It is not uſual to fire 
on the king's or the general's quarters. This moderation is 
always a gainer, when we have to do with a generous ene- 
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who js our ene- 


their perſons. 


my; but it is no farther binding than as it does not hurt 


the cauſe we defend; and it is clear that a wiſe general will, 


in this reſpect, regulate himſelf by junctures, by what 
the ſafety of the army and ſtate requires, by the great- 
neſs of the danger, and by the temper and conduct of 


the enemy. Should a weak nation or town be attacked 


by a furious conqueror, threatening to deſtroy it, is it 
to forbear firing on its quarters? Far from it; that is 
the very place to which, if poſſible, every _ ſhould be 
directed. 

Formerly, he who killed the king or — of the 


enemy was commended, and greatly rewarded; the ho- 


nours annexed to his ſpolia epima, are well known. — 
Nothing was more natural; the ancients uſually fight- 
ing for their ſafety, and the death of the leader put an 
end to the war. In our time a ſoldier would ſcarce be 
ſuffered to boaſt of having killed the ſovereign of the 
enemy. Thus ſovereigns tacitly agree on the ſafcty of 
It muſt be owned that in a war, little en- 
flamed, and where the welfare of the nation does not 
lie at ſtake, this regard for regal majeſty is entirely com- 
mendable, and perfectly conſonant to the reciprocal du- 
ties of nations. In ſuch a war to take away the life of 
the enemy's ſovereign, when it might be ſpared, is pro- 
bably doing more hurt than is neceſſary for bringing the 
quarrel to a happy iſſue. But on every occaſion to ſpate 
a King's perſon is not a law of war; and the obliga- 
tion is only when there is a power of eaſily taking him 
priſoner. 


CHAP. 
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CHAP N. 


Of the Right of War, with regard to. things belonging 


to the Enemy. 


State taking arms in a juſt cauſe has a double 
right againſt its enemy. 1. A right. of putting 
itſelf in poſſeſſion of what belongs to it, and which the 
enemy with- holds; and to this muſt be added the expen- 
ces incurred to this end, the charges of the war, and 
the reparation. of damages. For were the nation 
obliged to bear theſe expences and loſſes, it would not 
fully obtain what is its due, or what belongs to it. 2. 
It has a right of weakening the enemy, for diſabling him 
from ſupporting an unjuſt violence (Sect. 138.) The 
right to take from him all means of refiſtance. Hence 
ariſe, as from their principles, all the rights of war with 
regard to things belonging to the enemy: I ſpeak of or- 
dinary caſes, and of what particularly relates to the ene- 
my's goods. On certain occaftons the right of puniſhing 
him produces new rights over the things which belong to 
him, as it alſo gives over his perſon : theſe we ſhall pre- 
ſently conſider. | 
A nation has a right to deprive the enemy of his poſ- 
ſeſſions, and goods, of every thing which may augment 
his forces, and enable him to make war. This every 
one endeavours to perform in the manner moſt ſuitable 
to him. A nation on every opportunity lays its hands 


on the enemy's goods, appropriates them to itſelf, and 


_ thereby, beſides weakening the adverſary, ſtrengthens 


itſelf, and at leaft in part, procures an indemnification, 
an equivalent, either for the very cauſe of the war, or 


for 
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for the expences and loſſes reſulting from it : a nation here 
does itſelf juſtice. | 

The right of ſafety is often a warrant for puniſhing 
It is an additional plea for depriv- 
ing an enemy of ſome part of his poſſeſſions. This man- 
ner of chaſtiſing a nation is more humane than making 
In this 
view things of value, rights, cities, provinces, may be 
taken from him; but all wars do not give a juſt cauſe of 
puniſhment. The nation which has, with juſtice and 
moderation, ſupported a bad cauſe, 1s in the eye of a 
generous conqueror rather an object of compaſſion than 
reſentment 2: and in a doubtful cauſe we are to ſuppoſe 


that the enemy fincerely thinks himſelf in the right 


(Prelim. Sect. 21. Book III. Sect. 40.) It is therefore 
nothing leſs than manifeſt injuſtice, void even of plauſi- 
ble pretences, or odious exceſſes in the proceeding, which 


give an enemy the right of puniſhing : and on every oc- | 


caſion the puniſhment is to be limited by what his own 
ſafety and that of the nation requires. To be ſwayed by 
clemency, as far as prudence will admit, is noble z that 
amiable virtue ſeldom fails of being more uſeful than in- 
flexible rigour. The clemency of Henry the Great was 
of ſingular advantage to his courage, when that good 
prince found himſelf compelled to conquer his on king- 
dom. Thoſe who would have continued enemies, if 
ſubdued only by arms, his goodneſs rendered affectionate 
ſubjects. 

In fine, a nation ſeizes on what belongs to the enemy, 
his towns and provinces, for bringing him to reaſonable 
conditions, for conſtraining him to accept of an equitable 
and ſolid peace. Thus much more is taken fom him 
than ke owes, more than is claimed of him: but this 
with a deſign of reſtoring the ſurplus by a treaty of peace. 
The King of France was, in the laſt war, known to de- 
clare that he aimed at nothing for himſelf, and at the 

treaty 
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treaty of Aix la Chapelle he actually gave up all his con- 
queſts . | 

As the towns and lands taken from the enemy are 
called conqueſts, all moveable things conſtitute the booty. 
This booty naturally belongs to the ſovereign making 
war, no leſs than the conqueſts ; for he alone has ſuch 
claims againſt the enemy as warrant him to ſeize on his 
goods, and appropriate them to himſelf. His ſoldiers, 
and even the auxiliaries, are only inſtruments in his 
hand for aſſerting his right. He maintains and forms 
them. Whatever they do is in his name, and for him. 
Thus there 1s no difficulty even with regard to the auxi- 
liaries 3 if they are not aſſociates in the war, it is not 
made for them, they have no more right to the booty 
than the conqueits. But the ſovereign may grant the 
troops what ſhare ofthe booty he pleaſes. At preſent naolt 
nations allow them whatever they can make on certain 
occaſions, when the general allows of plundering what 
they find on enemies fallen in the field of battle, the pil- 
lage of a camp which has been forced, and ſometimes 
that of a town taken by aſſault. The ſoldier ia ſeveral 
ſervices has alſo the property of what he can take from 
the enemy's troops when he is ona party, or in a de- 
tachment, excepting artillery, military ſtores, maga- 
zines, and convoys of proviſion or forage, which are 
applied to the wants and uſe of the army. This cuſtom 
being once admitted in an army, it would be injuſtice to 


exclude auxiliaries from the right allowed to the nation-- 


al troops. The Roman ſoldier was obliged to bring in 
all the booty he had taken to the public ſtock. This the 
general cauſed to be fold, and after diſtributing a part a- 
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and the country is preſerved. But a general who would 
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mong the ſoldiers, according to rank, the reſt v con- 
ſigned to the public treaſury. 

Inſtead of the pillage of the country and defenccleſs 
places, a cuſtom has been ſubſtituted more humane and 
more advantageous to the ſovereign making war. | 
mean that of contributions. Whoever carrics on a juſt 
war has a right of making the enemy's country contri- 
bute to the ſupport of the army, and towards defraying 
all the charges of the war. Thus he obtains a part of 
what is due to him, and the ſubjects of the enemy, on 
ſubmitting to this impoſition, are ſecured from pillage, 


not ſully his reputation, is to moderate his contributions, 
and proportion them to thoſe on whom they are impoſed. 
An exceſs in this point is not without the reproach of cru- 
elty and inhumanity : if it ſhews leſs ferocity than ravage 
and deſtruQion it glares with avarice. The inſtances of 
humanity and diſcretion cannot be too often cited. The 
long wars of France in the reign of Lewis XIV. furniſh 
an inſtance which can never be too much commended... 


The ſovereigns being reſpeQively intereſted in the pre- 


ſervation of the country, uſed on the commencement of 


the war to enter into treaties, for regulating the contri- 


butions on a ſupportable footing: both the extent of the 
country in which each could demand contributions, the 
amount of them, and the manner in which the parties 
ſent for levying them were to behave, were ſettled. In 
theſe treatics it was expreſſed, that no body of men un- 
der a certain number, ſhould advance into the enemy's 
country beyond the hounds agreed on, under the penal- 
ty of being treated as parti bleu d. This was preventing 
2 multitude of diſorders and enormities, committed on 
quiet people, and generally without the leaſt advantage 
to the ſovereigns at war. Whence is it that an example 
ſo noble and wiſe has not been eſtabliſhed ? 


b Marauders, or robbers. 
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If for weakening an unjuſt enemy (Sect. 161.) or for 
puniſhing him (Sect. 162.) it be lawful to carry off his 
goods, the ſame reaſons juſtify the deſtroying what can- 
not conveniently be carried off. Thus a country is ra- 


vaged, the proviſions or forage deſtroyed, that the ene- 
my may not find a ſubſiſtence there. When his ſhips 


cannot be taken or brought off, endeavours are uſed to 
fink them; all this tends to put an end to the war. But 


theſe mean are to he uſed only with moderation, and 
according to the exigency. To tear up vines, or cut 
down fruit trees, is accounted illegal and ſavage, except 
inflicted to puniſh ſome crime committed by the enemy 
againſt the laws of war. This is to deſolate a country 
for many years, and what no ſafety can require. Such 
a condu& is not dictated by prudence, but by hatred and 
fury. 

However, o on certain occaſions, matters are carried ſill 
farther 3 a country is totally ravaged, towns and villages 
are ſacked, ſet on firc, and the inhabitants put to the 
ſword. Dreadful extremity, even when forced to it! 
Savage and monſtrous exceſſes, when committed with- 
out neceſſity | however, they are authorized by two 
reaſons. 1. The neceſſity of chaſtiſing an unjuſt and 
barbarous nation, for checking its brutality and preſerv- 
ing one's ſelf from i its depredations. Who will queſtion 
that the King of Spain and the powers of Italy have 
not a very good right utterly to deſtroy thoſe maritime 
towns of Africa, thoſe neſts of pirates, which are con- 
tinually moleſting their commerce and abuſing their 
ſubjects; but who will run ſuch lengths with a view of 
puniſhing only their ſovereign ? It is but indireQly that 
he will feel the puniſhment, and how cruel is it to ruin 
an innocent people, in order to reach him. The ſame 
prince whoſe firmneſs and juſt reſentment was com- 
mended in the bombardment of Algiers, was after that 
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of Genoa accuſed of pride and inhumanity. 2. A coun- 
try is ravaged, and rendered uninhabitable, for making 


a barrier, for covering a frontier againſt an enemy, who 


cannot be ſtopped any other way. A hard reſource in- 
deed I but may it not be uſed againſt an enemy, when 
with the ſame proſpe& a ſovereign lays waſte his own 


. provinces ? Czar Peter the Great, in his flight before 


the army of Charles XII. to ſtop the impetuoſity of a 
torrent which he could not withſtand, deſtroyed his own 
country for above fourſcore leagues at length. By this 
means the Swedes became quite ſpent with want and 


fatigue, and at Pultowa the Ruſſian monarch reaped the 
fruits of his circumſpection and ſacrifices. But violent 


\ remedies are not to be wantonly uſed, there muſt be rea- 


ſons of ſuitable importance to juſtify the uſe of them. 
A prince who ſhoul4 without neceſſity imitate the 
Czar's conduct, would be guilty of a great crime in re- 
gard to his people: and he who does the like in an ene- 
my's country, when under no conſtraint, or on weak 
reaſons, becomes the ſcourge of ſociety. The French 
in the laſt century ravaged and burnt the Palatinate b. 
All Europe reſounded with invectives and reproaches on 
this manner of making war. The court vainly covered 
it with the deſign of ſecuring its frontiers. This was an 
end which could be little anſwered by laying waſte the 
Palatinate. It was well known-to be the revenge and 
cruelty of a havghty and implacable miniſter. 

For whatever cauſe a country be ravaged, we ought 
to ſpare thoſe edifices which do honour to human ſo- 


ciety, and do not contribute to the enemy's power; ſuch 


as temples, tombs, public buildings, and all works of a 
remarkable beauty. What advantage is obtained by de- 
ſtroying them? He who acts thus declares himſelf an 


> In 1674, and & ſecond time more terrible in 1689, 
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enemy to mankind, wantonly depriving them of thefe 
monuments of art and models of taſte: This is the light 
in which Belliſarius repreſented it to Tottila, King of the 
Goths e. We till deteſt thoſe barbarians for deſtroying 
ſo many wonders of art, when they over-ran the Roman 
empire. Though the reſentment of the great Guſtavus 
againſt Maximilian, Duke of Bavaria, was entirely juſt, 
he rejected with indignation the advice of thoſe 
who were for demoliſhing the ſtately palace of Mu- 
nich; and took particular care to pteferve that admira- 
ble ſtructure. 

However, if for carrying on the operations of a war, 
or the works of a ſiege, there be 4 neceſſity for deſtroy- 
ing buildings of this nature; there is doubtleſs a right 
of ſo doing. The ſovereign of the country, or his gene< 
ral, makes no fcruple when reduced to it by neceſſity 


and maxims of war. The governor of a town evidently 4 
threatened with a ſiege, ſets fire to the ſuburbs, that 4 
they may not be of uſe to the beſiegers for lodging them- f 

ſelves in them. No body offers to blame him who lays 


waſte gardens, vineyards, or orchards, for pitching a 
camp or throwing up an intrenehment; if ſome fine edi- 
fice be deſtroyed thereby; it is an accident, an unhappy 
conſequence of the war, and the general is not at all blame- 
able; unleſs, without the leaſt inconveniency, he might 
have made his diſpoſitions elſewhere. 

In bombarding towns it is difficult to ſpare the fine &. 169. 
-fifices 3 ; at preſcnt it is only the ramparts and defcnces Of. beraberding 
of a plate which are uſually battered. To deſtroy a 
place with bombs and red-hot balls is an extremity never 
practiſed without great reaſons, Bat it is warranted by 
the laws of war, when an army has no other reſource. 
for reducing a place on which may depend the ſucceſs of 
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the war, or when it greatly annoys us. It is alſo ſome- 


times practiſed when there is no other expedient of fac- 
ing an enemy to make war with humanity, or for pu- 


niſhing him for ſome other illegal outrage. But it 1s 
with reluctance that good princes make uſe of their rigo- 
rous rights, and never but in extremities. In the year 
1694, the Engliſh bombarded ſeveral maritime towns of 
France, on account of the great damages done to the Bri- 
tiſh trade by their privateers. But the virtuous and noble 
minded conſort of William the Third did not receive the 
news of theſe exploits with an entire ſatisfaction. She 
expreſſed a ſenſible concern that war ſhould render ſuch 
hoſtilities neceffary, adding, That the hoped both 
6 parties would for the future agree on deſiſting from 
© ſuch odious operations 2. 

Fortreſſes, ramparts, and every kind of fortiGention, 
relate ſolely to war, and as in a juſt war nothing is more 
natural than to raze thoſe which we do not intend to 
keep, ſo nothing is mare lawful. The enemy is thereby 
weakened, and no innocent perſon is involved in the 
This is the great advantage France has de- 
rived from its victories in a war when ſhe did not aim at 
making conqueſts. | 


Safe-gnards are allowed to lands and houſes intended 


to be ſpared, whether from meer favour or with the pro- 
viſo of a contribution. Theſe conſiſt of ſoldiers who 
protect them againſt parties, by producing the general's 
orders. Theſe ſoldiers are ſacred to the enemy, he 
cannot uſe any hoſtilities towards them, they being there 
as benefactors, and for the ſafety of the ſubjecte. They 
are to be reſpected in the ſame manner as an eſcort 


appointed to a garriſon, or priſoners of war, on their 


return to their country. 


This is ſufficient to give an idea of the moderation 
with which, in the moſt juſt war, we are to uſe the right 


* Hiſtoire du Guillaume III. Liv, VI. Tom. II. page 66. 
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of pillaging and ravaging the enemy's country, excluſive 
of the caſe where an enemy is to be puniſhed, the whole 
centers in this general rule: All damage done to the 
enemy unneceſſarily, every hoſtility which does nat tend 
to procure victory, and put an end to the war, is a licen- 
tiouſneſs condemned by the law of nature. 

But this licentiouſneſs is among nations neceſſarily 
unpuniſhed, and tolerated to a certain degree, and how 
in particular caſes ſhall we determine preciſely to what 
length it was neceſſary to carry hoſtilities in order to 
bring the war to a happy concluſion? And could it be 
exactly delineated, nations acknowledge no common 
judge. Each judges of what it has to do in fulfilling 
its duties. If cauſe be given for continual accuſations 
of exceſs in hoſtilities, this will only multiply complaints, 
tempers will be more and more inflamed ; freſh injuries 
will be perpetually ſpringing up, and no period put to 
the war till one of the parties be abſolutely deſtroyed. 
Therefore nations are reciprocally to obſerve certain 
rules ; theſe ſhould be general, independent of circum- 
ſtances, and the application of them certain and eaſy. 
Now, theſe rules cannot be fuch unleſs things be con- 
ſidered in an abſolute ſenſe in themſelves, and in- their 
natures. Therefore, as with regard to hoſtilities againſt 
an enemy's perſon, the voluntary law of nations only 
prohibits ſuch means as are odious and really unlawful, 
as poiſoning, affaffination, treachery, maſſacring an ene- 
my who has ſurrendered, and from whom nothing is to 
be feared ; ſo the ſame law, in the queſtion now before 
us, condemns every haſtility which of its own nature, 
and independently of circumſtances, contributes nothing 
to the ſucceſs of our arms, does not increaſe our forces, 
nor weaken thoſe of the enemy. And on the other hand, 
it permits or tolerates every act, which in itſelfis natu- 
rally adapted to the end of the war, without pauſing to 
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conſider whether ſuch hoſtility was requiſite, uſeleſs, or 
ſuperfluous i in that particular caſc, unleſs the exceptions 
to be made in that caſe were not abſolutely clear. - For 
where there is evidence, the freedom of: judgment no 
longer ſubſiſts. So that to ravage or burn a country is 
not in general againſt the laws of war. But if an enemy 
of a much ſuperior ſtrength treats a town or province in 
this manner, which he might eaſily keep for procuring 
to himſelf an equitable and advantageous peace, he is 
generally accuſed of making war like a barbarian. Thus 


the voluntary deſtruction of public monuments, of tem- 


ples, tombs, ſtatues, paintings, &c. is abſolutely con- 
demned, even by the voluntary law of nations, as always 
uſeleſs to the lawful end of war. The pillage and de- 
ſtruQion of towns, the deſolation of the country, ravages, 
- burnings, are not leſs odious and deteſted on all occaſi- 
ons, when evidently praQtiſed without neceſſity, or 
without urgent reaſons. But as all theſe enormities may 

be excuſed under pretence of puniſhment, which the 
enemy deſerves, I ſhall add, that by the neutral and vo- 
luntary law of nations, only enormous offences againſt 
it are to be puniſhed in this manner: and when rigour 
is not of an abſolute neceſſity, it is always beautiful to 
| liſten to the voice of humanity and clemency. Cicero 
condemns the deſtruction of Corinth for its inſults to- 
wards the Roman embaſſadors ; becauſe Rome was able 
to aſſert the dignity of its miniſters, without carrying its 
revenge to ſuch extreme rigour. 


7 


CHAP. 


is not 
their 
and tc 
faith 

the pr 
titled 

There 
war, y 
inſupp 


B. Il. C. x. OF FAITH BETWEEN ENEMIES, &c. 
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07 Faith between Enemies , Stratagems, Artifices in'War, 
Spies, and other Praflices. 


HE faith' of promiſes and treaties is the baſis of 


preſs chapter (Book II. Chap. XV.) It is facred © 
among men, and abſolutely eſſential to this common 
ſafety. Are we then diſpenſed from it towards an ene- 
my ? To imagine that between two nations at war every 
duty ceaſes, every tic of humanity is broken, would be 
an error equally groſs and deſtructive. Men, however 
reduced to the neceſſity of taking up arms for their de- 
fence, do not therefore ceaſe to be men. They are 
ſtill ſubje& to the ſame laws of nature ; for otherwiſe 
there would be no laws of war. Even he who makes 
an unjuſt war on us is ſtill a man, we ſtill owe him 
whatever. this quality requires of us. But a confli& 
ariſes between our duties towards ourſelves and thoſe 
which connect us with other men. The law of ſafety 
authorizes us to attempt, againſt this unjuſt enemy, 
every thing neceſſary for repelling him, or bringing him 
to reaſon. But all thoſe duties, the exerciſe of which 
is not neceſſarily ſuſpended by this conflict, ſubſiſt in 
their full force. They bind us both towards the enemy 
and towards all others. Now, the obligation of keeping 
faith is ſo far from ceaſing in time of war, by virtue of 
the preference which the dutics towards ourſelves are in- 
titted to, that it becomes more neceſſary than ever. 
There are a thouſand occaſions, even in the courſe of the 
war, when for checking its rage or abating the calamities 
inſupportable from the common intereſt, the ſafety of 
each 
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points. What would hecome of priſoners of war, capi- 
tulating garriſons, and towns which have ſurrendered, 

if the word of an enemy was not, to he relied on ? 
War would degenerate into an unbridled and cruel 
licentiouſneſs. Its evils would be without bounds, and 
how could it at.length be terminated, or peace be re- 
ſtored ? It faith be baniſhed from among enemies, a war 


can never terminate with ſafety, but by the total de- 


ſkruction of one of the parties. The ſlighteſſ difference, 


the leaſt quarrel would break out in @ war like that of 
Hannibal againſt the Romans, in which they fought, 
not for ſome province, not for ſovereignty or for glory, 
but for the very being of the nations +. Thus it it is cer- 
tain that the ſaith of promiſes and treaties is to be as 
ſacred in war as in peace, among « enemies as among 
eren: 

The conventions, the treaties made with a nation, 
are broken or annulled, by a war ariſing between the 
contracting parties; both as they tacitly ſuppoſe the ſtate 
at peace, and hecauſe cach being impowered to deprive 
the enemy of what belongs to him, he takes from him 
thoſe rights which had been given him by treaties. Yet 
here we mult except thoſe treaties where certainthings are 
ſtipulated in caſe of a rupture; as the time to be allowed 
ſubjects of both ſides for withdrawing the neutrality 
which common conſent aſſured to a province, city, &c. 
Since hy treaties of this nature, intended to provide for 


what ſhall be obſerved in caſe of a rupture, all right of 


annulling them by a declaration of war is renounced: 
For the ſame reaſon, all promiſes made to an-enemy 
in the courſe of a war are obligatory. Far from the 


time of our treating with him, whilſt the ſword is in our 


hand, there is a tacit, but neceſſary, renunciation of any 
e to break the convmiion,. by wa * of compenſztion, 
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and on account of the war, as the preceding trea- 
ties are broken; otherwiſe it would be doing nothing, 
it would be abſurd to treat at all with the enemy. 

But conventions made during a war are like all other 
compacts and treaties, of which the reciprocal obſerva- 
tion is a tacit condition (Book II. Sect. 202.) ; we are 
no longer bound to obſerve them toward an enemy who 
has firſt broken them. And even in too ſeparate con- 
ventions, which have no manner of connection; though 
perfidy i is never allowable, becauſe we have to do with 
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an enemy who on another occaſion has failed in his 


word, yet the performance of a promiſe may be ſuſpend- 

ed, for obliging him to repair his breach of faith, and 
what has been promiſed him may be detained by way of 
ſecurity, till he has made ſatisfaction for his perfidy. 
Thus at the taking of Namur in 1695, the King of 
England cauſed Marſhal Boufflers to be put under an 
arreſt, and notwithſtanding the capitulation, detained 
him priſoner, for obliging France to repair the infrac- 
tions of the capitulations of Dixmude and Dainſe b. 


. Good faith conſiſts not only in the obſervance of pro- 


miſes, but alſo i in not deceiving on occaſions, where 
there is the leaſt obligation for ſpeaking truth. We are 
here engaged in a queſtion which has been warmly de- 
bated ; and, while the prevailing notions of a lye wanted 
accuracy or perſpicuity, appeared not a little intricate. 
Several, and eſpecially divines, have made truth a kind 
of deity, to which in itſelf, and independently of its 
effects, we owe I know not what inviolable reſpect. 
They have abſolutely cenſured all diſcourſe contrary to 
the ſpeaker's ſentiment; they have eſtabliſhed, that we 
are on all occaſions, where we cannot be filent, to ſpeak 
according to the known truth, and rather than be wanting 
in reſpect to this deity, they have ſacrificed the moſt 


> Hiſtoire de Guillaume III. Tom. II. page 148. 
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dear and valuable concerns. But ſome more clear-fight- 
ed philoſophers have explained this idea, ſo confuſed and 
ſalſe in its conſequences. It has been owned that truth 
in general is to be reſpected as the ſoul of ſociety, the 
baſis of confidence in the commerce and intercourſe of 
men; and therefore that a man is not to lye, even in 
matters of indifference, leaſt he weaken the reſpe& due 
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to truth in general, and injure himſelf by rendering his 


word ſuſpected, even when he ſpeaks ſeriouſly. But by 
thus grounding the reſpect due to truth on its effects, 
men are led into the right way, and ever ſince it has been 
eaſy to diſtinguiſh between the occaſions where we are 
obliged to ſpeak the truth, or declare our thoughts, and 


thoſe where there is no ſuch obligation. The appellation 


of lyes is given only to the words of a man ſpeaking con- 
trary to his thoughts, on occaſions where he is obliged to 
ſpeak truth. Another name, in Latin falfloquium, is 
applied to any falſe diſcourſe to perſons who in that par- 
ticular caſe are not to be told the truth. Theſe princi- 
ples being laid down, it is not difficult to indicate what, 
on occaſion, is to be the lawful uſe of truth or of falſity 
towards an enemy. Whenever we have expreſsly or 
tacitly engaged to ſpeak truth, we are indiſpenſibly 
obliged to it by that faith of which we have proved the 
inviolability. Such is the caſe of conventions, or trea- 
ties. It is of abſolute neceſſity that there ſhould be in 
them a tacit engagement, for to ſay that we do not en- 
gage not to deceive the enemy under colour of treating 
with him would be abſurd : it would be mere quibble and 
chicanery. Truth is alſo to be told to an enemy on all 
occaſions where we are naturally obliged to it by the laws 
of humanizy 3 that is, when the ſucceſs of our arms, and 
the duties we owe ourſelves do not claſh with the com- 
mon duties of humanity, and in the preſent caſe ſuſpend 
their force and exerciſe. Thus when priſoners, either 


on ranſom or exchange, are ſent away, it would be infa- 
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mous to put them in a dangerous road. Should the 
prince or the enemy's general enquire after a woman or 


a child, who is dear to him, it would be ſcandalous to 
deceive him. 


But when by leading an enemy into an error, either 
by a diſcourſe where we are not obliged to ſpeak truth, 
or by ſome feint, we can procure ourſelves an advantage 


in the war which it would be lawful to ſeek by open 


force ; this doubtleſs is legal. I ſay farther, as humanity 
obliges us in the purſuit of our rights to prefer the mildeſt 
means, if by a ſtratagem, a feint void of perfidy, we can 
make ourſelves maſters of a ſtrong place, ſurprize the 
enemy, and overcome him, it is much hetter, it is really 
more commendable to ſucceed in this manner than by a 
bloody fiege, or the carnage of a battle. But the ſaving 
of blood is not of ſuch weight as to warrant pertidy, 
the conſequences of which would be infinitely dread- 
ful, and when ſovereigns were once embarked in a 
war, would cut off all means of treating together 
for reſtoring peace (Sect. 174.) Deluſions towards 
an enemy, free from perfidy, either in words or 
actions, ſnares laid for him conſiſtent with the rights of 
war, are ſtratagems, the uſe of which have always been 
acknowledged lawful, and had often a great ſhare in the 
glory of celebrated commanders. The King of England, 

William III. having diſcovered that one of his ſecretaries 
ſent intelligence to the enemy of every thing, cauſed the 


traitor to be ſecretly put under arreſt, and made him- 


write to the Duke of Luxemburgh, that the next day 
the troops would make a general forage, ſupported by a 
large body of infantry with cannon. And this artifice 
he made uſe of for ſurprizing the French army at Stein- 


kirk, but by the activity of the French general, and the 


courage of his troops, though the meaſures were ſo art- 
fully contrived, the ſucceſs was not anſwerable .3 

In the pſe of ſtratagems we ſhould regard not only the 
faith due to an enemy, but alſo the rights of humanity, 


n Memoires de Pouquicres, Tom. III. p. 87, &c 
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and avoid doing things the introducing which would be 
pernicious to mankind. Since the commencement of 
hoſtilities between France and Englana, an Engliſh 


frigate is ſaid to have appeared near Calais, and made 


ſignals of diſtreſs, with a view of bringing off ſame veſſel, 
and actually ſeized a boat and ſome ſailors, who gene- 


, rouſly came to its aſſiſtance. If the fact be ſo, this unbe- 


coming ſtratagem deſerves a ſevere puniſhment. It tends 
to damp a benevolent charity ſo ſacred to the intereſts 
of mankind, and fo laudable even among enemies; be- 
ſides, to make fignals of diſtreſs is to aſk aſſiſtance, which 
certainly promiſes all kind of the utmoſt ſafety to thoſe 
who give this kindly ſuccour. Therefore the action 
attributed to this frigate implies an odious perfidy. 
Some nations, even the Romans, for a long time pro- 
feſſed to deſpiſe every kind of artifice, ſurprize, or ſtrata- 
gem, in war; and others went ſo far as to ſend notice of 
the place and time for giving battle b. In this conduct 
there was more generoſity than diſcretion. It would 
indeed be very laudable if, as in the frenzy of duels, the 
only buſineſs was to diſplay perſonal courage; but a war 
is made to defend our country, to proſecute by force 
what is unjuſtly denied us, and the ſure means are alſo 
the moſt commendable, provided they be not unlawful 
and odious in themſelves . The contempt of artifice, 
ſtratagem, and ſurprize, proceeds often as in the caſe of 
Achilles, from a noble confidence in perſonal valour and 
ſtrength: and it muſt be owned that when an enemy 
may be defeated with open force, in a pitched battle, 


> This was the practice of the ancient Gauls. See Livy. It is nid 
of Achilles, that ke was for fighting openly, and not of'a temper 0 
have made one of thoſe who were ſhut up in the famous woodea horſe 
v; hich proved fatal to the Trojans. h , 


Ille non incluſus equo, Minerve 
Sacra mentite, male feriatox 


Treas, et lætam Priami choreis 
Fellerat Aulam :. 


Sed palam captis gravis Hor, Lib. IV, Odyſſ. VI. 
© Virg. Ea. II. v. 390. 


there 
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there are greater hopes of having quelled and reduced 
him to ſuc for peace, than if the advantage was owing to 
ſurprize ; as Livy d makes thoſe generous ſenators ſay, 
who did not approve of the manner of proceeding againft 
Perſeus, as not altogether ſincere. Therefore, when 
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plain and open courage may ſecure a victory, there are 


occaſions when it is preferable to artifice, becauſe the 
advantages gained to the. ſtate are more ſolid and 
permanent. 

The uſe of ſpies is a kind of clandeſtine practice or 
deceit in war. Theſe find means to infinuate themſelves 
among the enemy, in order to diſcover the ſtate of his 


affairs, to pry into his deſigns, and then give intelligence 


to him who employs them. Spies are generally puniſh- 
ed capitally, and not unjuſtly ; there being ſcarce any 


other way to prevent the miſchief they may do (Sect. 155.) 


For this reaſon a man of honour, who would not <xpoſe 
himſelf to die by the hand of a common executioner, 
ever declines ſerving as a ſpy : he counts it beneath him, 
as it can ſcarce be done without ſome kind of treachery. 
The ſovereign cannot therefore lawfully require ſuch a 
ſervice from his ſubje&s, unleſs in ſome ſingular caſe, 
and that of the laſt importance. The mercenary are 
allured to it by great rewards. If thoſe whom a ſovereign 
employs make a voluntary offer, or if they be not the 
enemy's ſubjects, or have no connection with him, he 
may unqueſtionably make uſe of their ſervice without 
offence to juſtice or honour ; but is it lawful, is it decent, 
to ſolicit the enemy's ſubjects to act as ſpies, and betray 
him? Tothis the followiag paragraph = ſerve as an 
anſwer. 

It is aſked in general whether it be lawful to ſeduce 
the enemy's men, to engage them to tranſgreſs their duty ;. 
by an infamous treachery ? Here we muſt diſtinguiſh 


@ Tit, Liv, Lib. XLII. Cap. XLV1I, 
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between what is due to the enemy, notwithſtanding the 
ſtate of the war, and what is required by the internal 
laws of conſcience, and the rutes of probity. Now the 
enemy may be weakened by all poſſible means, provided 
they do not affect the common ſafety of human ſociety, 
as poiſon and aſſaſſination (Se. 155.) The ſeducing a 
ſubje& to turn ſpy, that of a governor to deliver up his 
place, does not ſtrike at the foundation of the common' 
fafety and welfare of ſociety. Subjects acting as the ene- 
my's ſpies, are not a fatal and inevitable evil, they may 
in ſome meaſure be guarded againſt, and as to the ſecu- 
rity of fortreſſes, it is the ſovereign's concern to chuſe 
proper governors. Thus theſe means are not contrary 
to the external law of nations, nor can the enemy com- 


plain of them as 6dious proceedings. Accordingly they 


are practiced in all wars. But are they juſt; and com- 


patible with the laws of a pure conſcience ? Certainly 
no. And of this the generals themſelves are ſenſible, as 


they are never heard to boaſt of having practiſed them. 

Seducing a ſubje& to betray his count?y, ſuborning a 
traitor to ſet fire to a magazine, practiſing on the fidelity 
of a governor, inticing him, perſuading him todeliver up 
a place, is prompting ſuch perſons to commit deteſtable 


crimes. Is it honeſt to incite our moſt inveterate enemy 
to be guilty of a crime? If ſuch practices are at all ex- 


cuſable, it can be only in a very juſt war, and for ſaving 
our country, when threatened with ruin by a lawleſs 


- conqueror. The guilt of a ſubject or general who be- 


trays his prince ina cauſe manifeſtly unjuſt, does not 


appear ſo very odious. He who himſelf tramples upon 


juſtice and probity deſerves in his turn to feel the effects 
of perfidy and wickedneſs. And if ever it is exeuſable to 


8 de part from the ſtrict rules of probity, it is againſt ſuch 


an enemy, and in ſuch an extremity. 'The Roraans, 


| whoſe ideas concerning the rights of war were ſo pure 


and elevated, did not approve of ſuch dark practices; 
| | made 
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made no account of the conſul Cæpio's victory over 
Viriatus, becauſe it had been purchaſed. Valerius 
Maximus fays, that it was ſtained with a double per- 
fidy* ; and another. hiſtorian ſays, that the ſenate did 
not approve of it b. 

It is a different thing merely to accept of the offers 


of a traitor. We do not ſeduce him, and though we 
deteſt his crime, we ſerve ourſelves. Transfuges and 


deſerters commit a crime againſt their ſovereign; yet 


according to the Roman civilians they are received by 


the law of war e. If a governor ſells himſelf, and offers 
for a ſum of money to deliver up his town ; ſhall we 
ſcruple to take advantage of his crime, and to obtain 


without danger what we have a right to take by force? 


But when we know ourſelves able to ſucceed without the 
aſſiſtance of traitors, it is noble to reje& their offers with 
deteſtation. The Romans in their heroic ages, in thoſe 
times when they uſed to give ſuch illuſtrious examples 
of magnanimity and virtue, ever expreſſed their abhor- 
rence of any advantage offered them by any treache- 
rous ſubjects of the enemy. They not only acquaint- 
ed Pyrrhus with the atrocious deſign of his Phyſician, 
but likewiſe, refuſing to avail themſelves of a leſſer 
crime, ſent back, bound to the Faliſci, a traitor who had 
offered to deliver up the king's children d. 

But when the enemy is at variance we may very 
lawfully hold a correſpondence with one of the parties, 


% 


2 Viriati etiam cxdes duplieem 
perfidiz accuſationern recepit; in ami- 
cis quod eorum manibus iateremptus 
eſt: in Q. Servilio Czpioge conlule, 
quia is ſceleris hujus auctor, impuni - 
tate promiſf2, tuit: victoriamque 
non meruit led emit, Lib. IX Cap. 
6. num, 4. Though this inſtance 
ſeems to regard another point (aſſaſſi- 
nation} yet, according to other au- 
thors, it does not appear that Cæpio 
had prafticed with Variatus's ſold ers, 
10 aſſaflinate him, Among others 
{ce Eutiopius. Lib. 4. Cap. VIII. 


d Que victoria quiz empta erat, a 
ſenatu non probata. Auctor. de viris 
illuſtr. Cap, LXXL 

© Transfugam jare belli reciſſimu ;. 


Digeſt. L. 41. Titul 1. de adquir. reg; 


dom. Leg. 5 r. 

4 Eadem fide indicatum, Pyrrho 
regi racdicum, vitæ ejus inſidian- 
tem: cadem Faliſcis victum tradi. 
tum proditorem liberorum regis. Tit. 
Liv, Lib. XLII. Cap. XLVII. 
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and make uſe of the right, which it judges to have, of 


| hurting its adverſary. Thus we promote out own 


affairs without ſeducing others, or being in any wiſe 
partakers of their guilt. If we take advantage of his 


error; this is doubtleſs allowable againſt an enemy. 


6. 182. 
Of deceitful in- 


telligence. 


A deceitful intelligence is that of a man who feigns 
to betray his own party with a view of drawing the 
enemy into a ſnare. This when done deliberately, 
and by making the firft advances is treachery, and an 
infamous practice; but an officer or | governor of a 
place, when tampered with by the enemy, may very 
lawfully, on certain occaſions, with a view of deceiv- 
ing the ſeducer, ſeem to lend an ear to the propoſal ; 
an injury was offered to him by tempting his fidelity; 
and to draw the deceiver into the ſnare is nd rife than 

a juſt revenge. By this conduct he neither hurts the 
faith of promiſes nor the welfare of mankind for cri- 
minal engagements are abſolutely null, and never to 
be tultilled ; and it would be well if the promiſes of 
traitors could not be relied on, that they were on all 
ſides ſurrounded with uncertainties and dangers. There- 
fore a ſuperior, on information that the enemy is tempt- 
ing the fidelity of an officer or ſoldier, makes no ſoruple 
of ordering this fubaltern to feign himſelf gained over, 
and to model his pretended treachery ſo as to draw the 
enemy into an ambuſcade; the ſubaltern is obliged to 
obey. But if the ſeduction be practiſed immediately on 
the commander in chief, a man of honour chuſes, as 
he ought, to rejeQ an injurious overture openly, and 
with indignation. 


CHAP. 
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CHAP. XI. 


Of the Sovereign's making an unjuſt War. 


A LL the right of a power to make war is derived 


42 from the juſtice of his cauſe. The unjuſt party 


who attacks or threatens him, or with-holds what belongs 
to him, in a word, who does him an injury, lays him 
under the neceſſity of defending himſelf, or doing him- 
felf juſtice, ſward in hand; he authorizes him in all the 
acts of hoſtility neceſſary for procuring a compleat ſatiſ- 
faction. Whoever therefore takes arms without a law- 
ful cauſe can abſolutely have no kind of right; all the 
hoſtilities he commits are unjuſt. 0 

He is chargeable with all the evils, all the horrors of 


the war; all the effuſion of blood, the deſolation of fami- 


lies, the rapine, the violences, the ravages, the burnings, 
are his works and his crimes. He is guilty towards the 
enemy, of attacking, oppreſſing, maſſacring, them with- 
out cauſe; guilty towards his people, of drawing them 

into acts of injuſtice, expoſing their lives without neceſ- 
ſity , without reaſon; towards that part of his ſubjects 
whom the war ruins, or who are great ſufferers by it, 
of loſing their lives, their fortune, or their health. Laſt- 
ly, he is guilty towardsall mankind, of diſturbing their 
quiet, - and ſetting a pernicious example. Shocking 
catalogue of miſeries and crimes! dreadful account 

to be given to the King of Kings, to the common 

Father of men! May this light ſketch ſtrike the eyes of 
the conductors of nations, princes, and their miniſters. 


Why may not we expect ſome benefit from it, are 


the great loſt to all ſentiments of humanity and ho- 
nour, of duty and religion? And ſhould our weak 
3 voice 
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voice throughout the whole ſucceſſion of. ages prevent a 


ſingle war only, how gloriouſly would our labour be a 
rewarded ? | | c 
His 4.00 He who does an injury is bound to repair the damage, t 
or to make a juſt ſatisfaction, if the evil be not irre- ; 


parable, and even to penalty, if penalty be neceſſary, 

by way of example, for the ſafety ot the party offended, 

and alſo for that of human ſociety. This is the caſe of ef 

a prince who is the author of an unjuſt war. He is to 

reſtore whatever he has taken, ſend back the priſoners at 

his own expence ; he is to make compenſation to the 

enemy for the injuries and loſſes he brought upon him; 

to relieve deſtitute families, and, was it poſſible, to repair 
the loſs of a father, a ſon, or a huſband. | 

. 186. But how can he repair ſo many injuries? Many are 
Difficulty of re- . . . 

-patricg the in- in their on nature irreparable. And as to thoſe which 

wer Ag * may be compenſated by an equivalent, whence ſhall the 

unjuſt ſovereign raiſe a ſufficiency for expiating his 

violence ? The prince's perſonal wealth will not an- 

ſwer the demand; ſhall he give away that of his ſub- 

jeAs, which does not belong to him? Shall he ſacri- 

fice the national lands, a part of the ſtate? But the 

ſtate is not his patrimony (Book I. Sect. 61.) He can- 

not diſpoſe of it at will. And however the nation be, to 

a certain point, bound to its conductor; beſides the injuſ- 

tice of puniſhing it directly for faults of which it is not 

guilty, if it is bound by the ſovereign's acts, it is only 


— 


towards other nations which have their recourſe againſt ſover 
it (Book I. Sect. 40. Book II. Sect. 81. 82.) The ſove - they 
reign cannot throw on it the penalty of his violences, they 
nor ſtrip it to repair them. And was it in his power, admit 
would this clear him of every thing ? Would his con- ſons. 
| ſcience be pure, though acquitted towards the enemy ? wiſe, 
them 


Is he ſo to his people ? It is a ſtrange kind of juſtice to 
repair injuries at the expence of a third perſon ; this is 
no 
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no more than changing the object of his injuſtice. Weigh 
all theſe things ye conduQtors of nations | and having 
clearly ſeen that an unjuſt war draws you into a multi- 
tude of iniquities, which all your power cannot repair, 
it is to be hoped that you will be leſs haſty to engage in 
them. 5 ts ie 

The reſtitution of conqueſts, of priſoners, and of ſuch 
effects which may be found again, admits of no difficulty 
on the injuſtice of the war being acknowledged. The 
nation aggregately, and private perſons knowing the 
injuſtice of their poſſeſſion, are to reſtore every thing 
which has been wrongfully acquired. But as to the re- 


© paration of any damage, are the military, generals, 


officers, and ſoldiers, in conſcience obliged to repair the 
injuries which they have done ; not from any ill-will of 


563 


» 187. 
= 1. . na- 
tion and the mi- 
litary are bound 
to any ching? 


their own, but as inſtruments in the hands of their ſo-— 


vereign ? I am ſurprized that the judicious o Grotius 
ſhould, without diſtinction, hold the affirmative ; it is 
a deciſion which cannot ſupport itſelf, but in the caſe of a 


war ſo palpably, ſo indiſputably unjuſt; that it admits of 


no ſecret reaſon of ſtate, or any other capable of juſtifying 
it; a-caſe in politics almoſt impoſſible. On all occaſions 
ſuſceptible of deubt, the whole nation, the individuals, 
and eſpecially the military, refer it to thoſe who govern, 
to the ſovereign, and are obliged to it by eſſential prin- 
ciples of political- ſociety and of government. How 
could public affairs be carried on, if at every ſtep of the 
ſovereign the ſubjects were to weigh his reaſons? If 
they could refuſe to march for a war, concerning which 
they had any ſcruple. Prudence ſometimes docs not 
admit that a ſovereign ſhould make known all his rea- 
ſons. It is the duty of ſubjects to ſuppoſe them juſt and 
wiſe, while a full and abſolute evidence does not tell 
them to the contrary. When therefore in ſuch thoughts 


b Grotius, de jure bell. et pac. Lib. III. Cap. X. 
Oo 2 | they 
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That nations 


cannot infiſt on 


the ſtrictneſs of 
the law of nat ure 
towards each 
other. 


guilty. He alone is bound to repair the injuries. The 


| believe to be almoſt the unanimous opinion of honeſt 
men, ànd of thoſe officers who diſtinguiſh themſelves by 
their honôur and probity. Their caſe here is that of all 
Government would be impraQticable if every one of its 


canvaſs their jaſtice "before they obeyed them. But if, 


A* dre bre faid in the preceiiing chapter is 2 


armed, has a right to make war; he alone is impowered 


him his goods and poſſeſſions. Such is the decifion of tb 
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they have lent their affiſtance in a war, Which after- 
wards is found to be unjuſt, the ſovereign alone is 


ſubjecks, and in particular the military, are innocent, 
they have acted only from a neceſſary obedience. They 
are only to deliver up what they have acquired in ſuch 
a war, as having no lawful title to poſſeffion. This I 


thoſe who are the executors of the ſovereign's orders. 
inſtruments was to weigh its commands, and thoroughly 


for the welfare of the ſtate, they are to ſupooſe the 
ſovereign's orders to be juſt, they are not reſponſible for 


Sn 


Of the voluntary Lato ef Nations, as it regards 'the E. 
fefts of a War in Firm, e NG of 'the * of 
the Cauſe. 


conſequence of the true principles of the eternal 
rules of juſtice. They are the diſpoſitions of that ſacred 
law which nature, or its divine author, has :preſcribed 
to nations. He alone whoin juſtice and neceſſity have 


to attack his enciny, deprive him'of 'life, and wreſt from 


law of nations, or of the law of nature, to the obſerva- 
tion of which nations are ſtrictly bound (Prelim. Sed. 


J.) It is the inviolable rule which each is conſcientiouſly 
to 


/ / - OT» 


U 
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to follow. But in the conteſt of ſovereigns who live 
together in a ſtate of nature, how can this rule be aſ- 
ſerted? They acknowledge no ſuperior. Who then 
ſhall be judge between them, for aſſigning to each his 
rights and obligations? Who ſhall ſay to this, you are 
in the right to take up arms, to fall on him, and reduce 
him by force? Or to the other, all the hoſtilities you 
commit will be unjuſt. Your victories will be ſo many 
murders, your conqueſts rapines and robberies. Every 
tree and ſovereign ſtate has a right of determining accord- 
ing to the diQates of conſcience what its duties require 
from it, and what it can or cannot do with juſtice 
(Prelim. Sect. 16.) Cthers in taking on themſelves to 
judge of this, invade its liberty; they hurt it in its moſt 
valuable rights (Prelim. Sect. 15.) and then each 
declaring juſtice to be on its ſide, will arrogate to itſelf 
all the rights of war, and pretend that its enemies 


have none, that his hoſtilities are ſo many robberies, 


ſo many infractions of the law of nations, in the 
puniſhment of which all ſtates ſhould unite. The de- 
cifion of the law and the controverſy is ſo far from 
being forwarded by it, that the quarrel will become more 
bloody, more calamitous in its effects, and alſo more 
difficult to terminate. Nor is this all; the neutral na- 
tions themſelves will be drawn into the diſpute, and 
thus entangled in the quarrel. If an unjuſt war cannot 
do any thing with propriety, while an acknowledged 
judge, and among nations there is none fuch, has not 
definitely pronounced concerning the juſtice of the war, 
there can on certain poſſeſſion of things taken in war; 
they will always be liable to he claimed, as effects carried 
off by robbers. 

Let us then leave the ſtrictneſs of the law of nature 
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to the conſoience of | ſavereigns ; they are doubtleſs tary law ot na- 


tions is to be 


ne ver to deviate from it; but as to the external effects admitted among 
of mea. 
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of the law among men, we muſt neceſſarily have recourſe 
to rules of a more certain and eaſy application; and 
this for the very ſafety and advantage of the great ſociety 
of mankind. Theſe are the rules of the voluntary law 
of nations (Prelim. Sea. 21.) The law of nature, 
whoſe object is the greateſt good of human ſociety, 
which protects the liberty of every nation, which re- 
quires that their miſunderſtandings of ſovercigns ſhould 


be carried to an iſſue, that their quarrels ſhould be ter- 


190. 
A war in form, 
a« to its effecte, 


minated and brought to a ſpeedy period. This law 
I fay, recommends the obſervance of the voluntary law 
of nations for the common advantage of ſtates, in the 
ſame manner as it approves of the alterations made in 
the rules of the law of nature by the civil law, with 
a view. of rendering men more ſuitable to the ſtate of 
political ſociety, and of acquiring a more eaſy and cer- 
tain application. Let us therefore apply to the particu- 
lar ſubject of war, the general obſervation in our preli- 
minary (Sea. 28.) A nation or ſovercign, when delibe- 
rating on what meaſures its duties preſcribe, is never to 
loſe fight of the neceſſery law, whoſe obligation on the 
conſcience is inviolable. But in examining what it can 
require from other ſtates, 1t owes a deference to the vo- 
luntary law of nations, and even ſhould limit its juſt 
claims by the rules of a law, the maxims of which have 
for their object the happineſs and advantage of the 
univerſal ſociety of nations. Though the neceſſary law 
be its invariable rule, with regard to itſelf, it muſt al- 
low others to avail themſelves of the _—y law of 
nations. 
The firſt rule of this, in n the point before us, is, that 


a war in form as to its effects, is to be accounted juſt on 


is to be account= bath ſides. This is abſolutely neceſſary, as we have juſt 


ed juſt og both 
ſides, ; 


ſhewn, for introducing ſome order and rule into ſo 
violent an operation as that of arms, for limiting the 
calamitics 
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calamities of which it is productive, and that a door 
may always be left open for the return of peace. It is 


567 


even impraQicable for nations to act otherwiſe among 


themſelves, as they acknowledge no judge. Thus the 


rights, founded on the ſtate of war, the lawfulneſs of 


its effects, the validity of the acquiſitions made by arms, 
do not externally and among men depend on the juſtice 
of the cauſe, but on the legality ot the means in them- 
ſelves ; that is, on every thing requiſite to conſtitute a 
war in form. If the enemy keeps to all the rules of a 
war in form (Book III. Chap. IV.) we are not entitled 
to complaim of him as a violater of the law of nations. 
He has the ſame pretences to right as we have ourſelves; 
and all our reſource lies in a victory, or an accommo- 
dation. 

Second rule. The war being reputed equal between 
two enemies, whatever is fermitted to one, in virtue of 
the flate of war, is alſo permitted to the other. Accord- 
ingly no nation, under pretence of juſtice being on its 
ſide, ever complains of the hoſtilities of the enemy, 
while they obſerve the terms preſcribed by the common 
laws of war, We have, in the foregoing chapter, 
treated of what is allowable in a juſt war. It is preciſely 
that, and no more, which the voluntary law Ane au- 
thorizes in both parties, 

This law puts things between both on a parity, but 
allows to neither what is in itſelf unlawful; it can never 
countenance a wild licentiouſneſs. If therefore nations 
tranſgreſs theſe bounds, if in ſupport of a juſt cauſe 
they carry hoſtilities beyond what the internal and ne- 
ceſſary law permits in general, far be it from us to 
charge theſe exceſſes on the voluntary law of nations, 
they ariſe ſolely from a deprivation of manners, which 
produces an unjuſt and barbarous cuſtom ; ſuch are 
thoſe horrid enormities ſometimes committed by the ſol- 
diers in a town taken by ſtorm. 


We 


§. 191, 
Whatever is 
permitted to 
one, is ſo to the 
other, 
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We are never to forget that this voluntary law of na- 
tions, which is admitted from neceſſity, and to avoid 
greater evils, (Sect. 188, 189.) Cees not give to bim 
whoſe arms are unjuſt a genuine right, capable of juſtifying 
bis conduct, and acquitting bis conſcience, but only the 
external effeft of the law and impunity among men. This 
ſufficiently appears by what we have faid in cſtabliſhing 
the voluntary law of nations, The ſovereign whoſe 
arms are not authorized by juſtice, is not thereby the 
leſs unjuſt, nor leſs guilty againſt the ſacred law of na- 
ture, though not to envenom the evils of human ſociety, 
when it would prevent them, the law of nature itſelf 
requires, that he ſhould be permitted to have the fame 
external rights as juſtly belong to his enemy. In the 
ſame manner, he may, by the civil law, refuſe to pay 
his debts in caſe of preſcription ; but he then offends 
againſt his duty; he takes advantage of a law enacted 


for preventing the increaſe of vexatious fuits, but he is 


not founded on any genuine right. 
Nations being actually agreed in the obſervance of the 
rules, which we attribute to the voluntary law of na- 


tions, Grotius founds them on an open conſent in the 


people, and attributes them to the arbitrary law of na- 
tions, But, beſides the difficulty which would often 
occur in proving ſuch engagement, it would be of force 
only againſt thoſe who had formerly entered into it; did 
ſuch an engagement exiſt, it would relate to the con- 
ventional law of nations, which, as proved by hiſtory, 
not from reaſoning, is founded on facts, and not on 
principles. 

In this work we lay down the natural principles of the 
law of nations. / We deduce them from nature itſelf: 
and what we call the voluntary law of nations confiſts 
in rules of conduct, external right, to which the law of 


- 


nature 
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nature requires the conſent of nations. So that there is 
a right of ſuppoſing their conſent without ſecking for 


it in the annals of the world; ſor had they not given it, 
the law of nature ſupplies that want, and gives it for 


them. Here nations are not free in their conſent ; to 
refaſe it would be hurting. the common right of nations 
(Prelim. Sect. 21.) 

This voluntary law of nations, once eſtabliſhed, is of 
very extenſive uſe, and is far from being a chimera, an 
arbitrary or groundleſs fiction. It flows from the fame 
ſource, and is founded on the ſame principles, with the 
neutral and neceſſary law. Wherefore does nature pre- 
ſcribe fuch and ſuch rules of conduct to men? Becauſe 


thoſe rules are neceſſary to the ſafety and welfare of 


mankind. But the maxims of the neceſſary law of na 
tions are founded immediately on the nature of things, 
and particularly on that of men, and political ſociety. 
The voluntary law of nations ſuppoſes a farther princi- 
ple, the nature of the grand ſociety of nations, and 
their mutual intercourſe. The former enjoins to nations 
what is abſolutely neceſſary and naturally tends to their 
perfection and common happineſs. The latter tole- 
rates what cannot be avoided, but by introducing greater 
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SH A EE 


of Acquiſetions by War, and particularly of Congueſts. 


FF it be lawful to carry off things belonging to an 

enemy, with a view of weakening him, (Sect. 160.) 
and ſometimes of puniſhing him (SeQ. 162.) it isno leſs 
lawful in a juſt war to appropriate to ourſelves thoſe 
things by a kind of compenſation, which the civilians 
term expletio juris (Sect. 161.) They are detained as 
an equivalent for what is due by the enemy, for the ex- 
pences and damages which he has occaſioned, and even 
when there is cauſe of puniſhing him, inſtead of the 


penalty which he has deſerved. For when I cannot 


procure to myſelf the individual thing which belongs 
or is due to me, I have a right to an equivalent; which, 
by the rules of expletive juſtice, and according to moral 
eſtimate, is conſidered as the thing itſelf. Thus war 


founded on juſtice is according to the law of nature, 


which conſtitutes the neceſſary law of nations, a juſt 


method of acquilition. 


But this ſacred law authorizes the acquiſition made 
by juſt arms, only within the limits of juſtice ; that is, 
as far as a complete ſatisfaction in the meaſure neceſ- 
fary for anſwering the lawful ends we have juſt men- 
tioned. An equitable conqueror, inſtead of being 
ſwayed by ambition and avarice, will make a juſt eſti- 
mate of what is due to him ; that is, of the very thing 
which has cauſed the war; and if the thing itſelf is not 
to be procured, of the damages and expences of the 
war, or will detain no more of the enemy's goods than 
is preciſely the equivalent. But if he has to do with a 
perfidious, 
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perfidious, reſtleſs, and dangerous enemy, he will by 
way of penalty deprive him of ſome of his towns or pro- 
vinces, and keep them as a barrier. Nothing is more 
allowable than to weaken an enemy who is become for- 
midable, and has rendered himſelt ſuſpected. The law- 
ful end of the penalty is future ſecurity. Theſe are 
conditions which render an acquiſition, made by arms, 
juſt and irreproachable before God and our own con- 
ſcience z juſtice in the cauſe, and equity in the ſatisfac- 
tion. £ | 

But nations cannot among themſelves inſiſt on this 
rigid juſtice. By the diſpoſitions of the voluntary law of 
nations, every war in form, as to its effects, is conſi- 
dered as juſt on both ſides (Sect. 190.) And there is no 
right of judging a nation with regard to the exceſs of 
its claims, or from what it believes neceſſary to its ſafety. 
(Prelim. Sect. 21.) Therefore, by the voluntary law of 
nations, every acquiſition obtained by a war in form is 
valid, independently of the juſtice of the cauſe, and 
the reaſons which the conqueror may have for attribut- 
ing to himſelf the property of what he has taken. Ac- 
cordingly among nations conqueſt has been deemed a 
lawful title, and has ſeldom, if ever, been diſputed, 
unleſs owing to a war not only unjuſt but even void of 
pretences. 

The property of moveable crmmaditics belong to the 
enemy, is required the very moment they come into 
his power, and if he ſells them to neutral nations, the 

firſt owner has no right of reclaiming them. But ſuch 
things muſt be actually and truly in the enemy's power, 
and carried to a place of ſafety. A foreigner coming 
into our country buys a portion of the booty juſt taken by 
a party of the enemy; our men who are in purſuit of 
this party very juſtly ſeize on this booty, which the fo- 
W was over precipitate in buying. On this head 

Grotius 
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Grotius relates from Thuanus, the inſtance of the town 
of Lierre in Brabant, which. having been taken and re- 0 
taken on the ſame day, the booty was reſtored to the in- Ut 
habitants, becauſe it had not been twenty-four hours in al 


the enemy's hands a, This ſpace of twenty-four hours, 
together with the cuſtom at ſea b, is an inſtitution of the 


pactitious law of nations, or of cuſtom, or, in fine, of - 

a Civil law in ſome ſtates. The natural reaſon of the * 

conduct towards the inhabitants of Lierre is, that the it 

enemy being taken as it were in the fact, and before oh 

they had carried off the booty, it was accounted as not ipi 

having become abſolutely their property; or as loſt to ſci 

the inhabitants. Thus, at ſea, a ſhip taken by the ene- pa 

my, while it has not been carried into ſome harbour, or un 

, into the midſt of a fleet, may happen to be retaken, and the 
i delivered-by ſhips of the ſame party : its fate is not de- in 
5 cided, nor the owner's property irrecoverably loſt, till ſov 
| : the ſhip be in a place of ſafety with regard tothe enemy, ſo! 
| who has taken it, and entirely in his power. But the for 
1 ordinances of every ſtate may make other regulations rec 
® among its citizens e, both for avoiding diſputes and bee 
it encouraging ſhips of force to recover merchant ſhips af- befi 
ter being taken by the enemy. The juſtice or injuſtice whi 
i of the cauſe here does not come into account. There | Th 
would be nothing ſtable among men, no ſafety in trad- ture 
is ing with nations which are at war, if ſuch a diſtinction loſt 
i could be made between a juſt and unjuſt war, as to attri- h 
| bute lawful effects to the one, which were denied to the und 
b other: It would be opening a door to endleſs diſcuſhons of ti 
q and quarrels. This reaſon is of ſuch weight that, on tire 
6 account of it, the effects of a public war, at leaſt with towr 
| regard to moveables, have been allowed to expeditions, com 
* Grotins de jure bell, & Pac, See Grotius ibid, and in the X 


Bock III. Cap. VI. Sect. 3. n. 7. text. 
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which deſerved no other name than robberies, but were 
carried on by arms in form. When, after the wars of 
the 'Engliſh in France, the grandes compagnies ranged 
about Europe, ſacking and pillaging wherever they came, 
we do not hear that any one claimed the booty which 
they had carried off and fold. At preſent it would be in 
vain to claim a ſhip taken by the Corfairs of Barbary, 
and fold to a third party, or retaken from them; though 
it is very improperly that the pyracies of theſe barbarians 
can be conſidered as acts of a war in form. We here 


ſpeak of the external right; the internal right and con- 


ſcience doubtleſs require that we ſhould-reſtore to a third 
party the goods we recover from an enemy, who in an 
unjuſt war had taken them from him; provided he knows 
theſe things again, and defrays the expences we were at 
in recovering them d. Grotius recites many inſtances of 
ſovereigns and commanders who have generouſly re- 
ſtored ſuch booty, without requiring any thing either 
for their trouble or expence. But this only regards a 
recent booty. To find out the proprietors of what had 
been taken long before, would be ſcarce practicable, and 
befides they have relinquiſhed all their right to things 


which they had no longer any hopes of recovering. 


This is the common way of thinking with reſpect to cap- 
tures in war, which are ſoon given up as irrecoverably 
loft. 

Immoveables, lands, towns and provinces, &c. paſs 
under the power of the enemy who makes himſelf maſter 
of them; but it is only by the treaty of peace, or the en- 
tire ſubmiſſion and extinction of the ſtate, to which theſe 
towns and provinces belonged, that the acquiſition is 
completed, and the property becomes ſtaple and perfect. 

Thus a third party cannot ſafely purchaſe a conquered 
place or province, till the ſovereign from whom it was 


4 Grotius Lid, III. Cap. XVI. 
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taken has by a treaty of pęace- renounced it, or being 
irrecoverably reduced, has forfeited its ſovereignty; for 
while the war continues, while the ſovereign has ſtill 
hopes of recovering his poſſeſhons by arms, is a neutral 
prince to come and deprive him of ſuch liberty by pur- 
chafing of the conqueror this place or province? The 
firſt proprietor cannot forfeit his rights by the action 
of athird perſon, and if the purchaſer is for maintaining 
his purchaſe, he will find himſelf engaged in a war. 
Thus the King of Pruſſia put himſelf among the enemies 


of Sweden, by receiving Stettin from the hands of the 


King of Poland and the Czar, under the title of ſequeſ- 
tration. But when a ſovereign has, by a definitive 
treaty of peace, ceded a country to the conqueror, he 
has relinquiſhed all the right he had to it and it would 
be an abſurdity were he allowed to claim this country 
again from a freſh conqueror, who wreſts it from the 
former, or of any other prince, who has acquired it by 


money, exchange, or any title whatever. 


A prince taking a town or province from his enemy, 
can juſtly nt a over it the ſame rights only as belonged 


to the ſove 


In againſt whom he had taken arms. War 


authorizes him to poſſeſs himſelf of what belonged to 
his enemy: if he deprives him of the ſovereignty of a 


town or province, he acquires it as it is, with all its limita- 


tions and modifications. Accordingly care is uſually taken 
to ſtipulate both, in particular capitulations and treaties of 
peace, that the towns and countries ceded ſhall retain all 
their liberties, privileges, and immunities. And why 
ſhould the conqueror ſupprefs them on account of his 
quarrel which he had with the ſovereign of thoſe places? 
Yet, if the inhabitants have incurred any perſonal guilt 
towards kim by any irregularity, he may, as a penalty, 


By. che treaty of Schwedt, 6 Oct. 1713, 


deprive 


t 
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deprive them of their rights and privileges. This he 
may alſo do if the inhabitants have taken up arms againſt 
him, and thus rendered themſelves his enemies. All 
that he then owes them is no more than what is due 
from a humane and equitable conqueror, to his ſubdued 
enemies. Should he purely and fimply incorporate 
them with his former ſtates, they have no cauſe of 
complaint. 

It appears that hitherto I ſpeak of a city or a country 
which is not ſimply a part of a nation, or which does not 
fully belong toa ſovereign, but over which thts nation or 
this ſovereign bas certain rights; if the conquered 
town or province was fully and perfectly made part of the 
demeſne of a nation or ſovereign, it paſſes on the ſame 
footing into the power of the conqueror. From that 
time it is united with the new ſtate to which it belongs; 
if it be a loſer by this change, it can only complain 
of the fortune of war. Thusa town which made part 
of a republic or a limited monarchy, and enjoyed 
a right of ſending deputies to the ſupreme council | 
or to the general aſſembly of the ſtates, muſt never more | 
think of ſuch privileges ; they are what the conſtitution | q 

| 
| 
| 


of the new ſtate to which it is annexed does not permit. 
Formerly in conqueſts even individuals loſt their 
lands, and it is not at all ſtrange that in the firſt ages of | 
Rome ſuch cuſtom ſhould have prevailed. The wars of it 
that æra were carried on between popular republics and if 
communities. The ſtate poſſeſſed very little, and the | 
quarrel was in reality the common cauſe of all the citi- 

5 : 


F. 200. 
Of the lands of 
private perioas 


Zens. But at preſent war is leſs terrible to the ſubject; 
things are tranſacted with more humanity: It is againſt | 
one ſovereign that another makes war, and not againſt N 
the quiet ſubjects. The conqueror lays his hands on [ 
the poſſeſſions of the ſtate, on what belongs to the pub- | 
lic, while private perſons are permitted to retain theirs. 

They 
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They fuffer but indirectly by war 3 and to them the re- 
ſult is that they only change maſters. 

But if the whole ſtate be conquered, if the nation be 
ſubdued, in what manner can the viQor treat it, with- 
out tranſgreſſing the bounds of juſtice? What are his 
rights over the conqueſt? Some -have dared to advance 
this monſtrous principle, that the conqueror is abſolute 
maſter of his conqueſt, that he may diſpoſe af it as his 
property, treat it as he pleaſes, according to the common 
expreſſion of treating a ſiate as a conguered country: And 
hence they derive one of the ſources of deſpotic govern- 


ment. But enough of thoſe who reduce men to the 


ſtate of transferable goods, or uſe them like beaſts of 
burden, who deliver them up as the property or patri- 


mony of another man: let us argue on principles 


countenanced by reaſon, and becoming humanity. 
The whole right of the conqueror proceeds from the 
juſt defence of himſelf (Sect 3. 26. 28.) which contains 
the ſupport and proſecution of his rights. Thus wheu 
he has totally ſubdued a nation with whom he had been 
at war, he may without diſpute cauſe juſtice to be done 
him, with regard to what gave riſe to the war, and re- 
quire payment for the expence and damage he has ſuſ- 
tained ; he may, according to the exigency of the caſe, 
impoſe penalties on it, as an example; he may, ſhould 
prudence ſo diQate, diſable it from dundertaking any 


pernicious deſigns for the future. But in ſecuring all 


theſe views, the mildeſt means are to be preferred. 
We are always to remember, that the law of nature per- 
mits no injury to be done to an enemy, unleſs in taking 
meaſures neceſſary for a juſt defence, and a reaſonable 
ſecurity. Some princes have only impoſed a tribute on 
it, others have been ſatisfied with ſtripping it of ſome 
privileges, diſmembering a province, or keeping it in 
dwe by fortreſſes; others, as their quarrel was only with 

the 
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the ſovereign in perſon, have left a nation in the full en- 
joyment of all its rights, only ſetting a ſovereign over 


it. But if the conqueror thinks proper to retain the ſo- 
vercignty of the vanquiſhed ſtate, and has ſuch a right, 


the manner in which he is to treat the ſtate ſtill flows 
from the ſame principles. If the ſovereign be only the 
juſt obje& of his complaint, reaſon declares, that by his 
conqueſts he acquires only ſuch rights as actually be- 
longed to the dethroned ſovereign ; and, on the ſubmiſ- 
fion of his people, he is to govern it according to the 
laws of the ſtate. If the people do not voluntarily ſubmit, 
the ſtate of war ſubſiſts. 

A conqueror who has taken arms, not only againſt a 
ſovereign, but againſt the nation itſelf, whoſe intent was 
to ſubdue a lawleſs people, and once for all reduce an ob- 
ſtinate enemy; this conqueror may with juſtice lay bur- 
dens on the conquered, both as a compenſation for the 
expence of the war, and as a penalty. He may, accord- 
ing to the degree of idocility, govern them with firmneſs 


and rigour, for diſpiriting and weakening them; and, if 


neceſſary, keep them ſome time in a ſtate of ſlavery. But 
this forced condition is to ceaſe when the danger is over, 
when the conquered are become citizens, for then the 
right of the conqueror, as to ſeverities, expires; as his 
defence and ſafety no longer require ſuch extraordinary 
precautions. In fine, every thing is to be reduced to the 
rules of a wiſe government, to the duties of a good 
prince. 

When a ſovereign, as pretending to have the abſolute 
diſpoſal of a people whom he has conquered, is for en- 
ſlaving them, he cauſes the ſtate of war to ſubſiſt between 
this people and him. The Scythians ſaid to Alexander 
the Great, there is never any friendſhip between the 
maſter and ſlave. In the midſt of peace the right of war 
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ſtill ſubſiſts . Should it be ſaid, that in ſuch a caſe there 
may be peace, and a kind of compact, by which the con- 
queror grants life, on condition that they acknowledge 
themſelves his ſlaves: he who ſays fo, is ignorant that 
war gives no right to take away the life of an enemy, 
after being diſarmed and ſubdued (Sect. 140.) But I 
ſhall decline to debate this principle of juriſprudence 
with him, let him take it to himſelf ; he deſerves ſuch a 
ſubjection. But men of ſpirit, to whom life is nothing, 
leſs than nothing, unleſs ſweetened with liberty, will 
always conceive themſelves at war with that oppreſſor, 
though on their part the acts are ſuſpended by inability. 


Let us farther ſay, that if the conqueſt is to be really ſub- 


je to the conqueror, as to its lawful ſovereign, he muſt 
rule it according to the ends for which civil government 
is eſtabliſhed : the prince alone uſually occafions the war, 
and conſequently the conqueſt. Surely it is enough that 
an innocent people ſuffer the calamities of war; muſt 
even peace itſelf become pernicious toit? A generous 
conqueror will apply himſelf to relieve his new ſubjects, 
to alleviate their condition; he will think it his indiſ- 
penſible duty. Conqueſt, ſays an excellent man, to clear 
itſelf with buman nature, always leaves an immenſe debt 
bebind it db. Happily ſound politics, here and every 
where elſe, coincide with humanity. What fidelity, 


what aſſiſtance, can be expected from an oppreſſed 


people? That your conqueſt may be a real addition to 
your ſtrength, that it may be well affected to you, treat 
it as a father, as a true ſovereign. I am charmed with 
the generous anſwer of the ambaſſador from Privernum, 
who, on being introduced to the Roman ſenate, the con- 
ſul ſaid, If we ſhew you clemency, what ſtreſs may we 
« lay on the peace you are come to aſæ? The ambaſ- 

a Tnter dominum et ſervum, tamen jura ſervantur. Q. Curt. Libs 


nulla amicitia eſt, etiam in pace, belli VII. Cap. VIII. 
> Monteſquiey, in his ſpirit ot laws, 


ſador 


B. III. C. XIII. ACQUISITIONS IN WAR, Se. 


ſador teplied, If you grant it on reaſonable conditions, 
te it will be ſafe and permanent, otherwiſe it will not laſt 
«© long.” Some took offence at the boldneſs of this 
ſpeech, but the more ſenſible part approved of the Pri- 
vernican's anſwer, as having ſpoken like a man, and a 
freeman. Can it be expected, ſaid theſe wiſe ſenators, 
that any people, or even private perſons, will continue 
in a condition with which they are diſſatisfied, longer 
than while under an invincible neceſſity? If they to 
whom you give peace receive it voluntarily, it may be 
relied on: what fidelity can you hope for from thoſe 


whom you are for reducing to flavery? : The moſt 


ſecure dommion, ſaid Camillus, is that which is accepta- 
ble even to thoſe over whom it is exerciſed >. Such are 
the rights which the law of nature gives to the conqueror, 
and the duties which it lays on him; the manner of ex- 
erting the one, and fulfilling the other, varies according 
to circumſtances. In general, he is to conſult the true 
intereſt of the ſtate, and by ſound policy, reconcile it, as 
far as poſſible, with that of his conqueſt. He may, in 
imitation of the Kings of France, unite and incorporate 
them with his ſtate. This was the way of the Romans, 
but they proceeded differently, according to caſes and 
junctures. At a time when Rome ſtood in need of aug- 
mentation, ſhe deſtroyed the city of Alba, as a rival; 
but received the inhabitants into her boſom, and thereby 
procured herſelf ſo many citizens. Afterwards the con- 
quered cities were left ſtanding, and the freedom of 


* Quid fi pznam (inquit conſul) 
remittimus vobis, qualem nos pacem 
vobiſcum habituros ſperemus? Si 
bonam dederitis, inquit, et fidam et 
perpetuam, ft malam, haud diutur- 
nam. Tum vero minari, nec id am- 
bigue Privernatum quidam, et illis 
vocibus ad rebellandum incitari paca- 
tos populos, Pars melior ſenatus ad 
meliora reſponſa trahere, et dicere, 
viri, et liberi vocem auditam : aut 


Pp2 


\ 


credi poſſe ullum populum, aut homi- 
nem denique in ea conditione cujus 
eum pæniteat, diutids quam neceſle 
ſit manlurum ? ibi pacem eſſe fidam, 
ubi voluntarii pacati fint. Neque co 
loco, ubi lervitutem eſſe velint, fidem 
ſperandam eſſe. Tit. Liv. Lib. VIII. 

ap. XXI. 

v Certi ut firmĩſſimum longi impe- 
rium eſt quo obedientes gaudent. 
Tit. Liv. Lib. VIII. Cap. XIII. 


Rome 
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t 
Rome was given to the conquered. Victory could not 3 

have been of ſo much advantage to thoſe people as a 
defeat. lis 
The conqueror may Wi ſimply put himſelf in the la 
place of the ſovereign, whom he has diſpoſſeſſed, as the en 
Tartars have done with China. The empire ſubſiſts as — 
it was, except being governed by a new race of ſovereigns. tet 
Laſtly, the conqueror may rule his conqueſt as a ſepa- un 

rate ſtate, and permit the form of goverment to remain; ty 
but this method is dangerous, it produces no real union lu 

of force; it weakens the conqueſt without ſtrengthening 

the conquered ſtate. . | are 
6. 202. It is aſked to whom the conqueſt belongs; to the un 
— rrwac prince who has made it, or to the ſtate? This queſtion de 
ought never to have been heard of. Can the ſovereign an 
act as ſuch for any other end than the good of the ſtate ? Tl 

Whoſe are the forces employed inthe war, even if he had ris 

; made the conqueſt at his own expence, out of his own the 

revenue, or his proper and patrimonial eſtates, does he not to 


make uſe of his ſubjects arm? is it not their blood that is 
ſned? But even ſuppoſe that he had employed foreign 
or mercenary troops, does he not expoſe his nation to 
the enemy's reſentment? does he not draw it into the 
war, while the advantage ſhall be his only ? Is it not 
for the cauſe of the ſtate, and of the nation, that he 
takes arms? Therefore all the rights proceeding from 
it appertain to the nation. Ifthe ſovereign makes war for 
a cauſe perſonal to himſelf, as to aſcertain a right of ſuc- 
ccſfion to a foreign ſovereignty, the queſtion is altered. 
This affair is foreign to the ſtate, but then the nation 
ſhould be at liberty either to affiſt its prince, or not con- 
cern itſelf. If he is impowered to make uſe of the na- - d; 
tional force in ſupport of his perſonal rights, ſuch rights wh 
are nd longer to be diſtinguiſhed from thoſe of the ſtate. 

The French law, which annexes to the crown all acqui- 


ſitions 
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ſitions made by the king, ſhould be the law. of all 
nations. 

We have ſeen (Sect. 196.) that a nation may be ob- 
liged, if not externally, yet in conſcience, and by the 
laws of equity, to reſtore the booty recovered from an 
enemy to a third party, who had been deprived of it in an 
unjuſt war. The obligation is more certain and more ex- 
tenſive, with regard to a people whom our enemy had 
unjuſtly oppreſſed. For a people thus ſpoiled of its liber- 
ty never depart from the hope of recovering it, if not vo- 
luntarily incorporated with the conquering ſtate ; if it 
has not freely aſſiſted againſt us in the war, the uſe. we 
are to make of our victory is, not that it ſhall only come 


under a new maſter, but its chains ſhall be broken. To 


deliver an oppreſſed people is a noble point of victory, 
and thus to acquire a faithful friend is a great gain.— 
The canton of Schwitz having wreſted the county of Gla- 
ris from the houſe of Auſtria, reſtored the inhabitants to 


their former liberties, and on the reception of them in- 


to the Helvetic confederacy, Glaris formed the fixth 
canton ®., 


e 


Of the Rigbt of Poſtliminium. 


e right of poſtliminium is that in virtue of which 
perſons and things taken by the enemy, are reſtor- 


Sor 


20 
* — are 
to ſet at liberty 
a people whom 
the enemy had 
unjuſtly con- 
quered ? 


204- 
Definition of the 
right of poſtlimie 


ed to their former ſtate, when coming again under the aium. 


| power of the nation to which they belonged, 


e Hiſtoire de la confederation Helvetique par VI. Watte willi. Lib. Ill. 
under the year 1351. 
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"Theſoverei gn is obliged to protect the perſon and goods 
of his ſubjects, and to defend them againſt the enemy 
therefore when a ſubje&, or any part of his ſubſtance 


are fallen into the hands of the enemy, ſhould any for- 


tunate eventbring them again into the ſovercign's power, 
it is certainly incumbent on him to reſtore them to their 
former ſtate; he is to re- eſtabliſh the perſons in all their 
rights and obligations, to give back the effects to the 
owners, in a word, to ſettle every thing as they were 
before they fell into the enemy's hands. The juſtice or 
injuſtice of the war makes no difference here, not only 
becauſe, according to the voluntary law of nations, the 


war, as to its effects, is reputed juſt on both ſides, but 


likewiſe becauſe war, whether juſt or not, is a national 
cauſe ; and if the ſubjeQs fighting or ſuffering for it, 
when fallen themſelves (or their effects) into the enemy's 
hands, are by ſome fortunate incident returned under 
the power of their own nation, there is no reaſon why 
they ſhould not be reſtored to their former condition. It 


is as if they had never been taken. If the war be juſt 


they were unjuitly taken, and thus nothing is more na- 
tural than to reſtore them as ſoon as it becomes poſſible. 
If the war be unjuſt, they are not bound to bear the cala- 
mities of more than any other part of the nation, The 
evil falls on them in being taken; and by their eſcape 
or releaſe are delivered. Here again it is as if they ne- 
ver had been taken ; neither their ſovereign nor the ene- 
my have any particular right over them. The enemy 
has loſt by one accident what they had gained by ano- 
ther. 

Perſons return, and things are recovered, by the right 
of poſtliminium, when after being taken by the enemy, 
they come again under the power of their own nation, 
(Sect. 204.) Thus this right takes place, as ſoon as ſuch 


perſons or things taken by the enemy fall into the hands 


of ſoldiers belonging to the ſame nation, or are brought 
| back 
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back to the army, the camp, their ſovereign's territories, 
or the places under his command. 

They who join with us in a war, make but one par- 
ty, jointly with us; the cauſe is common, the right one 
and the ſame ; they are conſidered as making but one 
body with us. Therefore when perſons or things taken 
by the enemy are retaken by our allies, or our auxilia- 
ries, or in any other manner fall into their hands, this 
is exactly the ſame thing with regard to right, as if they 
were come again into our own power, the power of our 
allies be ing in this caſe but one and the ſame, The right 
of poſtliminium therefore takes place-in the hands of thoſe 
who join with us in the war ; the perſons and things re- 
covered by them from the enemy, are to be reſtored to 

their former condition. 

hut does this right take place in the territories of our 
allies ? Here a diſtinction ariſes, whether theſe alles make 
one common cauſe with us, whether they are aſſociates 
in the war. The right of poſtliminium, neceſſarily takes 
place for us within their terrirories, no leſs than within 
our own. For this ſtate is united with ours, and in this 
war makes one and the ſame party. But if, as in our 
times is frequently the practice, an ally only furniſhes us 
the ſuccours ſtipulated in the treaties, without coming to 
a rupture with our enemy, their two ſtates continuing in 
their immediate relations to obſerve the peace, then only 
theſe auxiliaries ſent by him are partakers and aſſoci- 
ates in the war. His dominions adhere to their neutra- 
lity. 

Now the right of poſtliminium is of no force among 
neutral nations, for the power inclined to remain neuter 
in a war muſt look on it, as to the effects, equally juſt on 
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both ſides, and conſequently to conſider whatever is taken 


by either, a lawful acquiſition, To allow in his domini- 
ons that one may claim things taken by the other, or to 

grant him the right of poſtliminium in prejudice to the 
other, 
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other, would be to declare in his favour, and depart from ri 
the neutrality. el 
Fo $. 2 a Naturally, goods of all fall are recoverable by the 
recoverabley right of poſtliminium, and could they be certainly known pt 
this right. again, there is no intrinſic reaſon why moveables ſhould ve 
be excepted, Accordingly the ancients, on recovering th 
theſe things from the enemy, have reſtored them to their = 
former owners :. But the difficulty of knowing again th 
things of this nature, and the endleſs diſputes which ar 
would ſpring from the revendication of them, have in pr 


moſt parts introduced a contrary practice. Farther, from 
the little hopes of recovering effects taxen from the ene- 
my, and once carried into a place of ſafety, the former 
owners are ſuppoſed to have relinquiſned and given them 
up. It is therefore that with reaſon, moveables or boo- 
ty are excepted from the right of poſtliminium, unleſs 
taken from the enemy immediately after the ſeizure of 
them; in this caſe it is neither difficult for them to be 
known again, nor can the proprietor be ſuppoſed to have 
relinquiſhed them. A cuſtom being once admitted, and 
well eſtabliſhed, it would be unjuſt to treſpaſs on it. A- 
mong the Romans indeed ſlaves were not treated like 


other moveables ; they, by the right of poſtliminium na 

were reſtored to their maſters, even when the reſt of the 

booty was detained : the reaſon of this is manifeſt, it be- ret 

ing always eaſy to know a ſlave again, and to whom he jut 

belonged: the owner alſo, as he entertains hopes of re- the 

covering him, is not ſuppoſed to have relinquiſhed his on 

right. by 

So Priſoners of war, who have given their parole ; terri- be 
— by tories and towns, which have ſybmitted to the enemy, = 
— a of poſt- ,ho have ſworn or promiſed allegiance to him, cannot oy 
of themſelves return to their former condition, by the * 

» Sce ſeveral inſtances in Grotius. Bock III. Chap. XVI, Sed. 2. the 

„ I ob *. 
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right of poſtliminium, for faith | is to be kept even with 
ene mies (Sect. 174.) | 
But if the ſovercign retakes theſe towns, countries, or 


priſoners, who had ſurrendered to the enemy, he reco- this right whe 6 


vers all his former rights over them, and is to re-eſtabliſh 
them in their former condition (Se&. 205.) they then 
enjoy the right of poſtliminium without any breach of 
their word, or violation of faith. The enemy loſes by 
arms the right he had gained by them. But concerning 
priſoners of war, a diſtinction is to be made. If. they 
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retaken, 


were entirely free on their parole, it is not only coming 


again under the power of their nation, which can deliver 
them; becauſe had they even returned to their home, 
they would ſtill have been priſoners. The will of him 
who took them, or his total ſubmiſſion, can alone diſ- 


charge them; but if they have only promiſed not to run 


away, a promiſe they frequently make to avoid the evils 
of a priſon, all they are bound to, is that of themſelves, 
they ſhall not quit the enemy's country, or the place 
aſſigned for their dwelling ; and if the troops of their 
party ſhould get poſſeſſion of the place where they dwell, 
they are by the laws of arms releaſed and reſtored to their 
nation, and to their former ſtate. 

When a town ſurrendering to the enemy's arms, is 
retaken by thoſe of its ſovereign, it thereby, as we have 
juſt ſeen, becomes reſtored to its former condition, and 
therefore to all its rights. It is aſked whether it thus re- 
covers ſuch of its poſſeſſions, which had been alienated 
by the enemy, when he becomes maſter of it? Firſt 
we are to diſtinguiſh between moveable goods, not reco- 
verable by the right of poſtliminium (Sect. 202.) and 
immoveables. The former belong to the enemy who 
gets them into his hands, and he may alienate them irre- 
trievably. As for immoveables, let it be remembered, 
that the acquiſition of a town taken in war 1s not full 


complete till confirmed by a treaty of peace, or the entire 
ſubmiſſion 
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ſubmiſſion or deſtruction of the ſtate to which it belong- 
ed (Sect. 197- .) Till then the ſovereign. of that town 
has hopes of retaking it, or recovering it by a peace. 
And from the moment it returns into his power, he re- 
' ſtores it to all its rights (Sect. 205.) and conſequently it 
recovers all its poſſeſſions, as far as in their nature they 
are recoverable. Therefore it re- aſſumes its immovea- 
bles from the hands of thoſe who were precipitate in 
purchaſing them. The buying them of him who had 
not the abſolute diſpoſal of them, was a hazardous bar- 
gain; and if they prove loſers, it was what they delibe- 
rately expoſed themſelves to. But if this town had been 
ceded to the enemy by a treaty of peace, or was abſolute- 
ly fallen into his power by the ſubmiſſipn of the whole 
ſtate, it has no claim to the right of poſtliminium. And 
the alienation of any of its poſſeſſions by the conqueror 
is valid and irretrievable. Should ſome ſubſequent for- 
tunate revolution deliver it from the conqueror's yoke, it 
can revendicate them. When Alexander made a pre- 
ſent to the Theſſaljans of the ſum due from them to the 
Thebans (See Sect. 77.) He was ſo abſolutely maſter 
of the republic of Thebes, that he deſtroyed the city, 
and ſold the inhabitants. 


The ſame deciſions take place with mia to the i im- 
| miovel bie of individuals, priſoners, or not, which haye 
been alienated by the enemy while he was maſter of the 
country. Grotius propoſes the queſtion with reſpeR to 
immoveables, belonging to a priſoner of war, in a neu- 
tral country 2. But this queſtion is void by our princi- 
ples, for a ſovereign taking a priſoner of war, has no 
other right than to detain him till (Se, 148. &c.) the 
end of the war, or till he be ranſomed ; and has none on 
any of his rights, unleſs he can ſeize them. It is im- 
poſſible to produce any natural reaſon why he who has 


Lib. III. Cap, IX. Sect. 6, 


taken 
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taken a priſoner can have a right to diſpoſe of any goods 
or poſſeſſions but thoſe the priſoner has about him. 
When a nation, people, or ſtate, has been entirely ſub- 
dũed, it is aſked whether a revolution can entitle it to the 
right of poſtliminium. In order juſtly to anſwer this 
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21 
Whether 4 na- 
tion that has 
been entirely 
reduced can en- 


queſtion, there muſt again be a diſtinction of caſes, If Joy the right of 


this ſubdued ſtate has not yet acquieſced in its new ſub- 
jection, has not voluntarily ſubmitted, and has only 
ceaſed to reſiſt from inability ; if its victor has not laid 
aſide the ſword of conqueſt, nor taken up the ſcepter of 
peace and equity; ſuch a people are not really ſubdued : 
they are only conquered and oppreſſed, and on being de- 


livered by an ally, they doubtleſs return to their former 
ſtate (Sect. 207.) Their ally cannot became their con- 


queror, he is their deliverer, and all the obligation of the 
party delivered is to reward him. If the latter u 
ror, as not being an ally to the ſtate of Which we ſpeak, 

will keep it under his laws, as the purchaſe of victory, he 
puts himſelf in the caſe of the former, and becomes the 
enemy of the ſtate which the other had ſubdued. This 
ſtate may lawfully reſiſt him, and avail itſelf of a fa- 
vourable opportunity to recover its liberty; if it had been 


pollliminium. 


unjuſtly ſubdued, he who reſcues it from the yoke of the 


oppreſſor ſhould generouſly reſtore it to al its rights 
(Sect. 203.) 

The queſtion changes with regard to a ſlate which has 
voluntarily ſurrendered to a conqueror. If the people, 
no longer treated as enemies, but as good ſubjects, have 
ſubmitted to a lawful government, they henceforth 
derive under a ſovereign, or they are incorporated with 
the conquering ſtate ; they make part of it, and ſhare its 
fate. Their former condition is abſolutely effaced, all its 
relations, all its alliances are extinguiſhed (Book Il. Sea. 
203.) Whoever then the new conqueror be, that after- 
wards ſubdues the ſtate to which theſe people are united, 


they undergo the deſtiny of the deen, as the part fol- 


lows 
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lows the whole, This has been the practice of nations 
in all ages; I fay, even of juſt and equitable nations, 
eſpecially with regard to an ancient conqueſt. The 
more moderate beſtow liberty on a people which had but 


recently ſubmitted, whom they do not conſider as per- 


fectly incorporated, nor well cemented by inclination 


with the ſtate which conquered them. 


If this people ſhake off the yoke and recover their li- 


berty by their own virtue, they regain all their rights, 


they return totheir former ſtate, and foreign nations have 
no right to determine whether they have withdrawn 
from a legal authority, o or whether they have broke their 
chains. 

Thus the kingdom of Portugal, which had been in- 
vaded and ſubdued by Philip II. King of Spain, under 
pretence of an hereditary right, but in effect from avi- 
dity backed by a ſuperior force, after groaning under a!) 


the miſeries of tyranny, recovered the independency of 


its crown, and regained its ancient rights by driving 
out the Spaniards, and placing the Duke of Braganza on 


the throne. 


§. 214. 
Of tue right of 
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Provinces, towns, and countries, which the enemy 
reſtores by the treaty of peace, are certainly entitled to 
the right of poſtliminium. For the ſovereign in what- 
ever manner he recovers them, is on their returning un- 
der his power to reſtore them to their former ſtate. The 
enemy in giving. back a town at the peace, renounces 
the right acquired by his arms. It is as if he had never 
taken it. In this there is no reaſon, which exempts the 
ſovereign from replacing it in all the rights of its former 


7 


condition. 
Whatever is ceded to the enemy by a treaty of peace, 


is truly and fully alienated. It has no longer an affinity 


with the right of poſtliminium, unleſs the treaty of peace 
be broken and annulled. 


And 
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And as things not mentioned in the treaty of peace, 1222 


remain in the condition wherein they happen to be at the —— 
time of its concluſion, and are tacitly ceded on both ſides place alter a 
to the poſſeſſor, it may be ſaid in general, that the 828 
right of poſtliminium is ſecluded after the fignature of 

the peace. This right entirely relates to the ſtate of 

war. 


Yet, and for this very reaſon, there is always an ex- we — Fe 
ception to be made here, in favour of prifoners of war. force tor pro- 
Their ſovereign on a peace is to redeliver them (Se&. 

154.) If he cannot, if the fate of arms neceſſitates him 
to accept of hard and unjuſt conditions, the enemy who 
ſhould have releaſed the priſoners when the war is 
at an end, having no longer any thing to fear from them 
(Se. 150, 153.) continues the ſtate of war by detain- 
ing them in captivity, but eſpecially if he reduces them 
to ſlavery (Sect. 152.) Therefore they have a right, 
when an opportunity offers, to aſſert their liberty, to eſ- 
cape from his injuſtice, and return into their country, 
equally as in war time, fince, with regard to them, the 
war continues. And then the ſovereign, from his obli- 
gation to proteQ them, is to reſtore them to their former 
condition (Sect. 205.) 


Farther, ſuch priſoners who have been detained ſince $. 218. 


the peace, without any juſt reaſon, are free, if after Thy ate f 


. X even by cicape- 
their eſcape from priſon they can but reach a neutral iog into a new 


country. For enemies are not to be purſued and ſeized Ade 
in a neutral country (Sect. 132.) And whoever detains 

an innocent priſoner after the peace, continues his ene- 

my. This rule ſhould, and does actually, obtain among 

nations who reject enſlaving priſoners of war. 

It is ſufficiently clear from the premiſes, that priſoners 419. 
are to be conſidered as citizens, who one day may re- — , 
turn into their country, and on their return the ſove- 7 
reign is obliged to reſtore them to their former ſtate, 


whence it evidently follows that the right of thoſe pri- 


ſoners, 
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ſoners, and the obligations to which they are bound, 
with the rights of others over them, ſtill ſubſiſt entire, 
and only ſuffer a ſuſpenſion in the exerciſe of part of them 
during the impriſonment. 

The priſoner of war therefore retains a right to diſ- 
poſe of his poſſeſſions, particularly in cafe of death; and 
as there is nothing in the ſtate of captivity which can in 
this reſpe& vacate the exerciſe of his right, the will of a 
priſoner of war is of force in his own country, unleſs an- 
nulled by ſome inherent defect. 

Among nations, where marriage is indiſſoluble, un- 
leſs diſſolved by the interpreters of the law, the captivi- 
ty of one ot the parties does not affect the tie, and on his 
return home he by poſtliminium is again entitled to all 


his matrimonial rights. 


We do not here enter into a detail of what by the civil 


laws of nations is ſettled regarding the right of poſtli- 
minium, obſerving only that theſe particular regulati- 
ons bind only the ſubjects of the ſtate alone, without 
being of any force againſt foreignzrs. Neither do we 
here examine what is adjuſted by treaties; theſe parti- 
cular conventions eſtabliſh a factitious right, which re- 
lates only to the contracting parties. Cuſtoms confiriu- 
ed by long and conſtant ule are obligatory on thoſe peo- 
ple who have given a tacit conſent to them, and are to 
be regarded, when not contrary to the law of nature ; 
but thoſe which offend againſt that facred law are de- 


fective and void; every nation being ſò far from con- 


forming to ſuch cuito:as, that it is obliged to endeavour 
the abolition of them. Among the Romans the right of 
poſtliminium was of force, even in profound peace, 
relatively to nations with which Rome had neither con- 


nections of friendſhip, right of hoſpitality, nor alliance . 


* Digeſt. Lib. Xl. IX. de capt. && poſtlim, Leg. V. Sec. 2, 
This 
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This was becauſe thoſe people were conſidered in ſome 
meaſure as enemies. Milder manners have almoſt every- 
where ſuppreſſed this remainder of barbariſm. 


- 


E 


07 the Right of private Perſons in War. 


HE right of making war, as we have ſhewn in $. 223. 
the firſt chapter of this book, belongs alone to Svbj<Q+ cannor 
the ſovereign power; which not only decides whether dee without 


it be proper to undertake the war, and declare it, but Ems 
likewiſe directs all the operations, as circumſtances of 
the utmoſt importance to the welfare of the tate. 
Therefore ſubjects cannot act herein of themſelves, and 
without the the ſovereign's order they are not to commit 
any hoſtility. Self-defence however is by no means 
contained within this term of hoſtility. A ſubje& may 
repel the violence of a fellow-citizen when the magiſ- 
trate's aſſiſtance is not at hand, and with much greater 
right may he defend himſelf againſt the unexpeQted 
attacks of foreigners. 

The ſovereign's order commanding aQs of hoſtility, L. 224. 


* ; : _—_ This order may 
and giving a right to commit them, is either general or be general cr 


particular. The declaration commanding all ſubjects * 

to attack the ſubjefts of the enemy, carries with it a gene- 

ral order. The generals, the officers, the ſoldiers, the | 

partizans, and thoſe who fit out private ſhips of war, q 

having all commiſſions from the ſovereign, make war 11 

by virtue of a particular order. 4 
Bur if -ſubjeQs land. in need of the ſovereign's order non $f, 

to make war, it is only in virtue of the laws eſſential to n_— ; 1 

every political ſociety, and not as the reſult of any obli- It 

gation 11 
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_ gation relative to the enemy. For a nation taking up 
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arms againſt another, from that inſtant declares itſelf 
an enemy to all the individuals of the latter, and autho- 
rizes them to treat it as ſuch. What right could it have to 
complain of hoſtilities committedby private perſons, with- 
out their ſuperior's order? The right therefore we ſpeak 
of relates to the general public law, rather than to the 
law of nations, properly ſo called, or the principles of 
the reciprocal obligations of nations. 

If the law of nations be conſidered only in itſelf with 
reg ird to a rupture between two nations, all the ſubjects 
of the one may commit hoſtilities againſt thoſe of the 
other, and do them all the damages authorized by a ſtate 
of war. But ſhould two nations thus encounter each 
other with the whole colle&ed weight of their force, war 
would become much more bloody and deſtruQtive, it 


could ſcarce terminate but by the total deſtruction of one 


of the parties, which the example of the ancient wars 
abundantly prove. If we here call to mind the firſt wars 
of Rome with the neighbouring popular republics, we 
ſhall have reaſon to congratulate Europe on the contrary 
practice, now become cuſtomary among nations eſpeci- 
ally thoſe which keep regular forces or a body of militia. 
The troops alone carry on the war, while the remainder 
peaceably follow their callings. And the neceſſity of a 
particular order is ſo thoroughly eſtabliſhed, that even 
after a declaration of war between two nations, if the 
peaſants of themſelves commit any hoſtilities, the enemy 
inſtead of fparing them, hangs them up as ſo many rob- 
bers or banditti. This is the caſe with private ſhips of 
war: it is only in virtue of a commiſſion granted by the 


' ſovereign or his admiralty, that they are entitled to be 


treated like priſoners taken in a formal war. 
In the declarations of war, however, the ancient form is 
ſtill retained, by which all the ſubjeQs are ordered not only 
| | to 
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to break off all intercourſe with the enemy, but to attack 
them. Cuſtom interprets this general order. It actually 
authorizes, nay even obliges all ſubjects, of whatever 
rank, to ſecure the perſans and things belonging to the 
enemy, when they fall into their hands; but does not 
invite them to undertake any offenſive expedition with- 
out a commiſſion or particular order. 

| There are notwithſtanding occaſions when the ſubjeQs 
may reaſonably ſuppoſe the ſovereign's will, and act in 
conſequence of his tacit commands. Thus though the 
operations of war are by cuſtom generally reſigned to the 
troops, if the townſmen of a ſtrong place, taken by the 
enemy, have not promiſed or ſworn ſubmiſſion to him, 
and a favourable opportunity offers itſelf of ſurprizing 
the garriſon, and recovering the place ſor their ſove- 
reign, they may confidently preſume that the prince will 
approve of this ſpirited enterprize. And who will cen- 
ſure it? Indeed ſhould the rownſmen miſcarry, they mult 
expect very ſevere treatment from the enemy: But this 
does not prove the enterprize to be unjuſt or contrary to 
the law of war. The enemy makes uſe of his right, of 
the right of arms, by which he is authoriſed in a certain 
degree to make uſe of terror, that the ſubjeQs of the 
ſovereign with whom he is at war, may not be willing 
to venture on ſuch bold undertakings, the ſucceſs of 
which might prove fatal to them. No longer ago than 
the laſt war the inhabitants of Genoa of themſel ves ſud- 
denly ran to arms, and drove the Auftrians out of the 
city: and the republic celebrates an annual comme- 
moration of that event by which it recovered its 
liberty. 

Perſons fitting out ſhips to cruife on the enemy, in re- 
compenſe of their diſburſements and the riſque they run, 
acquire the property of the capture, but they acquire it 
by grants from the ſovereign, who iſſues out commiſſions 
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to them. The ſovereign either gives up to them the 
whole capture or a part. This depends on the contra 


made between them. Subjects are not obliged ſcru- 


pulouſly to weigh the juſtice of the war, which indeed 


they are not always able to obtain a juſt knowledge of, 
and in caſe of doubt, they are to rely on the ſovereign's 


judgment (Sect. 187.) ; there is no doubt but they may 
with a ſafe conſcience ſerve their country by fitting out 
privateers, unleſs the war be evidently unjuſt. But 
on the contrary, foreigners taking commiſſions from 2 
prince, to prey on a nation abſdlutely innocent with reſ- 
pect to them, are guilty of an infamous practice. The 
thirſt of gold is their only inducement; and however their 
commiſſion may aſſure them of impunity, it cannot waſh 
away their execrable guilt; they alone are excuſable who 
thus aſſiſt a nation of which the cauſe is indubitably juſt, 
and who have taken arms only to defend themſelves 
from oppreſſion. They would even deſerve praiſe, if the 
hatred of oppreſſion and love of juſtice, rather than the 
deſire of riches, actuated them to generous efforts, and to 
expoſe their lives or fortunes to the hazards of war. 

The noble view of acquiring inſtruction in the art of 
war, and becoming more capable of ſerving our coun- 
try, has introduced a method of ſerving as volunteers 
even in foreign armies, and the cuſtom is doubtleſs 
juſtified by the. ſublimity of the motive. Volunteers 
taken by the enemy are treated as if part of the 
army in which they fight. Nothing can be more 
reaſonable : they in fact unite themſelves to this army, 
they ſupport the ſame cauſe, no matter whether it be e from 
any obligation or of free-will. 

Soldiers can undertake nothing without the order, ci- 
ther expreſſed or tacit, of their officers. Obedience and 
execution are their province, They are not to act from 
their own opinion; they are only inſtruments in the 

| | hands 
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hands of their commanders. Let it be remembered here, 
that by a tacit order, I mean the ſubſtance of what is 
included in an expreſs order, or in the functions com- 
mitted to us by a ſuperior: and what is ſaid of ſoldiers 
muſt alſo be underſtood of officers, and of all who have 
any ſubaltern command. Thos with reſpect to things, 
the care of which is not committed to them, they may 
both be compared to mere private-perſons, who are to 
undertake nothing without order. The obligation of 
the military is ſtill more ſtrict, as the laws of war ex- 
preſsly forbid acting without order; and this "diſcipline 
is ſo neceſſary that it ſcarce leaves any thing to pre- 
ſumption. In war an enterprize of a very advantageous 
appearance, where the ſucceſs is almoſt certain, may yet 
be attended by the moſt fatal conſequences. It would 
be dangerons to leave it to the judgments of ſubal- 
terns, who cannot know all the general's views, and 
who want his experichce and penetration : it is not 
to be ſuppoſed that he intends to let them act of them- 
ſelves. To fight without command is almoſt always 
conſidered in a ſoldier as fighting againſt command, or 
againſt the prohibition. Nor is there hardly any caſe 
(that of ſelf-defence excepted) wherein ſoldiers and ſub- 
alterns may a& without,order. Here the order may be 
ſafely preſumed, or rather the right of ſelf-defence natu- 
rally belongs to every one, and ſtands in no need of per- 
miſſion. During the ſiege of Prague, in the laſt war, a 
body of French grenadiers made a fally without orders 
or officers, poſſeſſed themſelves of a battery, nailed up 
part of the cannon, and brought away the remainder 
into the city. This the Roman feverity would have 
puniſhed with death, according to the famous inſtance 


of the conſul Manlius * who pronounecd ſentence on his 
ſon, though victorious, for fighting without order. But 


„ Tit. Liv. Lib. VIII. Cap. Vi. 
„ the 
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the dicference of times and manners obliges a general to 
moderate ſuch ſeverity. Marſhal Beliſle reprimanded 
publicly thoſe brave grenadiers, but ſecretly diſtributed 
among them ſome money, in reward for their courage 
and good inclination. At another famous ſiege in the 
ſame war, that of Coni, the ſoldicrs of ſome battalions, 
who. were lodged i in the moats, made a vigorous ſally 
while their officers were abſent, which was attended with 
great ſucceſs. Baron Leutrum was' obliged to pardon 
this fault, that he might not damp an ardor in which the 
ſafety | of the place conſiſted; however, as far as poſſible, 
this inordinate impetuoſity ſhould be checked, as it may 
be of fatal conſequence. Avidius Caffius puniſhed, ca- 
pitally, ſome officers of his army, who having no order, 
with a handful of men ſurprized and cut to pieces a body 
of three thouſand. This rigour he juſtified by ſaying, 
that there might have been an ambuſeade : Dicens evenire 
potuiſſe ut efſent inſidiæ, c. b 

Is the ſtate to make good to private perſons the da- 
mages ſuſtained in war? We may ſec in Grotius that 


authors are divided on this queſtion. Here two kinds 
of damages are to be diſtinguiſhed ;. thoſe done by the 
- ate or ſovereign, and thoſe done by the enemy. Of 
the firſt kind, ſome are done voluntary and by precau- 


tion, as when a field, a houſe, or garden, belonging to a 
private perſon, is made uſe of for building the rampart 
of a town, or ſome other piece of fortification; when his 


ſtanding corn or his ſtore-houſes are deſtroyed to prevent 


their being of uſe to the enemy. Such damages are to 


be made good to the owner, who ſhould bear only his 


quota: but other damages are cauſed by inevitable ne- 
ccliity ; as for inſtance, the havoc done by the. artillery 


> Volcatius Gallican, cited by cola, Book III. Chap. XVIII. Sect. 1. 
Note 6. 


in 
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in retaking a town from the enemy. Theſe are acci- 
dents, they are calamities ariſing from fortune. The 
ſovereign, if the ſtate of his affairs permit, is to ſhew an 
equitable regard for the ſufferer ; but no action lies 
againft the ſtate for misfortunes of this nature, for loſſes 
which it has not occafioned willingly, but through ne- 
ceſſity and fortuitouſly, and in the exerciſe of its rights. 
The ſame may be ſaid of damages cauſed by the enemy. 
All the ſubjects are expoſed to fuch damages, and un- 
happy is his lot on whom they fall. In a ſociety this 
may be hazarded with reſpect to ſubſtance and effects, as 
life is alſo riſqued. Was the ſtate ſtrictly to indemnify 
all ſuch who ſuffer in theſe cafes, the public finances 
would be ſoon cxhauſted. Every one , muſt contribute 
his ſhare in due proportion, which would be impraQtica- 
ble. Beſides theſe indemnifications would be liable to a 
thouſand abuſes, and there would be no end of the par- 
ticulars ; it is therefore to be ſuppoſed that no ſuch thing 
was ever meant by thoſe who formed a ſociety. 

But it is highly conſentaneous to the duties of the 
ſtate and the ſovereign, and confequently equitable, 
nay, very juſt to relieve, as far as poſſible, thoſe unhappy 
ſufferers who have been ruined by the defolation of war, 
as likewiſe to take care of a family whoſe head and ſup- 
port has loſt his life for the ſervice of the ſtate. There 
are many debts ſacred to him who knows his duty, tho 
no action can be brought againſt him. | 
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C H A P. XVI. 


— 


Of ſeveral Conventions made during the Courſe of the 
War. 


A R would become too cruel and deſtructive, were 
all intercourſe between enemies abſolutely de- 


ſervatwn b, commerces of war, as Virgil © and Tacitus * 


terms them. The occurrences and events of war lay 


encmies under the neceſſity of entering into ſeveral con- 
ventions. What we have already ſaid in general of the 
faith to be kept between enemies, excuſes us from prov- 
ing here the obligation of faithfully acting up to con- 
ventions made in war; jt only therefore remains to ex- 
plain the nature of them. Sometimes it is agreed to ſuſ- 
pend hoſtilities for a certain time; and if this conven- 
tion be only for a very ſhort time, or for any place par- 
ticularly, it is called a ceſſation or ſuſpenſion of arms. 
Such are thoſe made for burying the dead, aſter an aſ- 
ſault, or aſter a battle, and for a parley, or a conference 
between the generals of both fides. If the agreement be 


for any length of time, and eſpecially if general, it is 


more particularly diſtinguiſhed by the appellation of a 
truce. Many uſe theſe words indiſcriminately. 


The truce or ſuſpenſion of arms does not terminate the 
war; z it only ſuſpends the operations. 
Atruce i is either particular or univerſal. By the for- 


mer, hoſtilities ceaſe only in certain places, as between 


c © Lib. III. Cap. XXI. Sect. 1. 
belli commercia Turnus ſuſtulit iſta prior, Eacid. X. v. 530. 
p Au. Lib. XIV. Cap. 33: 
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a town and the army beſieging it. By the latter, they are 
to ceaſe generally, and in all places between the bellige- 
rant powers. Particular truces may alſo admit of a diſ- 
tinction with regard to the acts of hoſtility, or to the per- 
ſons; that is, it may be agreed to abſtain for a time from 
certain hoſtilities, or two armies may mutually conclude a 
truce or ſuſpenſion of arms, without reſpect to place. 

A general truce made for many years, differs from a 
peace in little elſe than in leaving the original queſtion 
of the war un lecided, as they found it. Two nations tired 
of war, and not agreeing on the ſubject of their diffe- 


rence, have recourſe to this kind of compact. Thus 


between Chriſtians and Turks, inſtcad of a peace, only 
long truces have been uſually made; ſometimes from a 
falſe ſpirit of religion, and ſometimes neither being wil- 
ling reciprocally to acknowledge each other as lawful 
maſters of their reſpeQive poſſeſſions. 

It is neceſſary to the validity of an agreement, that it 
be made with a ſũfficient power; every thing done in 
war is by the authority of the ſovereign, who alone has 
the right both of undertaking the war, and directing the 
operations (SeQ. 4.) But from the impoſſibility of exe- 
. cuting every thing by himſelf, there is a neceſſity of 
communicating part of his power to miniſters and offi- 
It is aſked, what are the things of which the 
ſovereign reſerves the diſpoſal to himſelf, and which 
he is naturally thought to intruſt to the miniſters of his 
will, to the generals, and other military officers? We 
have above (Book II. Sect. 207.) laid down, and ex- 
plained the principle, which is tobe here a general rule. 
Without a ſpecial mandate from the ſovereign, the per- 
ſon commanding in his name is held inveſted with all 
the neceſſary powers for the reaſonable and ſalutary ex- 
erciſe of his functions, for every thing which naturally 


follows from his commiſſion. The remainder is re- 
ſerved 
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ſerved to the ſovereign, who is not ſuppoſed to commu- 
nicate more of his power than is neceſfary for the good 


of his affairs. According to this rule, a general truce 


can only be concluded by the ſovereign himfelf, or by 
him to whom he has delegated ſuch a power. Fot that 
a general ſhould be inveſted with an authority of ſuch 


extent, is not neceſſary to the ſucceſs of his operations; 


it would exceed the limits of his functions, which are to 
direct the operations of war, wherein he has the com- 
mand, and not to regulate the concerns of the ſtate. 
To conclude, a general truce is of fuch importance, 
that the ſovereign is always thought to have reſerved it 
to himſelf, So large a power is granted only to a viceroy 


or governor of a diſtant country, for the territories under 


him. If the truce be for years, it is natural to ſuppoſe 
the ſovereign's ratification neceſſary, The conſuls and 
other Roman commanders might grant general truces 
for the time of their commiſſion ; but if this term was 
conſiderable, or the truce made for a longer time, it te- 


quired the ratification of the ſenate and people. Even 
a particular truce, when for a long time, ſeems alſo to 


exceed the ordinary power of a general; and he cannot 


conclude it but under a reſerve of the ratification. 


But as for particular truces made for a ſhort time, it 
is often neceſſary, and almoſt always proper, that the 
general ſhould have a power of concluding them. Neceſ- 
ſary, when there is no waiting the prince's conſent : 
proper, on occaſions, when the truce can tend only to 
ſave the ſhedding of human blood, and is for the com- 
mon advantage of the contracting parties. Therefore, 
with ſuch a power the generalor commander in chief is 
naturally ſuppoſed to be inveſted. Thus the governor 
of a place, and the general beſieging it, may agree on a 
ceſſation of arms, for burying the dead, or for coming to 
a parley; they may even ſettle a truce for ſome months, 
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on condition that the place, if not refieved within that 


time, ſhall ſurrender. Conventions of this kind foften 
the evils of war, and probably can be of no detriment to 
any one. | 

All theſe truces and ſuſpenſions of arms are concluded 
by the anthority-of the ſovereign, who to ſome conſents 
in, his own immediate perfon, and to others through the 
miniſtry of his generals and officers. They bind his 
faith, and he is to ſee them obſerved. 

1 he truce binds the contracting parties, from the 
moment of its being concluded, but cannot have the force 
of a law with regard to ſubjects on both fides, till it has 
been folemnly proclaimed : and as an unknown law 
carries no obligation with it, the truce does not bind the 
ſubjects, but as it becomes duly notified to them. So 
that if, before any certain knowledge could reach them, 
they commit any thing contrary to it, any hoſtility, it is 
not puniſhable. But the ſovereign, from a regard to his 
promiſes, is obliged to cauſe the prizes taken fince the 
moment when the truce ſhould have hegun, to be reſtor- 
ed. Subjects who for want of a previous knowledge 
have not obſerved it, are hound to no compenſation, any 
more than the ſovereign who' could not fiznify it to 
them ſooner : it is añ accident without any fault of his, 
or theirs. A ſhip being on the open ſeas at the time of 
publiſhing the truce, meets with a ſhip of the enemy, 
and finks her: as there is no guilt in this cafe, ſhe is 
not liable to pay any damage. It ſhe has made a cap- 
ture of the veſſel, all the obligation ſhe lies under is to 
reſtore it, as not retenable by the truce. 

But any, by their own fault, not ignorant of the truce, 
would be bound to make good the damage committed 
againſt the party. A ſimple and eſpecially a flight fault 
may in ſome meaſure eſcapes puniſhment, and doubtleſs 
it does not deſerve to ſuffer equally with fraud; but 
againſt the reparation of the damage it is no diſpenſation. 


For 
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For avoiding as much as poſſible all difficulty, ſovereigns 
in truces, as in treaties of peace, uſually fix terms for the 
ceſſation of hoſtilities, according to the ſituation and 
diſtance of places. 

Since a truce cannot bind ſubjects, unleſs known to 
them; it is to be ſolemnly publiſhed in all places where 
it is intended it ſhould be obſerved. 

Should ſubjeQs, whether private or military, offend 
againſt the truce, this is no violation cf public faith, nor 
is the truce thereby broken; but the delinquents ſhould 
be compelled to an ample compenſation of the damage, 
or ſeverely puniſhed. Should a ſovereign refuſe juſtice 
on the complaints of the party injured, he thereby be- 
comes acceſſary to the treſpaſs, and violates the treaty, 

If one of the contracting parties, or any perſon by his 
order, or with his conſent only, commit any act con- 
trary to the truce, it is an injury to the contracting 
party; the truce is diſſolved, and the party offended is 
entitled to take up arms, not only for rene wing the ope- 
rations of the war, but alſo for revenging the. recent 
injury offered it. Try | 0 

Sometimes a penalty on the infractor of the truce is 
reciprocally ſtipulated, and then the truce is not imme- 
diately broken on the firſt infraction: if the party offend- 
ing ſubmits to the penalty, and repairs the damage, the 
truce ſubſiſts, and the party offended has nothing farther 
to claim, If an alternative has been ſettled, that in caſe 
of an infraction the delinquent ſhall ſuffer a certain pe- 
nalty, or the truce be broken, the party injured may 
chuſe whether he will demand the penalty, or make uſe 
of his right to take up arms again. For were it at the 
option of the infractor, the ſtipulation of the alternative 
would have been fruitleſs, fince by refuſing to comply 
with the penalty ſimply ſtipulated, he breaks the com- 
paR, and thereby gives the injured party a right to take 


up 


„735 4... = ati cfm. 


"> 0 


Book III. Ch. XVI. CONVENTIONS, Ye. 


up arms again: beſides, in clauſes of ſecurity like this, 
the alternative is nt ſuppoſed to be in favour of him who 


fails in his engagements, and it would be abſurd to ſup- 


poſe that he reſerves to himſelf the advantage of break- 
ing it by his infraction rather than undergoing the pe- 
nalty. He might as well break it at once openly. The 
penal clauſe is appointed only to ſecure the truce from 
being ſo eaſily broken, and can be placed with the alter- 
native, only that a right may be left to the injured party 
of breaking a compact, if he thinks fit, in which from the 
behavjour of the enemy he ſees little ſecurity. 

It is neceſſary that the time of the truce be well ſpeci- 
fied, to prevent any doubt or diſpute from the moment 
of its beginning to its period. By the words inclufroely 
and excluſively all ambiguity which may happen to be in 
the convention, with regard to the two terms of the 
truce, its beginning and end, will be avoided : for in- 
ſtance, if it be ſaid that the truce ſhall laſt from the firſt 
of March ineluſively, until the fifteenth of April alſo in- 
clufively, there can remain no doubt; whereas had it 
been only ſaid from the firſt of March until the fifteenth 
of April, it might be diſputed whether thoſe two days 
mentioned as the initial and final terms of the truce, 
were comprehended in the treaty or not, and indeed au- 
thors are divided as to this point. As to the firſt of 
thoſe two days, it ſeems beyond all queſtion to be com- 
prized within the truce ; for if it be agreed that there 
ſhall be a truce from the firſt of March, this naturally 
means that hoſtilities ſhall ceaſe from the firſt of March; 
as to the latter day, there is ſomething more of doubt, 
the expreſſion until ſeeming to ſeparate it from the time 
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of the armiſtice. And a truce as ſaving blood is without | 


doubt a point to be regarded, and perhaps the ſafeſt way 
is to include in it the very day of the term: the circum- 
ſtances may alſo be of uſe for determining the meaning, 


but 
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but it is very wrong not to remove all ambiguity when it d 
may be avoided only with a word or twa more. 01 
The word day in national conventions, is to be under- ec 
Rood of a natural day, ſince it is in this meaning that a h; 
day is the common meaſure among nations. The com- in 
putation by civil days owes its origin to the civil law of 20 
every people, and varies according to countries. The a 
natural day begins at ſun-rifing, and laſts twenty-four "5 
hours, being the diurnal revolution of the ſun : there- dr 
fore if a truce of an hundred days be agreed on to begin ſq 
on the firſt of March, the truce begins at ſun-rifing on in 
the ſame day, and is to continue an hundred days of * 
twenty-four hours each; but as the ſun throughout the 
whole year does not rite at the ſame hour, for avo.ding Fe 
all chicanery unworthy of that candor which ſhould pre- ſat 
vail in theſe kind of conventions, the truce muſt certain- de 
1y be underſtood to end as it began, at the riſing of the — 
ſun. The term of a day is meant from one ſun to the ral 
other, without any prevaricating or ſtanding out for a 
few moments in its riſing, He who having made a truce pla 
for an hundred days, beginning on the twenty-firſt of lib 
June, when the ſun rifes about four o'clock, ſhould on 
the day the truce is to end, take arms at that very hour but 
before the ſun riſe, would certainly be conſidered as tic 
guilty of a mean and unjuſtifiable chicanery. tio 
If no term has been ſpecified for the commencement 401 
of the tiuce, as it binds the contracting parties immedi- of | 
ately on its concluſion (Sect. 239.) it concerns them to tha 
cauſe it to be publiſhed immediately, in order to the ob- are 
ſervance of it, for it becomes binding on the ſubjects only wil 
from the time of its proper publication (Se. ibid.) and "Jane 
it begins to take effect only from the moment of the firſt * 
publication, unleſs the agreement be otherwiſe. ſuc] 
The general effe@ of a truce is that all hoſtilities ſhall wer 
0 ep ct of abſolutely ceaſe, and for avoiding any diſpute on what the 
33 — may be termed ſuch, the general rule is: That each, and 
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during the truce, may within his own tercitories, and in 
the places where he is maſter, do whatever he had a right 
todo in time of full peace. Thus a truce does not 
hinder a prince from levying ſoldiers, aſſembling an army 
in his dominions, marching troops thither, and even 
calling in auxiliaries, and repairing the fortifications of 
a place, which at that time is not beſieged ; as he has a 
right to do all theſe things in time of peace, the truce 
does not tie up his hands. Can it be ſuppoſed that in 
ſuch a compact he means to debar himſelf from exccut- 
ing things which the continuation of hoſtilities could 
not prevent him from doing ? 

But to make uſe of the ceſſation of arms ſor ſafely 
executing things detrimental to the enemy, and not to be 
ſafely undertaken amidſt hoſtilities, is cireumventing and 
deceiving the enemy with whom the compact bas been 
made: it is a breach of the truce. By this ſecond gene- 
ral rule we may folve ſeveral particular caſes. 

The truce concluded between the governor of a 
place and the general beſieging it, deprives both of the 
liberty of continuing their works; with regard to the 
latter this is manifeſt, his works being thoſe of hoſtility ; 
but the governor alſo cannot avail himſelf of the armi- 
tice for repairing the breaches, raifing new fortifica- 


tions; the artillery of the beſiegers does not allow him 


to carry on ſuch works with impunity during the courſe 
of koſtilities, therefore it would be detrimental to them 
that he ſhould employ the truce in this manner, and they 
are under no obligation to he ſo far impoſed on. They 
will, and very juſtly do, conſider ſuch proceedings as a 
breach of the truce. But the ceſſation of arms does not 
hinder the governor from continuing within his town 
ſuch works, to which the fire or attacks of the enemy 
were no obſtacle. At the laſt fiege of Tournay, after 
the ſurrender of the place, an armiſtice was agreed on; 
and the governor in the mean time permitted the French 


to 
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to make their diſpoſitions againſt the citadel, carry on 
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their works, and raiſe batteries, becauſe on his fide the 
governor was clearing away the rubbiſh with which the 
blowing up of a magazine had filled the citadel, and 
was erecting batteries on the ramparts. But all this he 
might have carried on with little or no danger, had the 
operations of the ſiege began, whereas for the French 
to have carried on their works with ſuch expedition to 
have made their approaches, and erect batteries, muſl 
have coſt a great many men. So that there was no 
parity, and on this footing the truce was entirely in 
favour of the befiegers : accordingly they were maſters 
of the citadel a fortnight before they probably would 
have been. | 


If the truce be concluded either for ſettling the con- 


ditions of the capitulation, or to wait for the orders of 


the reſpective ſovereigns, the beſieged governor cannot 


make uſe of it for getting any ſuccours or ſtores into the 
place. This would be an abuſe of the armiſtice, and 
deceiving the enemy, which. is contrary to candor. The 
meaning of fuch a compact manifeſtly is, that all things 
ſhall remain as they were at the moment of its conclu- 


fion. : 

But this is not to be extended to a ceſſation of arms 
agreed on for ſome particular circumſtance, as burying 
the dead. This is interpreted according to its object. 


There firing ceaſes every-where or only at one attack, 


as ſtipulated, that each party may freely carry off their 
dead, and during this intermiſſion of the fire no works 
are to be carried on, which were oppoſed this would be 
making an ill uſe of the armiſtice, conſequently would 
be a breach of it. But it is very allowable for a governor, 
during a ſuſpenſion of arms, filently to procure any re- 
inforcement through a paſſage remote from the attack- 
If the beſieger be lulled by ſuch an armiſtice to abate his 

vigtlance, 
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vigilance, he muſt ſtand ro the conſequence. The ar- 


miſtice of itſelf does not facilitate the entrance of ſuch - 


ſuccours. : 

Likewiſe if an army, in a bad poſition, after a battle, 
propoſes and concludes an armiſtice, for burying the 
dead, it cannot pretend to extricate itſelf in ſight of the 
enemy, during the ſuſpenſion, and march off without 
moleſtation. This would be availing itſelf of the com- 
paQ for executing what otherwiſe it could not have done. 
This would be laying a ſnare, and conventions cannot 
be ſnares ; ſo that on a motion to quit the diſadvantage- 
ous ſtation, the enemy may juſtly obſtruct it; but ſhould 
this army filently file off in the rear, and thus reach a 
ſafer poſt; it would be no breach of faith. All implied 
by a ſuſpenſion of arms for burial of the dead, is that 
neither ſide ſhall attack whilſt this office of humanity is 
performing. The enemy can only blame its own remiſſ- 
neſs ; he ſhould have ſtipulated that, during the ceſſa- 
tion of arms, each was to remain in his poſt ; or ſhould 
have kept a good watch, and on perceiving the army's 
deſign, he might lawfully have oppoſed it. To propoſe 
a ceſſation of arms for a particular object, with a view of 
lulling the enemy aſleep, and covering a deſign of retreat- 
ing, is a ſtratagem intirely innocent. | 

But if the truce be not made for ſome particular object 
only, we cannot honourably avail ourſelves of it for tak- 
ing any advantage, as fſecuring ſome important poſt, 
advancinz into the enemy's country. The latter ſtep 
would indeed be a violation of the truce, for to advance 
into the enemy's country is an act of hoſtility. 

Now, as a truce ſuſpends hoſtilities without putting an 
end to the war, all things (while the truce continues) 
in the places conteſted, of which the poſſeſſion is dif 
puted, are to be left as they were, and nothing mult be 
undertaken therein to the detriment of the enemy. This 


is a third general rule. 
When 
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When the enemy withdraws his troops from a place, 
and abſolutely quits it, he does nat intend to keep poſ- 
ſeſſion of it any longer, and in this caſe it is entirely 
conſiſtent with the truce to occupy it. But if by any 
ſign it appears that a port, an open town, or a viſiage, 
is not relinquiſhed by the enemy, and that though he 
neglects it, he maintains ſtill his rights and claims to it, 
the truce forbids any invaſion of it. To take away 
from the enemy what he is diſpoſed to retain, is an at 
of hoſtility. | 

It is alſo a manifeſt boſuility to receive towns or pro- 


vinces inclined to withdraw from the foverecigmy of the 


enemy, and give themſelves up to us. 

And by far more unlawful, during the truce, to inſti- 
gate the ſubjects of the enemy to revolt, or to practiſe 
upon the fidelity of his governors and garriſons. Theſe 
are not only acts of hoſt . lity, but of odious hoſtilities 
(Sect. 180.) As for deſerters and fugitives, they may be 
received during the truce, for they are received even in 
full peace, when there is no treaty tothe contrary : and 


had there been ſuch a treaty, the effect was annulled, 


or at laſt ſuſpended by the war, which ſince happened 

To ſeize perſons or things belonging to the enemy, 
without cauſe given for ſome particular fault, is an act 
of hoſtility, and conſequently not allowable during a 
truce. 

Since the right of poſtliminy is founded 6nly on the 
ſtate of war (Chap. XIV. of this Book) it cannot take 
place during the trace, which ſuſpends all the acts of 
war, and leaves every thing as they were; priſoners 
themſelves cannot then withdraw from the power of the 
enemy in order to recover their former condition, as the 
enemy has a right of detaining them during the war, and 


it is only on its conclalion that his right over their _ 


* expires. 
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Enemies may naturally come and go into each others 
country, during the truce, eſpecially if made for a con ; 
fiderable time, equally as in time of peace, hoſtilities 
being all ſuſpended. But every ſovereign, as he would 


theſe intercourſes may not prove detrimental ; there is 
juſt cauſe for ſuſpecting prople with whom he is ſoon 
to renew the war. At making the truce he may declare 
that he will admit none of the enemy within his terri- 
tories. E 

They who having paſſed into the enemyꝰ's country du- 
ring the truce, and art detained there by fickneſs or any 
other inſurmountable obſtacles and thus happen to be 
there at the expiration of it, may in the ſtrict ſenſe of 
the law of arms be kept priſoners : it is an accident they 
might foreſee, and to which they have of their own ac- 
cord expoſed themſelves ; but humanity and generoſity 
allow them a ſufficient reſpite for departing. 

If inthe treaty of a truce any thing be excepted from, 
or added to, what has been now ſaid, it is a particular 
convention, by which the contracting parties are bound. 
They are to obſerve what they have promiſed in a valid 
form; and the obligations reſulcing from it form a pac- 
titious right, the detail of which is foreign to the plan of 
this work. 

As the truce only ſuſpends the effects of war (SeR. 
233.) at its expiration hoſtilities may recommence, with- 
ont any freſh declaration of war; for every one previ- 
ouſly knows that the war will re-afſume its courſe from 
the moment of expiration, and the reaſons for the neceſ- 
fity of a declaration have no place here (Sect. 51.) A 
truce mate for many years, however very much reſem- 
bles peace, and differs from it only in that it leaves the 
ſubjeR of the war ſubſiſting. Now, as a long ſpace of 
time may bring about a great change in circumſtances 
and diſpoſitions on both fides, the love of peace ſo becom- 

| | Rr | ing 


alſo in time of peace, is at liberty to uſe precaution, that 
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| ing in ſovereigns, the care they ſhould take of ſparing 
their ſubjects blood, and even that of their enemies: g 

ſuch beautiful diſpoſitions, I ſay, ſhould ſeem to require 
of princes not to take up arms again at the expiration of . 
a truce, in which all military preparatives had been to- 5 
tally laid aſide, without making ſome declaration invit- o 
_ ing the enemy to prevent effuſion of blood. The Ro- 4 
| mans have given us an example of this moderation ſo 0 
very commendable: they had only made a truce with the fa 
cit. y of Yeu, and the enemy even renewed hoſtilities with- or 
out waiting the expiration of the truce, yet at that time os 
the college of the Feciales gave it as their opinion, that 15 
ſatisfaction ſhould be demanded, n to ba * re 
1 up arms again a, an 
. rebel. £7 The capitulation of n on e are a- tic 
and bf wan mong the principal conventions made between ene- co 
4 — ap mies, during the courſe of the war, they are uſually no 
* ſettled between the general of the army beſieging and de 
| the governor of the town beſieged, both acting by the ga 
* a authority attributed to their reſpective pf and com- tin 
4 miſſion. . * 


We have elſewhere ſhewn (Book II. Chap. XIV.) N 
the principles of the power committed to ſubaltern offi- 


cers, with the general rules for judging of them. All (Se 
this has been now recapitulated in a few words, and ap- | b 
plied particularly to generals and other commanders in mil 
chief (Sect. 237.) As a general and governor of a place the 
muſt naturally be inveſted with all the powers neceſſary obi 
for the exerciſe of their reſpective functions, there is a 2 
right of preſuming that they have theſe powers, and that * 
of concluding a capitulation is certainly one of this num- the 
ber, eſpecially when there is no waiting for the ſover- wal 
eign's orders. A treaty made by them on this head is Ry 
er 


therefore valid, and binds the ſovereigns, in whoſe 


Tit. Liv, Lb. IV. Cap, xxx. fore, 
| name the c 
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name and authority the reſpective commandants have 
acted. 2 

But let it be obſerved, that theſe officers not exceed- 
ing their powers ſhould keep punctually within the terms 


of their functions, and forbear meddling with things 
which have been committed to them; the attack and 
defence, the taking or ſurrender of a place, relate only 


to the poſſeſſion, and not to property and right. The 


fate of the garriſon is likewiſe concerned in it. Thus 
commanders may agree about the manner in which the 
capitulating town ſhall be poſſeſſed ; the general beſieg- 
ing may promiſe that the inhabitants ſhall be ſafe, their 
religion, franchiſes, and liberty of the place preſerved, 
and may allow the garriſon to march out with ammuni- 
tion and baggage, with all the honours of war, to be eſ- 
corted and conducted to a place of ſafety. The gover- 
nor ofa place, if reduced to it by the ſtate of affairs, may 
deliver it up at diſeretion, may ſurrender himſelf and his 
garriſon priſoners ofwar, or engage that, for a ſtipulated 
time, or even to the end of the war, they ſhall not carry 
arms againſt the enemy or his allies : and he validly.pro- 
miſes for all under his command, who are obliged to obey 


him while he keeps within the limits of his function 


(Sect. 23.) 
But ſhould the beſieging general take on him to pro- 
miſe that his maſter ſhall never appropriate to himſelf 
the place when ſurrendered, or at a certain term ſhall he 
obliged to reſtore it, he would exceed the limits of his 
commiſſion, contracting for things quite out of his pow- 
er. And the like may be ſaid of a governor who in 
the capitulation ſhould go ſo far as to alienate his town 
for ever, and to deprive his ſovereign of the right of re- 
taking it; or who promiſes that his garriſon ſhould ne- 
ver carry arms, not even in another war. Itis mani- 
teſt that his functions give him ns ſuch power. There- 
fore, in conferences for a capitulation, ſhould one of 
the commanders inſiſt on conditions which the other does 
not think himſelf impowered to grant, one expedient is 
TS: lett 
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left them, which is to ſettle a ſuſpenſion of arms z where · 
by all things remain as they were till farther orden be 
received. 

At the beginning of this chapter we have ſhewn our 
reaſons for not entering into explicit proofs here, that 
all theſe conventions made during the courſe of the war, 


are to be inviolably adhered to; we ſhall therefore only 


abferve with regard to capitulations in particular, that 
as to violate them is unjuſt and ſcandalous, fo this perfi- 
diouſneſs often- proves detrimental to the party who has 
been guilty of it. Who will henceforth place any confi- 

dence in him? The towns which he ſhall attack will hold 
out ta the moſt terrible extremities, rather than rely on 
his word. He as it were ſtrengthens his enemies by in- 
citing them to a deſperate defence, and every ſiege which 


he undertakes will be terrible. On the contrary, fidelity 


§. 264. 
Of promiles 
— 5 to the ene 
my by indivi- 
duals. 


attracts confidence and affeQion ; it facilitates enter- 
prizes, removes obſtacles, and. paves the way to glori- 
ous ſucceſſes. Of this hiſtory furniſhes us a fine exam- 
ple in the conduct of George Baſte, general of the im- 
perialiſts in 1602, againſt Battori and the Turks. The 
ſnſurgents of Battori's party having furprized Biftrith, 
otherwiſe called Miſſa, Baſte recovered: the town by a 
capitulation, which in his abſence was violated by ſome 
German ſoldiers : but being informed of it, he immedi- 
ately hung up all the ſoldiers to a man, and out of his 
own purſe paid the inhabitants all the damages they had 
ſuſtained. This action wrought ſo on the rebels, that 
they all ſubmitted to the emperor without demanding any 
other ſurety than the word of general Baſte a. 

Individuals, military or others, who happen-to be a- 
lone with the enemy, are through this neceſſity left to 
their own conduct; they may, as to their own. perſons, 


do what an officer might do for himſelf, and his. corps: 


* Memoires de SULLY, rediges par M. de L Eclage, Tom, IV. page 


179 and 160. o 
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ſo that if by reaſon of their ſituation they make any pro- 
miſe, provided it does not turn on things which can ne- 
ver be. in the diſpoſal of private perſons, this promiſe is 
valid, the power with which it is made being ſufficient. 
For when a ſubje& can neither receive his ſovercign's 
orders nor enjoy his protection, he returns to his 
natural rights, and is by all juſt arid fair means to con- 
ſult his ſafety : ſo that if this individual has promiſed a 


ſum for his ranſom, the ſovereign ſo far from having 4 


right to diſcharge him from his promiſe, ſhould oblige 
him to fulfil it: the good of the ſtate requires the ob- 


ſervance of faith, and that ſubjects ſhould have this way 


of ſaving tbeir lives or recovering their liberty. Thus 
a priſoner releaſed on his word, is to obſerve it religi- 


ouſly, and his ſovereign has no right to oppoſe the diſ- 


charge of ſo eſſential a duty ; for it was only on giving 
his word that the priſoner was releaſed. 

Country people alſo, the inhabitants of villages or de- 
fencelcſs towns, ate bound to pay the contributions 


which they have promiſed, to ſave themſelves from pil- 


lage. 

What is much more, a ſubject would even be allow- 
ed to renounce his country, if the enemy; being maſ- 
ter of his perſan, refuſed to grant him life on any othet 
condition. For as the ſocicty cannot protect and de- 
fend him in this exigency, he enters on his natural 
rights. And beſidea, ſhould he obſtinately refuſe compli- 
ance, what will the ſtate get by his death ? Undoubted- 
ly while any hape remains, while there is any way of 
ſerving our country, we are to expoſe ourſelves for it ; 
nor ſhould any danger deter us. I here ſuppoſe that we 
are either to renounce our country or to die miſerably, 
without being any advantage to it. H we by our death 


can ſerve it, then let us imitate the heroic generoſity ofthe 


Decii. Indeed an engagement to ſerve againſt our coun- 
try, were it even for ſaving our life, is diſhonourable; 
rather 
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rather than acquieſce to ſuch a ſcandalous promiſe, a 
man of ſpirit would die a thouſand deaths. If a ſoldier 
meeting an enemy in a by-place, ſeizes him, but pro- 
miſes him his life or liberty on -condition of a ranſom, 
this agreement is to be regarded by the ſuperiors, for the 
ſoldier being then left to himſelf, and his own maſter, did 
nothing beyond his right. He might have thought that 
it was not proper for him to attack that enemy, and let 
him go. Under his officer he is to obey, when alone he 
is left to his own prudence. Procopius relates that two 
ſoldiers, the one a Goth and the other a Roman, who 
being fallen together into a pit, reciprocally promiſed 
each other their life; and this agreement was approved 
by the Goths. 


F 


Of Safe Conducts and Paſſports, with Queſtions on the 
Ranſom of Priſoners of War. 


SAFE-GUARD and paſſport are a kind of privi- 
>. lege, which gives perſons a right to go and 
come ſafely, or the right of removing certain things 


in ſafety. The word paſſport is uſed in ſome occurren- 
ces, for perſons in whom there is no particular excep- 


tion againſt their coming or going in ſafety, and 


whom it the better ſecures for avoiding all debate, or 


FS. 266. 
From what au- 
thoricy it emanes, 


diſpenſing them from ſome general prohibition. A ſafe- 
conduct is given to thoſe who otherwiſe could not ſafely 
go the places where he who grants it is maſter : for 
inſtance, to a perſon charged with ſome miſdemeanor, 
or to an enemy. Weare here to treat of the latter. 


All ſafe- conducts, like every other act of ſupreme 


cognizance, flow from the ty authority; 5 but the 


prince 
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prince may delegate to his officers the power of furniſh- 
ing ſafe · conducts, and with this they are inveſted either 
by an expreſs commiſſion, or in conſequence of the na- 
ture of their functions. A general of an army from 
the very nature of his poſt, can grant ſafe- conducts; and 
as they are derived, though mediately from the ſove - 
reign authority, the other generals or officers of the ſame 
prince are to reſpect them. 

The perſon nominated in the ſafe - conduct cannot 
transfer his privilege to another; not knowing whe- 
ther it be indifferent to him who gave it, that any other 
ſhould uſe it in his ſtead, and he 1s not to preſume 
ſuch a thing ; nay ſo far from preſuming. it, he is ra- 
ther to ſuppoſe the contrary, by reaſon of the abuſes 
which may ariſe from it; and he cannot aſſume to him- 
ſelf any farther privilege than was intended him. If 
the ſafe conduct be granted, not for perſons, but for ef- 
fects, thoſe effects may be removed by others beſide 
the owner. The choice of thoſe who remove them is 
indifferent, provided there be no perſonal exception, 
which renders them juſtly ſuſpected by him who gives 
the conduct, or interdicts them from entering his terri- 
tories. 

He who ids ſecurity by a ſafe- conduct, promiſes 
it where he is maſter, not only in his territories but like- 
wiſe where any of his troops may be, and he not only is 
to forbear violating this ſecurity, either by himſelf or his 
people, but he is to protect and defend him to whom he 
has promiſed it, to puniſh any of his ſubjects who have 
offered any violence to him, and oblige them to make 
good the damage. , 

The right ariſing from a ſafe-conduA proceeding en- 
tirely from the will of him who grants it, this will is the 
ſtandard by which the extent of it is to be meaſured : 
and this will ſhews itſelf in the end for which the ſafe- 
conduct was granted: conſequently he who has been 
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permitted to go away, has no right to return, and a ſafe- 
conduct granted purely for going, cannot ſerve for re- 


paſſing. If granted for certain affairs, it is to be of force 
till thoſe are concluded, and the perſon has time to de- 


part ; if it is ſpecified to be granted for a journey, it will 
alſo ſerve for the repaſſing, the journey including both 
the paſſage and return. As this privilege confiſts in the 
liberty of going and coming in ſafety, it differs from the 
permiffion in ſettling in any part, and conſequently 
cannot give a right to ſtop any where, for a long time, 
unlefs on buſineſs, with a view to which the ſafe- conduct 
was aſked and granted. 

| Aﬀafe-conduR given to a traveller, naturally includes 
his baggage or his cloathes, and every thing neceſſary 
for his journey, with even a domeſtic or two, according 
to the rank of the perſon ; but with regard to theſe parti- 
culars, as others which we have touched on, the ſafeſt 
way, eſpecially among enemies and other ſuſpected per- 
fons, is to enumerate and categorically expreſs every 


thing, which is now the preſent practice: the baggage 


_ condutt 
granted to the 
father, does not 
contain his ta» 
mily, 


» 272. 
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the ſafe conduct. 


and domeſtics, where requifite, are particularized. 

Though a permiſſion to ſettle any where, granted to 
the father of a family, naturally includes his wife and 
children, it is otherwiſe with a ſafe- guard; for if a man 
ſettles any where, his family is generally with him, but 
in journies it is uſually left at home. 

The fafe-condu@ granted to a perſon for himſelf and 
bis retinue, cannot give him a right of bringing with him 
perſons juſtly ſuſpected to the ſtate, or who had been 
baniſhed, proſcribed, or were fugitives for ſome time; 
nor give ſecurity to ſuch: for the ſovereign granting 
fafe-condu& in thoſe general terms, does not ſuppoſe any 
ſuch inſolence as to abuſe it, for bringing into his coun» 
try delinquents, or perſons who have particularly offend+ 
ed him. 

A ſafe- oonducti given for a hack term, enpires at the 
end of the term ſpecified therein. And the bearer, if he 
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does not retire before that time, may be ſeized, and even 
puniſhed according to /circumſtances ; eſpecially if he 
has given room for ſuſpicion by a delay of his own 

But if detained hy force, as by ſickneſs, fo as to be un- 
able to depart in time, a proper refpite ſhould be allowed 
him; for ſafety has been promiſed to him, and though 
aſſured him only for a limited time, it is not his fault that 
he has not departed within the term. The caſe is differ- 
ent from that of an enemy coming into our country 
during a truce ; he has no ſpecial promiſe from us ; he 
at his own peril makes uſe of a general liberty allowed by 
the ſuſpenſion of koftilities : all we have promiſed to 
the enemy is, to forbear hoſtilities for a certain time, and 
at the expiration of it we are concerned to fee that their 
courſe be freely renewed, without the —— of 
endleſs excuſes and pretences. | 

The ſafe-condud@ does not expire at the deceaſe or de- 
poſition of him who granted it ; for it was given in vir- 
tue of the ſovereign authority which never dics, nor is 
the efficacy thereof annexed to the perſon exercifing it. 
It is of this act as of other ordinances of the public 
power; their validity, their duration does not depend on 
the life or removal of him who enacted them, unleſs in 
their very nature, or by expreſs declaration, they are 
perſonal to him. 

This does not hinder but that the ſucceſſor may, on 
good reaſons, revoke a ſafe-conduQ ; even he from whoſe 
hands. it came may in like caſe revoke it, and is not 


always obliged to make known his reaſons. Every pri- 


vilege, when it becomes detrimental to the ſtate, may be 
revoked ; ſuch as a gratuitous privilege, purely and fim- 
ply, a purchaſed privilege, by indemnifying the parties 
concerned. Suppoſe a prince or his general are pre- 
paring a ſecret expedition, is he to ſuffer, that by means 
of a ſafe conduct before obtained, his preparatives ſhall 


be inſpected, by which the enemy may gain intelligence 


of 
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of them ? But a ſafe · conduct is not to be uſed as a 
ſnare ; if it be revoked, the bearer muſt be allowed time 


and liberty to depart in ſafety. If he, like any other tra- 


2 7. 
Ot +2 con- 
duct with the 
clau for ſuch 
tem at we all 


think fit. 


veller, be detained ſome time, to prevent his carrying in- 
telligence to the enemy, no ill treatment is to be offered 
him ; nor is he to be kept longer than while the reaſons 
of his detainder ſubſiſt. 

If the ſafe· conduct has this clauſe, For ſuch time as we 
ſhall think fit, it gives only a precarious right, and is re- 
vocable every moment; but while it is not expreſs, it 
remains valid ; it expires on the death of him who gave 
it, who from that time ceaſes to will the continuation of 
the privilege ; yet it muſt always be underſtood that from 
the moment of the expiration, of ſuch conduQ, the bearer 


is to be allowed a proper time for his ſafe departure. 


278. 
Of 59 


relating to the 


ranken af pri- 


2 3, a 
* 5 2 of 
requiring 4 raf 
form may be 
tt cited. 


- After diſcuſſing the right of making priſoners of war, 
the obligation of releaſing them at the peace by exchange 
or ranſom, ard of that incumbent on the ſovereign to 
deliver them, it remains to conſider the nature of con- 
ventions relating to ſuch unfortunate perſons. If ſove- 
reigns at war have agreed on a cartel for the exchange or 
ranſom vf priſoners, they are faithfully to obſerve it no 
leſs than every other convention ; but if, as was former- 
ly the frequent practice, the ſtate leaves to every pri- 
foner, at leaſt during the war, the care of redeeming 
himſelf; ſuch particular conventions offer many queſ- 
tions, of which we ſhall only touch on the principal. 

He who has acquired a lawful right of demanding a 
ranſom from his priſoner may transfer his right to a third 
perſon. This was practiſed in the laſt ages: It was 
frequent for military perſons to reſign their priſoners to 
others, and conſequently all the rights they held over 
them. But as the perſon taking a priſoner is obliged, 


for the ſake of his reputation, to treat him with juſtice 


and humanity (Sect. 150.) he is not to transfer his right 
in an unlimited manner, to one who might probably 


- . abuſe 


x 
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abuſe it: when he has agreed with his priſoner con- 
cerning the price of the ranſom, he Rr transfer the 
right to whom he pleaſes. 

On the concluſion of an agreement made with a pri- 
ſoner for the price of his ranſom, it becomes a perfect 
contract, and cannot be receded from under pretence 
that the priſoner is diſcovered to be richer-than was 
imagined: for there is no manner of neceſſity he ſhould 
be rated according to the wealth of a priſoner; that is 
- Not the ſcale for meaſuring the right of detaining a pri- 
ſoner of war (Sect. 148. 153.) But it is natural to propor- 
tion the price of the ranſom to the priſoner's rank and 
character, the liberty of an officer of diſtinction being of 
greatef conſequence than that of a private man, or inferi- 
or officer. If the priſoner has not only concealed but 
diſguiſed his rank, it is a ſordid fraud, and gives a right 
for annulling the agreement. 

If a priſoner, having agreed onthe price of his ranſom, 
dics before payment, it is aſked whether this price be 
due, and whether the heirs are obliged to diſcharge it? 
Unqueſtionably they are obliged to it, if the priſoner 
died inthe poſſeſſion of his liberty: for from the moment 
of his releaſe, in conſideration of which he had promiſed 
2 ſum, this ſum becomes due, and does not at all belong 
to his heirs. But if he had not obtained his liberty at 
the time of his death, it can be no debt to him or his 
heirs, unleſs the agreement was otherwiſe ;- and he is 
not reputed to have received his liberty till he is abſolute- 
ly permitted to depart free; when neither he whoſe 
priſoner he was, nor the fovereign oppoled his releaſe 
and departure. 

If he has only been permitted to take a journey for 
applying to his friends, or his ſovereign, to furniſh him 
with the means of ranſoming himſelf, and he dies be- 
fore he is poſſeſſed of his full liberty, before his final 
diſcharge from his parole, nothing is due for his ranſom. 

It 
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If aſter agreeing on the price, he is detained in priſon 
til the time of payment and he dies before, the debt is 
paid by his death, and does not affect his heirs 3 ſuck oo 
an agreement on the fide of him who detains bis pri- | 
ſoner, being no more than a promiſe of giving him his 
liberty for a certain ſum paid down. A promiſe of 
buying and ſelling does net ſuppoſe the purchaſer, to 
pay the price of a thing, if it happens to periſh before 
the bargain is concluded. But if the contract of fale 
be perfect, the purchaſer ſhall pay the price of the 
things ſold, though it ſhould happen to periſh before the 
deliverance of it, provided there was no fault or delay in 
the ſeller. For this reaſon, if the ſeller has abſolutely 
coneluded the agreement of the ranſom, and from that 
time owns himſelf a debtor for the ſtipulated ſum, re- 
maining no longer as a priſoner, but forthe ſecurit y of 
the payment; his intervening death daes not extinguiſh 
the debt, the ranſom agreed on remains ſtill due. 
If the agreement ſays, that the ranſom ſball be paid on 
a certain day, and the priſoner happens to die before 
that day, then the heirs are bound to diſcharge it, for 
the ranſom was due, and the day was aſſigned, only, as 
the term for payment. 
Links. From the ſame principles, frialy fpeaking, it follows, 
rk _ that a priſoner, releaſed on condition of procuring the re- 
dition of pro- leaſe or diſcharge of another, ſhould return to priſon, in 
euring ther” caſe the latter happened to die before he could procure 
him his liberty. But certainly ſuch an unfortunate 


caſe is entitled to regard, and equity ſeems to require emp 
that this priſoner ſhould continue in the enjoyment of a ſent 

liberty provided he pays a juſt equivalent, it being now | nou 

out of his power to purchaſe it preciſely at the price takt 

agreed on. ral 

"EPR If a priſoner fully ſet at liberty aſter having promiſed, the 

ed — wk is but not paid, his ranſam, happens to be taken a fecond | Y 


ene before he time; it is evident that, without heing exempted from 
ha; paid his him 
ſt ranlom. pay ing | 
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paying his Grft ranfom, if he is willing to be ſet at liber- 
ty, he muſt pay a ſecond ranſom. 


On the contrary, though the priſoner has agreed for 
the rate of his ranſom if before the execution of the 


compact, before he is ſet at liberty in virtue of it, he be —_ his k- 


retaken by his party, be owes nothing. I here evident- 

ly ſuppoſe, that the finiſhing hand was not put to the 
compact, that the priſoner had not acknowledged him- 
ſelf debtor for the rate of his ranſom. He whoſe priſoner 
he was, had as it were only made him a promiſe of ſelling, 
and he had promiſed to purchaſe ; but the purchaſe 


and ſale had not actually paſſed into effect; the property 


was not actuall y transferred. 
The property belonging, or of what belongs to a per- 


ſon does not paſs to him who takes him priſoner, unleſs at FS the 


the ſame time he ſeizes on ſuch things. Of this there 
is no doubt, - eſpecially in our moderate times, when pri- 
foners of war do not fall into ſlavery. And even by the 
law of nature, the property of a ſlave's goods does not, 
without ſome other reafon, paſs to the maſter of the 
flave. There is nothing in flavery of which this-can in 
itfelf be the natural effect. If a man obtains a power 
over the liberty of another, does it follow that he has 
likewiſe a tight over his property? Therefore if an ene- 
my has not ſtript his priſoner, or the latter has found 
means to conceaf ſomething from his ſearch, what 
| he has preferved ſhould belong to him, or he may 
employ it towards the payment of his ranfom. At pre- 
ſent even priſoners are not alwags ſtripped. If the rave- 
nous ſoldier runs ſuch lengths, an officer ſhould be above 
taking the minuteſt article from them. An Engliſh gene- 
ral was taken priſoner at the battle of Rocoux, and though 
the perſons into whoſe hands he fell were only troopers, 
they claimed na right to any thing but his arms. 

The death of a priſoner puts a period to the right of 


him who had taken him „, therefore an * given for 
the 


621 


"IE 
Of * m who is 
delivered be- 
re · 


berty. 


- 23s. 


things which 4 
priſoner has 
tound N to 
conceal, be long: 
to him ? 


— - 
— | 


- * 1 
— ud — —j ͤ 


- * 
= DT 
— — ——— D  — wo. „„ —— —— 2 — — 
- 


— — 
= — = 
— P 


— 


N of 
— 


622 


287. 
SD, 3 of 
the fovereign's 
right againſt _ 
the rebels. 


L. 288. 
Who are re- 
bels? 


289. 

Popular emo- 
tion, injurrec- 
tion, cdition. 


or A CIVIL WAR. Book III. Ch. xVII. 


the procuring a priſoner's liberty is to'be releaſed, the 
moment the priſoner expires; and if the hoſtage dies, the 


priſoner is not releaſed by ſuch death. The” reverſe of 


this is true, if one, inſtead of being an hoſtage for the 


other, had been ſubſtituted in his ſtead. © 


©: Hi A; . KV. 


07 a Civil War. 


1 is a queſtion very much debated, whether a ſove- 
reign is to obſerve the common laws of war towards 
rebellious ſubjects, who have openly taken up arms 
againſt him? A flatterer or a cruel ruler immediately 
ſays, that the laws are not made for rebels, for whom no 
puniſhment can be too ſevere. Let us proceed more 
mildly, and reaſon from the inconteſtible principles above 
laid down. That we may clearl y ſce how the ſovereign 
is to behave towards revolted ſubjects, we ſhould firſt re- 
member, that all the ſovercign” s rights are derived from 
thoſe of civil ſociety, from the truſt repoſed in him, from 
the obligation he lies under of watching over the wel- 
fare of the nation, of procuring its greateſt happineſs, of 
maintaining order, juſtice, and peace therein (Book ]. 
Chap. IV.) Secondly, we muſt diſtinguiſh the nature 
and degree of the different diſorders which may diſturb 
the ſtate, oblige the ſovereign to take arms, or ſubſtitute 
the means of force inſtead of thoſe of authority. 

All ſubjects unjuſtly taking arms againſt the head of a 
ſociety are termed rebels, whether their view be to deprive 
him of the ſupreme authority, or whether they intend to 


. refiſt his commands, in ſome particular affair, in order 


to impoſe conditions on him. 


Popular commotion 1s a concourſe of people tumul- 
tuouſly aſſembled, and reſiſt the voice of their ſ uperiors, 


whether 
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whether their deſign be againſt thaſt ſuperiors themſelves, 
or only ſome private perſons. Such violent commotions 
are common when the people think themſelves aggriev- 
ed, and are occaſioned by no order of men ſo frequently 
as the tax-gatherers. If the rage of the malecontents be 
particularly levelled at the magiſtrates, or others veſted 
with the public authority, and they proceed to a formal 
diſobedience or violent proceedings, it is called a ſedition. 
When the evil ſpreads, infecting great numbers in the 
city or provinces, and ſubſiſts in ſuch a manner that the 
ſoyereign is no longer obeyed, ſuch a diforder cuſtom 
has more particularly diſtinguiſhed by the name of in- 
ſurrefion. | 

All theſe violences diſturb the public order, and are 
crimes of ſtate, even when ariſing from juſt cauſes of 
complaint. For violent mgaſures are interdiQted in civil 
ſociety ; the injured party ſhould have recourſe to the 
magiſtrates, to whom they may- apply for redreſs; and 


if juſtice be not obtained from them, their complaints 


may then be laid at te foot of the throne. Every citizen 
ſhould even patiently ſuffer ſupportable evils, rather than 
diſturb the public peace. Nothing leſs than a denial of 
juſtice from the ſovercign, or affected delays, can excuſe 
the furious commotions of a provoked people; they in 
ſome meaſure juſtify themſelves if the evils be intolerable, 
and the oppreſſions great and manifeſt. But what con- 
duct ſhall the ſovereign obſerve towards the inſurgents ? 
I anſwer in general, that which ſhall at the ſame time 
be moſt conſentaneous to juſtice, and moſt ſalutary to the 
ſtate. If he is to repreſs thoſe who unneceſſarily diſturb 
the public peace, he is by the ſame reaſoning to ſhew 
elemency towards unfortunate perſons, to whom juſt 
cauſes of complaint have been given, and who are guilty 
only in having undertaken to do themſelves juſtice : they 
have been wanting in patience rather than fidelity. 


Subjects riſing againſt their prince without cauſe, deſerve 
ſevere 
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ſevere ——— yet here the number of delinquents 
calls for the ſovereign's clemency. Shall he depopulate 
a city, or deſolate a province, in puniſhing their rebel- 
lion? Such a chaſtiſement, however juſt in itſelf, be- 
comes a cruelty when extended to ſo great a number of 
perſons. Had the inſurrection of the Netherlands againſt 
Spain been totally unwarrantable, every man of virtuc 
would ſtill execrate the memory of the Duke of Alva, 
who made it his boaſt that he had cauſed above twenty 
woc heads to be ſtruck ** by che unn of the com- 


pect to juſtity their enormities by neceflity. Who was 
ever more undeſervedly inſulted by his ſubjeas than 
Henry the Great of France? His conqueſts were ever 
accompanied by an uniform clemency ; and at length 
that excellent prince obtained the ſucceſs. he deſerved 5 
he thereby gained over faithbul ſubjeQts 3 whereas the 
Duke of Alva loſt his maſter the United Provinces. 
Crimes common to many are puniſhed by penalties com- 
mon to the guilty ; the ſovereign may deprive a town of 
its priviteges, at leaſt till it has fully acknowledged its 
fault: as for penalties, let them be reſerved for the au- 
thors of the troubles, for thoſe incendiaries which incite 
the people to revolt. But tyrants alone will treat, as ſe- 
ditious, thoſe brave and reſolute citizens who exhort the 
people to preſerve themſelves from oppreſſion in the vin- 
dication of their rights and privileges: a good prince 
will commend ſuch virtuous patriots, provided their zeal 
be tempered with moderation and prudence. If he has 
juſtice and his duty at heart, if he aſpires to that immor- 
tal and unſullied glory of being the father of his people; 
let him miſtruſt the ſelfiſh ſuggeſtions of a miniſter, who 
repreſents to him as rebels all thoſe citizens who do not 
hold out their hands to chains, who refuſe tamely to ſuf- 
fer the ſtrokes of arbitrary power. 


The 
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Is to oblerve 


thoroughly ta appeaſe ſeditions, is to give the people ſa - what he bas pro- 


tisfaction z and if the inſurre&ion has been without cauſe, * 


which perhaps has been never the caſe, ſtill as we have 
faid, an amneſty is to be granted where the offenders ate 
numerqus. When the amneſty is once publiſhed and ac- 
cepted, whatever has paſt muſt be buried in oblivion. 
No one is to be called to an account for what has been 
done relative to the diſturbances; and in general a prince 
who makes any conſcience of his word, is faithfully to 
keep what he has promiſed to rebels themſelyes, I mean 
to thoſe of his ſubjectt who have revolted without reaſon 
or neceſſity. If his promiſes are not inviolable, what ſe- 
curity have the rebels in treating with him? When they 
have once drawn the ſword, they have nothing to do 
4 hut, as one of the ancients expreſſes it, to throw 
| away. the ſcabbard. The prince will then want the 
mild and ſalutary means of appeafing a revolt; to 
exterminate the rebels will be the only expedient remain- 
ing. | Theſe will become formidable through deſpair z 
compaſſion will beſtow ſuccours on them ; their party 
will increaſe, and the ſtate will be in danger. What 
would have become of France, if the leaguers had not 
truſted Henry the Great's promiſes? The ſame reaſons 
which ſhould render the faith of promiſes inviolable and 
ſacred (Book II. Sect. 163. 218. &c. and Book III. 
Sect. 174.) between individual and individual, between 
ſovereign and ſovereign, between enemy and enemy, 
ſubſiſt in the ſame force between the ſovereign and his 
ſubjects, whether inſurgents or rebels. However, if 
they have extorted from him odious conditions, contrary 
to the happineſs of the nation, the welfare of the ſtate, 
having no right of doing or granting any thing oppoſite 
to that grand rule of his conduct and power, he may 
juſtly revoke pernicious conceflians, availing himſelf in 
this proceeding, by the conſent of the nation, whom he : 
is to conſult, and by the manner and forms pointed out 
$s to 
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to him by the conſtitution of the ſtate : but this remedy 


is to be uſed with reſerve, and only in things of the 


laſt moment, that the faith of promiſes may ee no 
violation. | 
or . When a party is formed in a ſtate, which no . obeys 
the ſovereign, and is of ſtrength ſufficient to make head 
againſt him; or when in a republic the nation is divided 
into two oppoſite factions, and both ſides take arms; this 
Is called a civil war. Some confine this term only to a 
juſt inſurrection of ſubjeQs againſt an unjuſt ſovereign, 
to diſtinguiſh this lawful reſiſtance from rebellion, which 
is an open and unjuſt reſiſtance : but what appellation 
will they give to a war in a-republic torn by two factions, 
or in a monarchy between two competitors for the crown? 
Uſe appropriates the term of civil war to every war be- 
tween the members of one and the ſame political ſociety. If 
it be between part of the citizens on one fide, and the ſo- 
vercign with thoſe who continue in obedience to him on 
the other; it is ſufficient that the male-contents have 
ſome reaſon for taking arms, to give this diſturbance 
the name of civil war, and not that of rebellion. This 
laſt term is applied only to ſuch an inſurreQion againſt 


The ſovereign indeed never fails to term rebels all ſub- 
jeAs openly reſiſting him; but when theſe become of 
ſtrength ſufficient to oppoſe him, ſo that he finds him- 
ſelf compelled to make war regularly on them, he muſt 
be contented with the term of civil war. 
„ 293, | 1t is foreign from our purpoſe here to weigh the rea- 
A civil war fo, ſons whereby a civil war is warranted and juſtified ; we 


duces two inde- 
peudent parties. 1,1ye elſewhere treated of the caſes wherein ſubjects may 


reſiſt the ſovereign (Book I. Chap. IV.) Omitting 
therefore the juſtice of the cauſe, we will conſider the 
maxims to be obſerved in a civil war, and examine whe- 
/ ther it be incumbent on the ſovereign to keep within the 
common laws of war. A civil war breaks the bands of 


5c wa A and government, or at leaſt it ſuſpends their 
force 


lawful authority, as is void of all appearance of juſtice. 
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force and effect; it produces in the nation two indepen- 
dent parties, conſidering each other as enemies: and ac- 
knowledging no common judge: therefore of neceſſity 
theſe" two parties muſt, at leaſt for a time, be conſidered 
as forming two ſeparate bodies, two diſtin& people, 
though one of them may be in the wrong in breaking 
the continuity of the ſtate, to riſe up againſt lawful au- 
thority, they are not the leſs divided in fact; beſides, 
who ſhall judge them ? who ſhall pronounce on which 
fide the right or the wrong lies? On earth they have no 
common ſuperior. Thus they are in the caſe of two 
nations, who having a diſpute which they cannet adjuſt, 
are compelled to decide it by force of arms. 5b 

Things being thus ſituated, it-is very evident that the 
common laws of war, thoſe maxims of humanity, mode- 
ration, and probity which we have before enumerated 
and recommended, are in civil wars to be obſerved on 
both ſides. The fame reaſons on which the obligation 
between ſtate and ſtate is founded, render them even 
more neceſſary in the unhappy circumſtance when two 
incenſed parties are deſtroying their common country. 
Should the ſovereign conceive he has a right to hang up 
his priſoners as rebels, the oppoſite party will make re- 
priſals: if he does not religiouſly obſerve the capitula- 
tions, and all the conventions made with his enemies, 
they will no longer rely on his word : ſhould he burn 
and deſtroy, they will follow his example: the war will 
become cruel and horrid : its calamities will increaſe on 
the nation. The Duke de Montpenſier's infamous and 
barbarous exceſſes againſt the reformed in France are too 
well known: the men were delivered up to the execu- 
tioner, and the women to the brutality of the ſoldiers. 
What was the conſequence ? the reformed became exaſ- 
perated, they took vengeance of ſuch inhuman practices; 
and the war, before ſufficiently cruel, as a civil and reli- 
gious war, became more bloody and deſtructive. Who 
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could without horror read of the ſavage cruelties com- 
mitted by the Baron des Adrets? By turns a catholic, 
and a proteſtant, he diſtinguiſhed himſelf by his barbarity 
to both ſides. At length there was a neceffity of depart- 
ing from ſuch affectations of juridical ſuperiority againſt 
perſons who could ſupport their cauſe ſword in hand, and 
of treating them not as criminals but as enemies. Even 


troops have often refuſed to ferve in a war wherein the 


prince expoſed them to cruel repriſals. Officers who had 
the higheſt ſenſe of honour, though ready to ſhed their 
blood in the field of battle for his ſervice, have not thought 
it any part of their duty to run the hazard of an ignomi- 


nious death. Therefore whenever a numerous party 


thiks it has a right to refiſt the ſovereign, and finds itſelf 
able to declare that opinion fword in hand, the war is to 
be carried on between them in the ſame manner as be- 
tween two different nations; and they are to leave open 


the ſame means for preventing enormous violences, and- 


reſtoring peace. 8 


A ſovereign having conquered the oppoſite party, and 
reduced it to ſubmit and ſue for peace, he may except 


from the amneſty the authors of the troubles, and the 
heads of the party; may bring them to a legal trial, and 
on conviction puniſh them. He may eſpecially act thus 
with regard to diſturbances raiſed not fo much on ac- 
count of the peoples intereſts as the private views of ſome 
great men, and which rather deſerve the appellation of 
rebellion than of civilwar. This was the caſe of the un- 
fortunate Duke of Montmorency: he had taken up arms 
againſt the King, in vindication of the Duke of Orleans, 
and being defeated and taken priſoner at the battle 
of Caſtelnaudarri, he loſt his life on a ſcaffold, by 
the ſentence of the parliament of Toulouſe. If he was 
generally pitied by men of virtue, it is becauſe they 
conſidered him not ſo much a rebel againſt'the King, as 


_ oppoſing the exorbitant power of an imperious miniſter ; 


and 
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and his heroic virtue ſcemed to warrant the purity of his 
intentions 4. 
Men ſubjeQs Ks up arms without ceafing to ac- 
knowledge the ſovereign, and only to procure a redreſs 
of grievances, there are two reaſons for obſerving the 
common laws of war towards them. Firſt, leaſt a civil 
war becoming more cruel and deſtructive by the repri- 
ſals, which, as we have obſeryed, the inſurgents will 
oppoſe to the princeꝰ's ſeverities. 2. The danger of com- 
mitting great injuſtice by the haſtily puniſhing thoſe who 
are accounted rebels, the tumult of diſcord, and the 
flame of a civil war, little agree with the proceedings of 
pure and ſacred juſtice : more quiet times are to be waited 
for. It will be wife in the prince to ſecure his priſoners 
till, having reſtored tranquillity, he is in a condition of 
having them tried according to the Laws. 

As to the other effects which the law of nations at- 
tributes to public war (See Chap. XII. of this Book) 
and particularly the acquiſition of things taken in war; 
ſubjeQs who take arms againſt their ſovereign, without 
ceaſing to acknowledge him, cannot pretend to theſe 
effects. The booty alone, the moveable goods carried 
off by the enemy, are accounted loſt to the owners; but 
this is only on account of the difficulty of knowing them 
again, and the numberleſs inconveniences which would 
ariſe from the recovery of them, All this is uſually 
ſcttled in the edict of pacification or the act of amneſty. 

But when' a nation becomes divided into two parties 
abſolutely independent, and no longer acknowledging 
a common ſuperior ; the ſtate is diſſolved, and the 
war betwixt the two parties in every reſpe& is the ſame 
with that of a public war, between two different nations. 
Whether a republic be torn into two factious parties, 
each pretending to form the body of the ſtate, or a 
kingdom be divided betwixt two competitors to the 


ger the hiſtorians of the reign of Lewis XIII. 
| | crown 
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crown; the nations is thus ſevered into two parties who 
will mutually term each other rebels. Thus there are 
two bodies pretending to be abſolutely independent, and 
who have no judge (Sect. 293. 0 they decide the quarrel 
by arms, like two different nations. The obligation of 
obſerving the common laws of war is therefore abſolute, 
indiſpenſible to both parties, and the ſame which the 
law of nature obliges all nations to obſerve between ſtate 


and ſtate. 

F. 296. Foreign nations are not to interfere in the conſtitutional 
— he, government of an independent ſtate (Book II. Sc. 54.) 
AE ao It is not for them to judge between contending citizens, 

nor between the prince and his ſubjects: to them the 
two parties are equally foreigners, equally independent 
of their authority. They may however interpoſe their 
good offices for the reſtoration of peace, and this the 
law of nature preſcribes to them (Book II. Chap. I.) 
But if their mediation proves faithleſs, they who are not 
tied by any treaty may, for their own conduct, take the 
| | merit of the cauſe into conſideration, and aſſiſt the party 
ö — , which they ſhall judge to have right on its ſide, in caſe 
this party ſhall requeſt their aſſiſtance or accept the offer 
of it : I ſay they may, from the very ſame reaſon that 
they are at liberty to eſpouſe the juſt quarrel of a nation 
entering into a war with another. As to the allies of a 
ſtate diſtracted by a civil war, they will find a rule for 
their conduct in the nature of their engagements, com- 
bined with the circumſtances of the war. Of this we 
have treated elſewhere (See Book U, * XII.) and 


particularly Sect. 196, 197. 
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CEE 5 
Of Peace, and the Obligation of Cultivating it. 


EACE is oppoſed to war, it is that deſirable ſtate in 
which every one quietly enjoys his rights, or, if 
controverted, they are diſcuſſed with mildneſs and argu- 
ment. Hobbes has dared to ſay, that war is the natural 
ſtate of man. But if, agreeable to reaſon, by the natu- 
ral ſtate of man is underſtood that to which he is deſtin- 
ed and called by his nature, peace ſhould much rather 


be termed his natural ſtate. For a rational being is to 
terminate 
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tSminate his differences by rational methods ; whereas 
to decide them by force is proper to beaſts :. Man, as 
we have already obſerved (Prelim. Sect. 10.) alone and 
deſtitute of ſuccours, would neceſſarily be very miſera- 
ble; without commerce and the aſſiſtance of his ſpecies 


he could have no enjoyment of his life, could not unfold 


his faculties, nor live in a manner ſuitable to his nature; 


all this is to be found only in peace. Thus it is in peace 
that men regard, ſuccour, and love each other: this is 


ſo happy a ſtate that they would never quit it, were 
it not blended by the impetuoſity of paſſion, and the groſs 
deceptions of ſelf-love. What little we have ſaid of the 
effects of war will be ſufficient to give ſome idea of its 
various calamities; and it is a melancholy conſideration 
that the injuſtice of the wicked ſhould ſo often render it 
inevitable. 

Nations, really humane, which have a ſerious ſenſe 
of their duty, and underſtand their true and ſubſtantial 
intereſts, will never ſeek their advantage to the detri- 
ment of another; however intent they may be on their 
own happineſs, they will always take care to unite it 
with that of others, and with juſtioe and equity. Thus 
diſpoſed they will neceſſarily cultivate peace; if they 
do not live together in peace; how can they perform 
thoſe mutual and ſacred duties which nature injoins 


them? And this ſtate is found to be no leſs neceſſary 


to their happineſs than to the diſcharge of their duties. 
So that the law of nature every way obliges them to 
ſcek and oultivate peace. This divine law has no other 
end than the welfare of mankind. To this all its rules, 
all its precepts tend: they are all deducible from this 
principle, that men ſhould ſeck their own er : mo- 
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rality being no more than the ſcience of acquiring hap- 
pineſs. As this is true of individuals, it is equally fo of 
nations, as any one refleting on what we have ſaid 
(Book II. Chap. I.) of their common and reciprocal du- 
ties, will be eaſily convinced. 

This obligation of cultivating peace binds the fove- 
reign by a double tie. He owes his care to his people on 
whom war draws a multitude of evils : and this care is 
due to them in the moſt ſtrict and indiſpewitble manner; 
government being commnted to him only for the advan- 
tage of the nation (Book I. Se. 39.) The ſame care 
he owes to foreign nations, whoſe happineſs likewiſe is 
difturbed by war. The nations duty in this reſpect has 
been ſhewn in the preceding chapter; and the ſovereign 
being inveſted with the public authority, is charged with 
all the duties of the ſociety and body of the nation 
(Book I. Sect. 41.) 

Of this peace, fo propitious to mankind, a nation or 
ſovereign ſhould not only avoid diſterbing ; they are 
further obliged to promote it as much as hes within their 
power, to difſuade others from breaking it without ne- 
ceſſity, to:exhort them to a love of juſtice, equity, and 
the public tranquillity, toa love of peace. It is one of 
the beft offices he oa perform to nations, and to the 
whole univerſe. What a glorious and amiable appella- 
tion is that of peace-maker | Wore a powerful prince 
rightly acquainted with the advantages of it; did he re- 
preſent to himſelf that pure and effulgent glory which 
this endearing character offers him, with the gratitude, 
the love, the veneration and the confidence of nations en- 
joying happineſs under his auſpices; did he know what 
it is to reign over hearts, he would become the benefactor, 
the friend, the father of mankind; and in being ſo, he 
would infinitely more delight than in the moſt fignal 


conqueſts. The moſt glorious period of Auguſtus's life 
832 : "was 
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was, when he ſhut the temple of Janus, adjuſted the 
diſputes of kings and nations, and gave peace to the 
univerſe. Here he appears the greateſt of mortals, al- 
moſt divine. 

But thoſe diſturbers of public peace, thoſe ſcourges 


of the earth, who, ſwayed by a lawleſs thirſt of power, 


or a haughty and ſavage diſpoſition, take arms without 
juſtice or reaſon, who ſport with the quiet of mankind, 


and the blood of their ſubjects; thoſe falſe heroes, how- 
ever deified by the injudicious admiration of the vulgar, 


are in effect the worſt of enemies to their ſpecies, and 


& 6. 
How far war 
may be conti- 
nued. 


deſerve to be treated as ſuch. Experience ſhews how 


very calamitous war is, even among nations not imme- | 
diately engaged in it. War diſturbs commerce, deſtroys 


the properties of men, raiſes the price of neceſſaries, 
ſpreads roo juſt alarms, obliges all nations to be upon 
their guard, and keep up, at a great expence, an armed 
force. Therefore he who breaks peace without cauſe, 
neceſſarily injures nations, who are the object of his 
arms; and by this pernicious example eſſentially attacks 
the happineſs and ſafety of every nation on earth. He 
gives them a right to join in repreſſing, chaſtifing, and 
depriving him of a power which he has ſo enormouſly 
abuſed. What evils does he not bring on his own nation, 
hviſhing its blood to gratify his exorbitant paſſions, and 
expoſing it to the reſentment of confederating enemies ! 
A famous miniſter of the laſt century has rendered his 
memory juſtly odious to his nation, by inyolving it in 
continual wars without either juſtice or neceſſity: if by 


| his abilities and indefatigable application he procured 


diſtinguiſhed ſucceſſes in the field of battle, he drew on it 
at leaſt for a time, the execration of all Europe. 


The love of peace ſhould equally prevent the begin- 


ning of war, without neceſſity, or continuing it when 
this . neceſſity ceaſes. A ſovereign who, for a juſt and 
important 
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important cauſe has been obliged to take arms, may 
puſh the operations of a war till he has attained its 
tawful end; which is to procure juſtice and ſafety 


(Book III. Sect. 28.) 

If the cauſe be dubious, the juſt end of war can be 
only to bring the enemy toan equitable accommodation 
(Book III. Sect. 38.) and conſequently can be continued 
no further. On the enemy's offering or accepting ſuch 
accommodation, a nation is to lay down its arms. 

But if it has to do with a perfidious enemy, it would 
be imprudent to truſt either his words or his oaths; we 
may very juſtly, and prudence requires it, avail ourſe ves 
of a ſucceſsful war, and puſh our advantages, till we 
have broken a dangerous and exceſſive power, or re- 
duced the enemy to give us ſufficient lecurity for his 
future good behaviour. In fine, if the enemy obſtinately 
rejects equitable conditions, he himſelf forces us to carry 
on our attacks to a total and definitive victory, by which 
he is abſolutely rgduced and ſubjected. The uſe to be 
made of victory has been ſhewn above (Book III. 3 
VIII. IX. XIII.) 

When one of the parties is reduced to ſue for peace, 
or both are weary of the war, an accommodation is pro- 
poſed, and conditions a on. Thus peace puts a 
period to the war. 

The general and neceſſary effects of peace are recon- 


_ * * 
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ciliation of enemies, and the ceſſation of hoſtilities on green 4. 


both ſides: it reſtores the two nations to their natural 
ſtate. 
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C H A , II. 


Of Treaties of Peace, © , 


WuxV the powers at war have agreed to lay 
| down their arms, the agreement or contract in 
which they ſtipulate the conditions of peace, with the 
manner in which it is to be reſtored and ſupported, is 
called the Treaty of Peace. 

The ſame power who has the right of making war, 
of declaring or directing its operations, has naturally 
that likewiſe of making and concluding the treaty of 
peace. Theſe two powers are connected together, and 
the latter naturally follows from the former. If the con- 
ductor of the tate is impowered to judge of the cauſes 
and reaſons for which war is to be undertaken ; of the 
time and circumſtances when it is proper to begin it; of 
the manner in which it is to be ſupporRd and carried on; 
he therefore has likewiſe a right to limit its courſe, to 
appoint the end of it, and to make peace. But this pow- 
er does not neceſſarily include that of offering or accept- 
ing any conditions with a view of peace 3 though the ſtate 
has intruſted to the prudence of its conductor the gene- 
ral care of determining war and peace, yet the funda- 
mental laws may have limited his power in many things. 
Accordingly Francis Iſt King of France had an abſo- 
lute diſpoſal of war and peace, yet in the aſſembly at 
Cognac he declared, that to alienate, by a treaty of peace, 
any part of the kingdom, was out of his power (Sce 
Book I. Set. 265.) 

A nation having the free diſpoſal of its domeſtic affairs, 
and of the form of its government, may commit to a 
perſon oran aſſembly, the power of making peace, with- 
out leaving it alſo that of making war. Of this we have 

an 
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an inſtance in Sweden; where, ſince the death of 


Charles XII. the king cannot declare war without the 
conſent of the ſtates aſſembled in a diet: but he may 
make peace in conjunction with the ſenate. It is leſs 
dangerous for a people to intruſt its conductors with this 
laſt power, than with the former. It may reaſonably 
be expected that they will not make peace till it ſuits with 
the intereſt of the ſtate. But their paſſions, their own 
intereſt, their private views, too often influence their 
reſolutions when a war is in queſtion. Beſides, a peace 
muſt be wretched indeed, not to be better than war. 
On the contrary, to exchange peace for war is always 
very hazardous. 

When a limited power. is authorized to make peace, 
as he cannot of himſelf grant every condition, in order 
to treat on ſure grounds with him, it muſt be required 
that the treaty of peace be approved by the nation or the 
power which can make good the conditions. If for in- 
ſtance, in treating ofa peace with Sweden a defenſive al- 
liance and a guarantee be required for the condition, 


this ſtipulation will be of no effect, unleſs approved and 


accepted of by the diet, which alone has the power of 
imparting validity to it. The Kings of England con- 
clude treaties of peace and alliance, but by theſe treaties, 
they cannot alienate any of the poſſeſſions of the crown 
without the conſent of parliament ; neither can they, 
without the concurrence of the ſame body, raiſe any 
money in the kingdom. Therefore when they negociate 


any trealy of ſubſidies, it is their conſtant rule to com- 
municate the treaty to the parliament, that.they may be 


certain of its concurrence to make good ſuch engage. 


ments. The Emperor Charles V. requiring of Francis 


I. his priſoner, ſuch conditions as this King could not 
grant without the conſent of the nation, ſhould have de- 
tained him till the treaty of Madrid had beenapproved 
of by the ſtates-general of France, and Burgundy had 
acquieſced 
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acquieſced in it : thus he would not have loſt the fruit of 
his victory by an overſight, very ſurprizing in a prince of 
his capacity. | 

We ſhall not here repeat what we have ſaid above 
concerning the alienation of a part of the ſtate. (Book 
I. Sect. 263, &c.) or of the whole ſtate (ibid. Sect. 68. 
&c.) only let us obſerve that, in caſe of a preſſing ne- 
ceſſity, and the events of an unfortunate war, the alie- 
nations made by the prince for ſaving the remainder of 
the ſtate, are conſidered as approved and ratified by the 
mere filence of the nation, when, in the form of its 


government, it has not retained ſome eaſy and ordina- 


ry method of giving its expreſs conſent, and has lodg- 
ed an abſolute power in the prince's hands. The ſtates- 
general are aboliſhed in France, by long uſe and the 
tacit conſent of the nation : therefore, in any calami- 
tous exigency, the King alone is judge by what ſacri- 
fices peace is to be purchaſed, and his enemies treat on 
a ſure footing with him. It would be a vain plea- in 
the people to ſay, that it was only through fear that 
they had ſuffered the aboliſhment of the ſtates-general. 
However, they have ſuffered it, and thereby all the ne- 
ceſſary powers for contracting with foreign ſtates in the 
name of the nation, are transferred to the King. In 
every nation there muſt neceſſarily be ſome power with 
which others may treat on a ſecure baſis. A certain 
hiſtorian a ſays, that by the fundamental laws the Kings 
of France may not renounce any of their rights, to the 
prejudice of their ſucceſſors, by treaties, either free or 


forced. The fundamental laws may indeed with-' 


hoid from the King the power of alienating, without 
the nation's conſent, what belongs to the ſtate ; but 
they cannot invalidate an alienation or renunciation made 
with that conſent. And if a nation has permitted things 


*-L'*Abbe de Choify, Hiſtoire de Charles V. p. 492 
| to 
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to come to ſuch extremities as to leave it without any 
means of expreſsly declaring its conſent ; on theſe occa- 


69. 


ſions its filence alone is a real tacit conſent: Otherwiſe _ 


there would be no ſuch thing as treating on ſure grounds 
with ſuch a ſtate: and thus previouſly to vacate all fu- 
ture treaties would be countervening the law of nations, 
by which the means of treating together are to be retain- 
ed (Book I. Sect. 262.) and their treaties to be obſerved 
(Book II. Sed. 163, 219, &c.) In fine, it muſt be ob- 
ſerved that, in our examination, whether the conſent of 
the nation be requiſite for alienating ſome part of the 
ſtate, we mean ſuch parts as are ſtill belonging to the 
nation, and not any which during the war are fallen 
* under the power of the enemy. For theſe being no long- 
er poſſeſſed by the nation, the ſovereign alone, if inveſted 
with the full adminiſtration of the government, the pow- 
er of war and peace; he alone, I ſay, may judge whe. 
ther it be convenient to relinquiſh thoſe parts of the ſtate, 
or to continue the war tor the recovery of them. And 


F. 12. 
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] 
t though it ſhould be pretended that he cannot of himſelf 
q make any valid alienation ; yet according to our ſuppoſi- 
* tion, that is, if inveſted with a full and abſolute power, 
e he has, I ſay, a right to promiſe that the nation ſhall 
n not take up arms again for the recovery of thoſe lands, 
h towns, or provinces, which he relinquiſhes : and this 4 
in ſuffices for ſecuring the quiet poſſeſſion of them to the 
gi enemy into whoſe hands they are fallen. 
be The neceſſity of making a peace authorizes the ſove- 
or reign to diſpoſe of things even belonging to private per- 
I: ſons, and the eminent Domain gives him this right (Book 
ut I. Sect. 244.) In ſome degree, by virtue of the power 


ut which he has over all his ſubjects, he may diſpoſe of 
their perſons. But theſe ceſſions being made for the 
common advantage, the ſtate is to indemnify the citi- 
Zens who are ſufferers by them (ibid.) 
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Every impediment by which the prince is diſabled from 


adminiſtring the affairs of the government, undoubtedly 


takes away from him the power of making peace. Thus 
2 kings when a minor or non compos, cannot treat of 
peace : this ſtands in need of no proof. But the queſtion 
is, whether a king when priſoner of war can make peace, 
and whether a treaty thus concluded be valued ? Some 
authors of repute * here diſtinguiſh betwixt a king whoſe 
kingdom is patrimonial, and another who has only the 
uſu fructus of it. This falſe and dangerous idea of a pa- 
trimonial kingdom we have overthrown (Book I. Sect. 
68, &c.) and evidently ſhewn it reducible only to the 
power the ſovereign is intruſted with, of nominating his 
ſucceſſor, 'and when he judges it proper, to diſmember 
fome parts of it: but always for the good of the nation, 


and with a view to its greater advantage. Every legi- 


timate government, whatever it be, is eſtabliſhed ſolely 
for the good and welfare of the ſtate: this inconteſtable 
frinciple being once laid down, peace is no longer the 


peculiar province of the king; it belongs to the nation. 


Now it is certain that a captive prince cannot rule the na- 


tion, or perform the functions of government, How ſhall 


he who is not free command a nation ? How can he go- 
vern it to the advantage of the people, and for the pub- 
lick welfare ? He docs not indeed forfeit his rights, but 
his impriſonment deprives him of the ability ofexercifing 
them; not being in a condition to direct the uſe of them, 
to their proper and legal end. It is the ſame caſe as that 
of a king who is a minor, or under a diſorder of mind; 
then he or they who by the laws of the ſtate are called to 


the regency, take the reins of government; they are, 


by the laws, inveſted with a power to treat of peace, 
to ſtipulate the conditions, and to bring it to a legal 
concluſion. 


* Vide Wolf, Jus, Gent. Sect. 982, 
The 


But in every exigency the ſafety of the people is the ſu- 
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The captive ſovereign may negociate it himſelf, and pro- 
miſe what depends on him perſonally; but the treaty does 
not become obligat6ry to the nation till ratified by its repre- 
ſentatives, or the depoſitaries of the public authority during 
the captivity of the prince; or, laſtly, by himfelf after his 
releaſe, 

However, if the ſtate is, as FR as poſſible, to procure the 
releaſe of the leaſt citizen, who has loſt his liberty for the 
publick cauſe, this obligation is much towards its conduct- 
or, whoſe cares, attention, and labours are devoted to the 
common ſafety and welfare. It is in fighting for his pgo- | 
ple that a prince, made priſoner of war, is fallen into a 
condition, which to a perſon of ſuch an exalted rank is the | 
depth of miſery ; and ſhall this ſame people grudge any ſa- | 
crifice to deliver him? On ſo melancholy an occaſion, no- | 
thing leſs than the very ſafety of the ſtate is to be ſpared. | 


preme law; and in fo ſevere an extremity a generous prince 
will imitate the example of the heroic Regulus. This he- 


ro, who being ſent back to Rome on his parole, diſſuaded | 
the Romans from delivering him by a ſcandalous treaty, | 
though he was not ignorant of what tortures he ſhould ſuf- 

fer on his return, from the illegal cruelty of the Carthagi- 


When an unjuſt conqueror, or any other uſurper, hav- woes = 
ether ce 


ing invaded the kingdom, on the people ſubmitting to him, can be made 
and by a voluntary homage acknowledging him for their h an ufurper, 


| 

| | 
nians. _ j 
{ 

: 


tions, as having no right to concern themſelves in the do- 
meſtic affairs of this nation, or to interfere in its govern- 
ment, are to abide by its judgment, and conform to the | 
poſſeſſion; therefore they may treat of a peace with the 
uſurper, and conclude it with him. Herein they do not 
injure the right of that lawful ſovereign; it is not their 
concern to examine and Judge of this right; they leave it 

* as 


ſovereign, he is in poſſeſſion of their regality. Other na- | 
| 


it. Liv, Fpitom, Lib. XVIII. and other hiſtorians. 
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as it is, and in their tranſactions with this kingdom, attach 
themſelves ſolely to the poſſeſſion, according to their own 
right, and that of the ſtate whoſe ſovereignty is conteſted. 
But this rule does not preclude them from eſpouſing the 
quarrel of a dethroned king, and aſſiſting him if he appears 
to have juſtice on his ſide: they then declare themſelves 
enemies of the nation which has acknowledged his rival, as 
when two different nations are at war, they are at liberty 
to aſſiſt eee eee eee has the faireſt 
appearence. 

The principal party, the ſovereign, in whofe name the 
war was made, cannot juſtly make a peace exclufively of 

His allies: I mean thofe who have aſſiſted him, not directly 
taking part in the war. This is a precaution neceſſary for 
fecuring them from the enemy's refentment ; for though 
one party is not to be offended with the allies of its adver- 
fary, who being engaged only on the defenſive, faithfully 
make good their treaties (Book I. Sect. 101.); yet is it too 
common that paſſions determine the meaſures of men pre- 
ferably to juſtice and reaſon. If theſe allies are become 
fuch only ſince the war, and on account of this ſame war, 
though they do not enter into it with their forces, nor di- 
rectly as principals, yet they give him againſt whom they 
join, a juſt cauſe to treat them as enemies; he therefore 
whom they bave thus aſſiſted, is not to omit including them 
in the peace. 

But the treaty of the Every party obliges its allies no 
farther than as they are willing to conſent to it; unleſs they 
have given him full power to treat for them. By compre- 
hending them in his treaty, all he can require of his recon- 
ciled enemy is not to attack his allies on account of the ſuc- 
cours they furniſhed againſt him; not to moleſt them, but 
to live in peace with them as if nothing had happened. 

Sovereigns who have aſſociated in a war, or who have 
directly taken part in it, are reſpectively to make their trea- 
ty of peace each for himſelf: this was the practice at Ni- 
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"Two miltfonis, though equally weary of the ar, often 


meguen, Reifwick, and at Utrecht: But the alliance obliges 
them to treat in concert. To know in what caſes an aflo- 
ciate may detach himfelf from the alliance, and make his 


feparate particular peace, is a queſtion which we have ex- 
-amined in treating of affociations in war (Book III. 
Chap. VI.) and of alliances in Feral (Book I]. Chap. NI 


continue it merely from a fear of waking the firſt adrgiices 
to an accommodation, as theſe might be imputed to weak 


neſs ; or they perſiſt in it from anſmoſity, and againſt their 
real intereſt. - Then common friends effectually interpole, 
offering themſelyes for mediators. And there cannot be a 
more beneficent office, and more becoming a great prince, 
than that of reconeiling two nations at war, and thus 
ting a ſtop to the effufion of human blood. This is an in- 
diſpenſible me 0 thoſe. who are poffſeſſe' of the means s for 
here on a je we have” already Hiſcufſed (Book Ir. 
Se. 328.) | 
A treaty'of peace IP no more than an agreement. 
Were -the rules of an exact and preciſe juſtice to be ob- 
ſerved in it, each punctually receiving all that belongs to 
him, a peace would become impoſſible. Firlt, with regard 
to the very ſubject which occaſioned the war, one of dhe 
parties muſt acknowledge himſelf i in the wrong, and con- 
demn his own unjuſt pretenſions; ; which he will hardly 
do, unleſs reduced to the laſt extremities : but it! he owns 
the injuſtice « of his cauſe, all he has done in ſupport, of i it, 
falls likewiſe under condemnation.” He muſt reſtore what 
he has unjuſtly taken, muſt reimburſe the charges of the 
war, and repair its damages. And how ſhall we make a 
juſt eſtimate of all the damages; hat price is to be ſet on 


all the blood that has been ſhed, the loſs of fuch great num 


bers of citizens, and the ruin of families? Nor is this all, 
ſtrict — woud farther demand, that the author of an 
Tt 2 unjuſt 
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unjuſt war. ſhould undergo a penalty proportionable to the 

injuries for which he owes a ſatisfaction, and ſuch as might 
inſure the future ſafety, of bim whom he has attacked. 
How. ſhall the nature of this penalty be determined, and 


degree of it be precilely regulated? In fine, even he 
0 had juſtice on his fide may have tranſgreſſed the limits 


"of a juſt defence, may have exceeded in hoſtilities, though 


| the end of them was lawful: wrongs for which ſtrict juſ- 


tice would demand a,reparation. He may have made con- 
queſts. nd taken a booty beyond the value of his claim. 
Who, all make an exact. caleulation, a juſt eſtimate of 
this? "Thus, as it would be dreadful to perpetuate the war, 
to \Profecute i it till the total, ruin of one of the parties, and 


as in the moſt juſt, cauſe we are never to loſe fight of the 


reftoration of peace, are conſtantly to tend towards this ſa- 
Tutary view, no other way is left than to agree on all the 
claims and grievances on both ſides, and to extinguiſh all 
difference by the. moſt. equitable convention which the 
junQure will admit of, _ Not.ſo much as the cauſe of the 


War is decided in them, nor the controverſies to which the 


ſeveral acts of hoſtilities might give riſe ;. and, neither one 


1 nor other of the parties condemned as unjuſt. - This is what 


| would ſeldom. be allowed: but the negotiations turn.anly 


n 


on what ea each is to have as a total ee of all aur 


§. 19. 
General effect 
of the treaty of 
peace. 


fions. C os. Ds 

"The effect of che treaty of peace is to "put. 2 an nd; to > the 
war, and. to aboliſh. the ſubject of it. It ares the con- 
tracting parties without : any rights of committing hoſtility, 
either for the \ very ſubject which kindled the war, or for 
what has paſſed in the courſe of i it: it is therefore no longer 
permitted to take up arms again for the ſame cauſe. Ace- 


cordingly, in theſe t treaties, the parties reciprocally. oblige 
' themſelves to a \ perpetual, peace, which is not to be under- 


ſtood as if the contracting parties promiſed never to make 
war on each other, for any cauſe whatever. Peace relates 
to the war r which it terminates; and as it forbids, the revi- 
val 
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val of the ſame war by taking arms for the cauſe which * 
firſt kindled' it, is in reality perpetual. 
However, the ſpecial agreement on a cauſe extinguiſhes 
only the mean to which it relates, and is no objection 
againſt any ſubſequent pretenfions to the ſame thing on 
other foundations: care is therefore tſually taken to require 
a general agreement to the thing itſelf in conteſt, and not 
merely to the conteſt depending. A general renunciation 
of every pretenſion whatſoever to the thing in queſtion is , 
ſtipulated for: and thus, though the party renouncing might 
hereafter be able to demonſtrate by new reaſons that the 
thing did really n to him, his claim would not be ad- 
mitted. 

An amneſty is a perfect oblivion of what is paſt; and the F. 40. 
end of peace being to extinguiſh all ſubjects of diſcord, this Of n et. 
ſhould be the leading article of the treaty. This according- 
ly at preſent is the conſtant rule. But though the treaty 
ſhould be wholly ſilent on this head, the amneſty, by the 
very nature of peace, is neceſſarily implied in it, 

As every power at war pretends to have right on its kde, * e ED 
and this pretenſion is not liable to be judged by others mentioned in 
(Book III. Set. 188.) the ſtate of things at the inſtant f . 
the treaty is to be held legitimate, and any change to be 
made in it requires an expreſs ſpecification in the treaty; 
conſequently all things not mentioned in the treaty are to 
remain as they were at the coneluſion of it. This is alſo a 
conſequence of the promiſed amneſty.. All the damages 
cauſed during the war are likewiſe buried in obliyion; and 
no plea is allowable for thoſe the reparation of which is not 
mentioned in the treaty ; they are looked on as if they had 
never happened. 

But the effect of the agreement or amneſty cannot be ex- Bn : 
tended to things of no relation to the war, concluded by the dd 8 | 
treaty. Thus claims founded on a debt, or an injury pri- a“ 
or to the war, but which made no part of the reaſons for 
undertaking it, remain intire, and are not aboliſhed by the 


treaty, 
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treaty, unleſs it be formally extended to the extinction of 
every claim whatever. It is the ſame with debts contract- 

cd during the war, but for cauſes of no relation to it: or 
with injuries likewiſe done during the courſe of the war, 
but foreign to the ſtate of it. 

Debts contracted with individuals, or lane which they 
may have received without relating to the war, are likewiſe 
not aboliſhed by the agreement and amneſty ; theſe relating 
only to their object, that is, the war, its cauſes and effects. 
Thus two ſubjects of powers at war having made a con- 
tract together in a neutral country, or one having received 
there an injury from the other, the accompliſhment of the 
contract or the reparation of the injury and damage may be 
proſecuted after the concluſion of the treaty of peace. 

Laſtly, if the tiny en that ab in Be re- 
ſtored to the ſtate in which they were before the war, this 
clauſe means only immoveables, and cannot be extended to 
moveables, to booty, the property of which immediately 
paſſes to thoſe who make themſelves maſters of it; and, on 
account of the difhculty of knowing it again, and of the lit- 
tle hopes of recovering it, is accounted to be relinquiſhed by 
the former proprietor. 

Preceding treaties e end e e in che tel, 
make a part of it; no leſs than if they were literally included 
and tranſcribed in it: and any new articles relating to for- 
mer conventions are to be interpreted according to the rules 
above-mentioned (Book II. 3 17.) and particularly in 
paragraph 286, 
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CH AP. II. 
Of the Execution of the Treaty of Peace. 


TREATY of peace binds the contracting parties 
from the moment of its concluſion ; as ſoon as it had 
paſſed through all its forms. And they are without delay 
to procure the execution of it. From that time all hoſti- 
lities ceaſe, unleſs a day be ſpecified when the peace is to 
take place. But this treaty becomes obligatory to ſubjects 
only from the time of its being notified to them. It is 
here as in a truce (Book III. Sect. 239.) Should military 
perſons commit ſome hoſtilities within the extent of their 
functions, and purſuant to the rules of their duty, before 
they have any authentick information of the treaty of 
peace, it is a misfortune for which they are not puniſh- 
able ; but the ſovereign, who was before obliged to peace, 
is to cauſe whatever has been taken fince the concluſion to 
be reſtored ; he has no manner of right to any detention. 
And for preventing thoſe unhappy accidents, by which 
many innocent perſons may loſe their lives, publick notice 
is to be- given of the peace without delay, at leaft to 
the troops. But at preſent, as the people cannot of them- 
ſelves undertake any act of hoſtility, and do not concern 
themſelves in the war, the folemn proclamation of the 
peace may be deferred, care being taken that all hoſtilities 
ceaſe, which is eaſily done by means of the generals who 
direct the operations, or by proclaiming an armiſtice at the 
head of the armies. The peace in 1735, betwixt the em- 
peror and France was not proclaimed till a long time after, 
being delayed till the treaty was maturely digeſted ; the 
moſt important points having been adjuſted in the prelimi- 


naries. The publication of the peace replaces the two 


nations 
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nations in the ſtate they were in before the war. It again 
opens a free trade betwixt them, and allows to the ſubjects 
on both ſides what had been interdicted to them by the 


Nate of war. On the publication the treaty becomes a law 


to the ſubjects, and they are obliged to conform to the ar- 
ticles ſtipulated therein. If, for inſtance, the. treaty im- 


ports that one of the two nations ſhall abſtain from a par- 


ticular trade, every ſubject of that nation, from the time 
of the treaty's being made public, is to renounce that 
trade. 

When no term is aſſigned for the accompliſhment of the 
treaty, and the execution of the ſeveral articles, common 
ſenſe diCtates that every point ſhould be executed as ſoon as 
poſlible ; and doubtleſs this was ſo intended, The faith of 
treaties equally excludes from the execution of them all ne- 
glect, all dilatorineſs, and deliberate delays. 

But here, as every where elſe, a legitimate excuſe, found- 
ed on a real and inſurmountable obſtacle, is to be admitted; 
no body being bound to impoſſibilities. The obſtacle, 
when the promiſe is not in fault, vacates a promiſe which 
cannot be made good by an equivalent, nor the perfor- 
mance of it be referred to another time: if the promiſe 
can be fulfilled on another occaſion, a proper delay muſt 
be granted. A nation has by treaty of peace promiſed to 
the other a body of auxiliary troops, yet ſhould the former 
happen to ſtand in urgent need of them for her own de- 
fence, ſhe is not bound to furniſh them: if ſhe has pro- 
miſed a certain yearly quantity of corn, it cannot be de- 
manded ſhould ſhe labour under a ſcarcity, but, on the 
return of plenty, ſhe is, if required, to make up the ar- 
rears. 

A farther maxim is, that the promiſer is cleared of his 
promiſe, when being about to fulfil it, according to the 
terms of the engagement, he to whom it was made has 
himſelf hindered the execution of it. He is accounted to 
remit a promiſe, who himſelf hinders its execution. It 
muſt 
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muſt be likewiſe added, that if he who promiſed a thing 
by a treaty of peace, was ready to perform it at the time 
agreed on, or immediately, or at a proper time, if there 


mit of it, the promiſer is diſcharged of his promiſe; for 
the accepter, who has not reſerved to himſelf the right of 
fixing the execution at his pleaſure, is accounted to re- 
nounce it by not accepting of it at a proper time, and for 
which the promiſe was made. Should he deſire that the 
performance be deferred till another time, the promiſer in 
good faith ſhould conſent to the prolongation, unleſs 
he can ſhew, by very good reaſons, that the n would 
then become more inconvenient. 

To raiſe contributions is an act of hoſtility, which, on 
the concluſion of the peace, is to ceaſe (Sect. 24.) Thoſe 
before promiſed, and not yet paid, are due, and may be 


required as a debt. But for avoiding all difficulty, theſe 


kinds of articles are to be clearly and particularly diſ- 
cuſſed, and care is generally taken that they are ſo. 

The products reſtored on a peace are due from the 
inſtant fixed for the execution; if there be no fixed 


term the products are due from the moment the 
reſtitution of the things was granted; but thoſe which 


were due or collected before the concluſion of the peace, 
are not to be delivered up; for the fruits belong to the 
proprietor of the ſtock, and here poſſeſſion is accounted 
a lawful title. From the ſame reaſon the ceſſion of a fund 
does not imply that of the produce anteriorly due. This 
Auguſtus juſtly maintained againſt Sextus Pompeius, who, 
on having the Peloponneſus given to him, -claimed the im- 
poſts of the former years. 

Things, the reſtitution of which is in the treaty of peace, 
ſtipulated ſimply without any explication, are to be reſtored 
in the condition they were taken, the word reſtitution na- 
turally ſignifying the re-eſtabliſhment of all things to their 

| former 


, _ de Bell. Civ. Lib. V. quoted by Grotius, Lib. II. Cap. XX. 
Sc 0 22, 
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former condition. Thus the reſtitution of a thing is to be 
accompanied with all the rights annexed to it when taken : 
but under this rule are not to be comprehended the altera- 
tions which may have been a natural conſequence, an effect 
of the war itſelf, and of its operations. A place is to be 
reſtored in the condition it was in when taken, as far it 
ſhall be ſtill in that condition, at the concluſion of the peace. 
But if during the war the place has been razed or diſman- 
tled, this was no more than the right of arms; and the 
amneſty extinguiſhing this damage, there is no obligation 
of repairing a ravaged country on reſtoring it at a peace: 
it is reſtored as it is. But it would be £ flagrant perfidy 
to waſte this country after the concluſion of the peace; it 
is the ſame with a place whoſe fortifications have eſcaped 


the deſtruQtions of war; to diſmantle it previouſly to the 


reſtitution of it would be an infamous prevarication. If 
the conqueror has repaired the breaches, has put it in the 
condition it was in before the ſiege, in this condition he is 
to reſtore it ; indeed if he has added any new works, theſe 
he may demoliſh. If he has razed the antient fortifica- 
tions, and conſtructed others, it will be neceſſary to agree 
about this improvement, and preciſely to ſtate in what 


condition the place ſhall be reſtored. It is even proper 


for preventing all chicane and difficulty, never to omit this 
laſt precaution. An inſtrument appointed for reſtoring 
peace ſhould leave, as far as poſſible, nothing which may 
rekindle the war ; this, I know, is not the method of thoſe 
who at preſent account themſelves the moſt dexterous ne- 


gociators. They, on the contrary, ſtudy to inſinuate into 


a treaty of peace obſcure or ambiguous clauſes, that their 
maſter may have a pretence for a freſh quarrel, and of tak- 
ing up arms again. How contrary this wretched fineſſe is 
to the faith of treaties, we have already obſerved (Book II. 
Sect. 231.) it is unworthy of that candour and magnanimity 
which ſhould adorn the actions of a prince. 


But 


Beok IV. Ch, II. THE TREATY OF PEACE. 

But it being very difficult, though the treaty be drawn 
up with the greateſt care and candour, to avoid all manner 
of ambiguity, or that ſome difficulty ſhall not occur in the 
application of its clauſes to particular caſes, recourſe muſt 
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5. 32. 
The interpreta- 
tion of a treaty 
of peace is to be 
againſt the ſu- 


perior party, 


often be had to the xules of interpretation. We have be- 


ſtowell a whole chapter on the expoſition of theſe import- 
ant rules, and now, inſtead of tepetitions, I ſhall only 
mention ſome rules more particularly relative to the point 
in queſtion, I mean the interpretation of treaties of peace. 
1. In caſe of doubt the interpretation goes againſt him who 
gave law in the treaty; for as it was in ſome meaſure dic» 
tated by him, he is in fault in neglecting to expreſs him- 
ſelf more clearly therefore in extending or reſtraining the 
ſigniſication of the terms within the meaning, the leaſt fa- 
rourable to him, no injury is done him, or at leaſt only that 
to which he has willingly expoſed himſelf; whereas, by a 
contrary interpretation, there would be a riſque of turning 
vague or ambiguous terms into ſo many ſnares againſt the 
weakeſt contractor, who has been obliged to accept of what 
the former dictated. 

2. The name of countries ceded by treaty is to be under- 


L. 33. 
Of the name of 


ſtood according to the uſage then received among men of ceded coun- 


parts and capacity; for it is not to be ſuppoſed that weak 
and ignorant perſons will be employed in ſuch a concern 
as a treaty of peace: and the articles of a contract are to be 
underſtood of what the contractors probably had in their 
mind, it being for what they have in _ mind that they 
contract, _ 

3. The treaty of peace naturally and of itſelf relates only 
to the war, which it puts an end to. Therefore it is only 
in ſuch relation that its vague clauſes are to be underſtood. 
Thus the ſimple ſtipulation of reſtoring things to their 
condition does not relate to changes which have not been 
occaſioned by the war itſelf ; conſequently this general 

clauſe 


Lol b Book II. Chap, XVII. 


tiics, 


$ 34. 
Reititution not 
to be under- 
ſtood of thoſe 
who have vo- 
luntarily given 
themſelvcs up. 


OF THE EXECUTION, 8&c. Book TV. Ch: III. 


clauſe cannot-oblige one of the parties to ſet at liberty a 
free people who have voluntarily given themſelves up 
during the war. And as a people, when relinquiſhed by 
its ſovereign, becomes free, and miay provide for its ſafety 
as it thinks beſt (Book I. Sect. 202.) if this people, in the 
courſe of the war has of their own accord, without any 
military compulſion, ſubmitted or given themſelves up to 
the enemy of their former ſovereign, the general promiſe 


of reſtoring conqueſts ſhall not extend to this people. It 


is to no purpoſe to ſay, the freedom of the firſt mentioned 
people may concern him, who requires that all things 
ſhould be reſtored on its antient footing, and that the re- 
ſtoration of the ſecond is manifeſtly of very great concern 
to him. If he wanted what the general clauſe does not 
comprehend in itſelf, he ſhould have been more clear and 
expreſs in his terms. All kinds of conventions may be in- 
ſerted in a treaty of peace; but if they bear no relation to 
the war which is now terminating, they muſt be very ex- 
preſsly ſpecified; for the treaty is naturally underſtood only 
of its object. | 
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"of the yen err and Breach of the Tu; of Peace. 


HE treaty of pence concluded by a lawful power is &. 45. | 
4 © undoubtedly a public treaty, obligatory to the whole — obig 2 | | 
nation (Book II. Sect. 154.) It is likewiſe, by i ts nature, on -— 
a real treaty z were it made only for. the prince's life, it 
would be no more than a treaty of truce, and not of peace 3 
beſides, every treaty which, like this, is made with a view 
to the publick good is a real treaty (Book II. Sect. 189. ) 
Therefore it obliges ſucceſſors, no leſs than the prince 
himſelf who fi gned it, ſince it obliges the ſtate itſelf, and 
ſucceſſors can never have, in this reſpect, any other rights 
than thoſe of the ſtate. . 

After all we have ſaid on the faith of treaties — the 
indiſpenſible 7 0 of them, it would be ſuperfluous 
to uſe many words itt ſhewing how, religiouſly treaties of 
peace are to be obſeryed both by. ſovereigns and people. 
Theſe treaties concern, and bind whole nations, they are 
of the utmoſt importance; the breach of them certainly 
rekindles' the war ; reaſons which add a new force to the 
obligation of wrong, our, faith, and E fulfilling, 
our promiſes. pF 

Toe alledge that a a, treaty of peace. was complied with. A 37 
thro fear, or Extorted by force, does not invalidate the „, 2 
obſervance. Firſt, \ were this exception admitted, it would, gan diſcharge 
ſap the very foundations of all ſecurities and conventigns; 
there being very f few which might not be made to afford. 
ſuch 4 pretence. To authorize ſuch an evaſion would be 
to hurt the common ſafety and welfare of nations: the 
max itt would be execrable by the very ſame reaſons which 
have univerſally eſtabliſhed the ſacredneſs of treaties (Book 
II. 


2 — — he. — . — —U w — —— — 
"A 


36. 
Is 8 = faith- 
fully obſerved. 
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II. Sect. 220.) Beſides, to alledge ſuch an exception would 
generally be diſgraceful and ridiculous. It is ſeldom even 


in our days that a ſtand is made to the laſt extremities, 


before making a peace. A nation after the loſs of ſeveral 
battles may ſtill defend itſelf ; whilſt it has men and arms 
remaining it is not without reſource. I it thinks fit, by a 
diſadvantageous treaty, to procure itſelf a neceſſary peace; 

if by great ſacrifices it delivers itſelf from an imminent 
danger or total ruin, what ſtin remains is a good which 
it owes to peace; it has freely determined itſelf to prefer 


| a certain and preſent, but limited loſs, to a danger, * 
to come, but too probable and very terrible. 


If ever the exception of conſtraint may be alledged, it 
is againſt an act which does not deſerve the me of a 
treaty of peace, againſt a forced ſubmiſßon to conditions 
equally offenſive to juſtice and all the duties of humanity. 
If a rapacious conqueror ſubdues a nation, forces it to ac- 
cept of hard, ignominious and inſupportable conditions, 
neceſſity then obliges it to a ſubmiſſion. But this a 
quiet is no peace; it is an oppreſſion endured, wha means 


are wanting for ſhaking it off, and againſt. which men of 


ſpirit riſe on the firſt favourable apportunity, | When Fer- 
dinand Cortes fell on the empire of Mexico without any 
ſhadow of reafon, without the leaſt apparent, pretence ; if 
the unfortunate Montezuma could” have recovered its hberty 
by ſubmitting to the iniquitous a and cruel conditions of re- 
ceiving a Spanifh' garriſon into his towns, and bis capital, 
of paying an immenſe tribute, and obeying the King, of 


. Spain's orders; will it ſeriouſly be ſaid that he might. not, 


ay hold of an opportunity for reinſtating himſelf | in bis 
rights, and delivering his people; for exterminating ras 
venous and fanguinous uſurpers? No, ſuch A "monſtrous 
abſurdity can riever meet with any real defenders. The law of 
nature taking care of the ſafety and repoſe of nations, and, 
enjoining fidelity in bene egy cannot favour, , 


All. 
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All its maxims tend to the greateſt good of mankind: that 

is, the great end of laws and rights. He who himſelf 
breaks all the bounds of human ſociety, ſhall ie ſhelter 
himſelf under them? If a people abuſes this maxim, riſes 
unjuſtly and renews the war, this inconveniency is ſtill 

more eligible than that uſurpers ſhould be furniſhed in an 

eaſy way of perpetuating their violences, and ſettling their 
uſurpations on a ſolid foundation. But were this doctrine, 

ſo eontradictory to all the motions of nature, to be preach- 

ed, who would be brought to believe it? 

Therefore equitable or at leaſt ſupportable agreements 6. ., 

alone deſerve the appellation of treaties of peace they are How mac ways 


a treaty of peace 


ſuch wherein the public faith is engaged, and which are may be broke. 
faithfully to be obſerved, tho in ſome reſpects harſh and 
burdenſome. The conſent of the nation to it ſhews that 

in the condition it was in, ſtill conſidered it as a good, and 

its word demands its reſpect. Were men allowed to undo 

at one time what they do at another, 3 

end of all ſtability and confidence. 


To break u weaty of peace is to viotate the engagements 
of it, either in doing what it prohibits, or in not doing 
what it preſcribes. Now engagements in a treaty may be 
violated in three different manners: either by a conduct 
contrary to the nature and eſſence of every treaty of peace 
in general ; by proceedings incompatible with the parti- 
cular nature of the treaty ; und ron eva breach of 
any of its articles. 
Firſt, a nation acts againſt the nature and eſſence of _ $ 39. 


Firn, by a con- 


every treaty of peace, nay againſt peace itſelf, in diſturbing du contrary to 
it without cauſe, either by taking arms and renewing the — of 
war without fo much as a-plauſible pretence, or in deli. peace. 


berately and wantonly offending him with whom peace has 


been made; and treating him or his fubjeCts in a manner 
incompatible with peace, and which he cannot ſuffer 
without being wanting to himfelf. It is likewiſe acting 
againſt the nature of all "treaties of peace to take arms for 

the 
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To ks arms 
for 2 freſh cauſe 


OBSERVATION AND BREACH -Book IV. Ch. IV. 


the ſame cauſe which had recently terminated the war, 


or in refentment of ſome occurrence during the hoſtilities. 


If, ar leaſt, ſome ſpecious pretence, borrowed from a freſh 
cauſe, cannot be pleaded, there is a manifeſt revival of 


the war which had been terminated, and the eee of 


peace is flagrantly broken. 
But to take arms for a ſubſequent cauſe is not banking the 


treaty of peace; for tho? a promiſe has been given to live 


is no breach of in peace, it was not therein promiſed: to ſuffer injuries, 


the treaty of 


peace, 


§. 41. 
A tublcquent 
alliance with an 
enemy is like- 
wile no breach 
of 4 treaty. 


damages, and wrongs of all kinds, rather than ' procure 
juſtice by force of arms. The rupture proceeds from him, 
who, by his obſtinate TY e this 1 
neceſſarr. 

But here muſt be —— what we have e obſerved 


more than once, namely, that nations acknowledge no com- 


mon judge on earth, that they can mutually condemn each 
other without appeal, and that they are at laſt obliged to act 
in their quarrels as if each was equally in the right. On 
this footing, whether the new cauſe occaſioning the war 
be juſt or not; neither he who makes it a handle for 
taking up arms, nor he who refuſes ſatisfaction, is reputed 
to break the treaty of peace, provided the cauſe of com- 
plaint and the refuſal of ſatisfaction have reſpectively ſome 
colour at leaſt, ſo as to render the queſtion controvertible; 
and when nations can come to no accommodation about 
the point in diſpute, the only way remaining to them is 
that of arms. Then it becomes a freſh war n 


from the treaty. 


And, as in making peace a nation does not thereby s give 
up its right of making alliances, and aſſiſting its friends, 
it is likewiſe no breach of the. treaty of peace, if to make 
a ſubſequent alliance with, and join the enemies of him 
with whom ſuch treaty was concluded, to eſpouſe their 
quarrel and unite its arms with theirs, unleſs the treaty 
expreſsly- prohibits ſuch connections. It is at moſt, but 
beginning a freſh war in behalf of a foreign cauſe. 
| 833 But 
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But theſe new allies I ſuppoſe have ſome ſpecious pre- 

tence for taking arms, and that there are good arid Juſt rea- 
ſons for ſupporting their quarrel. * Otherwiſe to unite with 
them, juſt as they are entering on the war, or when they 
have begun it, would be manifeſtly ſeeking a pretence to 
elude the treaty of peace; would be breaking it by a frau- 
dulent perfidy. © * © n. 

It is of great importance that a new war ſtiotld be diſ- 
tinguiſhed from the breach of a treaty of penee; the rights 
acquired by ſuch treaty ſtill fubſiſting, notwithſtanding the 
new war; whereas they are annulled by the breath of the 
tteaty on which they were founded. Indeed he who had 
ceded theſe rights unqueſtionably, during che war inter- 
rupts, as far as in his power, the exerciſe of them; and he 
may, by the law of war, intirely wreſt thetii rom his ene- 


F. 42. 
Why a diſtinc- 
tion 1s to be 
made b<twixt 
2 new war and 
the breach of 
the treaty. 


my, as he may his other poſſeſſions. But then he holds © 


theſe rights as things taken from the enemy; ue, on # new 
treaty of peace, may urge the reſtitution of them. In theſe 


kinds of negotiations the difference is very great betwixt 


demanding the reſtitution of what we were poſſeſſed of be- 
fore the war, and requiring new coneeffions : any little 
equality in the ſucceſſes fuffices for inſiſting on the former; 
the latter is obtainable only by a ſuperiotity. It often hap- 

that when the fate of arms has been nearly equal, 


both ſides agree to reſtore their conqueſts, and put every 


thing in its former condition And then, if it was a new 
war, the former treaties ſubſiſt : but if they have been 
broken by taking up arms again, and the firſt war be re- 
vived, theſe treaties continue: vacated, and in order to the 
revival of their force, they muſt n — 
confirmed in the new 

The-qualtion wee treating of utfh jrealy concerns 
other nations, which may be ſo far intereſted in the treaty 
that their own affairs require them to maintain its obſerv- 
ance, To guaranties of the treaty, if there are any, it is 
eſſential, as likewiſe to allies, for diſtinguiſhing the caſe 
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when their ſyccours are due. In fine he who breaks a ſo- 
lemn treaty is much more odious than the other, who, af- 
ter making an ill grounded demand, ſupports it by arms. 
The former adds perfidy to injuſtice ; he ſtrikes at the foun- 
dation of public tranquillity; and as he thereby injures all 


nations, they have juſt cauſe of uniting againſt him, to 


check and puniſh ſo pernicious an example. Therefore as 
we are to be reſerved in imputing to another what is moſt 


 odious, Grotius juſtly obſerves, that in caſe of doubt, and 


when the taking up arms cap be vindicated by ſome ſpeci- 
ous pretence founded on a new cauſe; it is better tp ſuppoſe, 


in the fat of bim who takes up arms again, an injuſtice or ſa- 


parate perfidy, than zo account * at pnce guilty both id per- 


Idy and injuſtice. 


A juſt ſelf-defence does not | lolate the treaty of peace; 
jt is a natural right, not to be renounced; and in promiſing 
to live in peace we promiſe no more than not to attack 
without cauſe, and to abſtain from injuries and violence. 
But there are two ways of defending ourſelves or aur pro- 
perties: ſometimes the violence admits of no other remedy 
than force; and then the uſe of it is intirely lawful. On 
other accafions there are milder ways of obtaining-repara- 
tion for the damage and injury; and the laſt ſhould-always 
be preferred. Such is the conduct to be obſerved by two 
nations defirous of maintaining peace, when the ſubjects of 
both ſides have broke out into ſome violence. Preſent force 
is checked and repelled by force, But in proſecuting. the 
reparation of injuries and a juſt ſatisfaction, the ſovereign 
of the offenders is to be applied to: there is no following 
them into his country, and having recourſe to arms, till af- 
ter a denial of juſtice. If there be reaſon to fear that the 
delinquents will eſcape, as for inſtance, if unknown per- 
ſons, natives of a neighbouring country, have made an ir- 


xuption into our territories, we have a right to purſue them, 


ſword in hand, into their own country till they are ſeized; 
and, 


Lib. III. Cap. XX. Sect. 28. 
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and provided we commit no hoſtilities againſt innocent-per- 
ſons, their ſovereign can conſider our en * as 2 
juſt and legitimate defence. > 


When the principal contraQting _ has included his 


allies in the treaty, their cauſe in this reſpect is common to 


him, and theſe allies are, equally with him, to enjoy all the 
conditions efſential to a treaty of peace; ſo that whatever is 
capable of breaking the treaty, if committed againſt himſelf, 
breaks it equally in being committed againſt the allies, 
which he has cauſed to be included in his treaty. If the 
injury be done to a new ally, or who is not included in the 
treaty, it may produce a freſh cauſe of war, but does not 
weaken the treaty of peace, 

The ſecond method of breaking a nw to do 
any thing contrary to what the particular nature of the 


treaty requires. Thus every proceeding contrary to friend- 


ſhip breaks a treaty of peace made with the expreſs condi- 
tion of living henceforth like good friends. To favour-a 
nation's enemies, to inſult its ſubjects, to moleſt its trade 
without reaſon, or without any grounds to prefer another 


nation to it ; to refuſe aſliſting it with proviſions when it 


may be conveniently done; to protect its factious or rebel- 
lious ſubjects, and ſhelter them: All theſe are proceedings 
evidently oppoſite to friendſhip. To theſe according-to 
circumſtances may be added the following: To build for- 
treſſes on the frontiers of a ſtate, to expreſs a miſtruſt of it, 
to raiſe troops without making known the oecaſion of it, 
and refuſe ſuch explanation, &c, But to ſhelter exiles, to 
receive ſubjects quitting their country without any. intenti- 
on of hurting it by their departure, but for the advantage 
of their private affairs; charitably to receive emigrants quit- 
ting their country to enjoy a freedom of conſcience; in 
ſuch proceedings there is nothing incompatible with the 
quality of friend. The particular laws of friendſhip are not 
to diſcharge us, according to the caprice of our friends, 
from the common duties we owe the reſt of mankind. 


U 22 | Laſtly, 
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: * . via Laſtly, the peace is broken by the violation of any of the _ 
lation of ſome expreſs articles of the treaty. This third manner of break- * 
_— ing it is the moſt deciſive, the leaſt ſuſceptible of chicanery * 
and evaſions. Whoever fails in engagements, as far as in 2 
him lies, annuls the contract; this is beyond all doubt. by 
8 But it is aſked, whether the violation of one article only * 
= violation | of the treaty may cauſe the total rupture of it ? Some ® here 
— xg diſtinguiſh between the articles conneQed together, ¶ con- zh 
nexi ) and the ſeparate articles { diuenſ and pronounce, ſho 
that though the treaty be violated in the ſeparate articles, im 
the peace ſubſiſts with regard to the other. But to me tes 
Grotius's opinion ſeems evidently founded on the nature ty r 
and ſpirit of treaties of peace. This great man ſays, * That HE 
all the articles of one and the ſame treaty are condition- wi 
« ally included in one another, as if it had been formall _—_ "oo 
« ſaid: I will do this, provided on your fide you do that.” aig: 
And he juſtly adds, that © when it is deſigned that the en- Par 
cc gagement ſhall not be rendered ineffectual thereby, this p 
« expreſs clauſc is inſerted: That though any one of the * 
« articles of a treaty ſhould be broken, the others neyerthe- B 
& Jeſs ſhall ſubſiſt in their whole force.” Such an agree- p 
ment may unqueſtionably be made. It may likewiſe be _— 
that the violation of one article ſhall produce only the f 
the nullity of thoſe correſponding to it, and which, as it der | 
were, conſtitute the equivalent to it. But if this Hauſe be the p 
not expreſsly ſpecified in the treaty of peace, the violation 8 
of one ſingle article overthrows the whole treaty, as we inabi] 
have proved above, i in {peaking of mne in general (Book 0 * 
II. Sect. 202.) tt an int 
4 Equally inſignificant is the diſtinQion propoſed here be- to be 
hether a diſ- 
tinction may be tween the articles of great importance and thoſe of little nature 
— the del. importance. According to ſtrict juſtice the violation of the a view 
or more impor- Jeaſt article diſpenſes the offended party from the obſerva- impoſt 
, mages, Son of the aa they being all, as we have juſt ſeen, con- the tre 
- neQed void, o 
tectior 


* Vide Wolf. Jus Gent. Sec, 1022, 1023, Lib. III. Cap. XIX. Sect. 14, that he 
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nected reciprocally as ſo many conditions. Beſides, what 
a ſource of diſputes is ſuch a diſtinction ! who ſhall deter- 
mine the importance of the article violated ? However, al- 
ways to annul a treaty on the leaſt cauſe of complaint, is 
by no means agreeable to the mutual duties of nations, to 
humanity, and to the love of peace, which ſhould always 
particularly influence their conduct. 

In order to prevent ſo great an inconveniency, a penalty 
ſhould be impoſed on the infractor of any article of leſs 
importance; and then on his diſcharging the penalty, the 
treaty again ſubſiſts in his whole force. Likewiſe a penal- 
ty may be annexed to the violation of every article propor- 
tionate to its importance. This matter we have diſcuſſed 
in the article of truces (Book III. Sect. 243.) 

Affected delays are equivalent to an expreſs denial, and 
differ from it only in the artifice, with which he who prac- 
tices them, ſeeks to conceal his deceit : he adds fraud to 
perfidy, and n violates the article which he ſhould 
fulfil, 

But if the impediment be real, time muſt be dowd 
for there can be no obligation to an impoſſibility; and, for 
the ſame reaſon, if any inſurmountable obſtacle ſhould ren- 
der the execution of an article not only impraCticable for 
the preſent, but for ever impoſſible, he who engaged for it 
is guilty of no fault; and the other party cannot make his 
inability a reaſon for breaking the treaty, but is to accept 
of an indemnification if the caſe be of ſuch a nature, and 
an indemnification be practicable. However, if what ought 
to be done in virtue of the article in queſtion be of ſuch a 
nature that the treaty ſeems only to have been made with 
a view to ſome particular thing, not to any equivalent, the 
impoſſibility which has happened, unqueſtionably annuls 
the treaty. Thus it is that a treaty of protection becomes 
void, on an inability of the protector to make good the pro- 
tection he promiſed, though it be not from any fault of his 
that he is 1 incapable. Thus whatever a ſovereign 

may 
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may have promiſed on condition of procuring for him the 
reſtitution of an important place, if this cannot be obtained, 
he is diſcharged from all he had promiſed in conſideration 
of having it reſtored. Such is the invariable rule of the 
law. But the rigour of the law is not always to be inſiſted 
on. Peace is ſo effential to the welfare of mankind ; na- 
tions are ſo ſtrictly obliged to cultivate, procure, and on 
any interruption to reſtore it, that when ſuch obſtacles hap- 
pen in the execution of a treaty of peace, we are candidly 
to cloſe with all reaſonable expedients, and rather than 
break a peace already concluded, and take up arms again, 
accept of equivalents and indemnifications. | 

We have in an expreſs chapter (Book II. Chap. VI.) ex- 
amined how, and on what occaſions, the actions of ſubjects 
may be imputed to the ſovereign and the nation. This 
muſt be determined, in order to determine how the pro- 
ceedings of ſubjects may break a treaty of peace: this is an 
effect they cannot produce unleſs their actions are imputed 
to the ſovereign. He who is injured by foreign ſubjects 
does himſelf juſtice by his own power, when he meets with 
the offenders in his territories, or in a free place: for in- 


ſtance, on the open ſea; or, if he pleaſes, he requires juſ- 


tice from their fovereign. If the offenders are rebellious 
ſubjeQts there is no room for application to their ſovereign z 
but on ſeizing them even in a free place, every one does 
himſelf juſtice. In this manner pirates are treated. And 
to avoid all miſunderſtanding, it is agreed, that every pri- 
vate perſon committing hoſtilities without a commiſſion 
from their ſovereign ſhould meet with the ſame treat- 
ment. N | 
The actions of our allies may ſtill leſs be imputed to us 
than thoſe of our ſubjects. The infractions of a treaty of 
peace by allies, even by thoſe who have been included in it, 
or who joined in it as principal contracting parties, can 
therefore produce a rupture of it only with regard to them- 
ſelves, and not at all relative to an ally, who, on his fide, re- 
ligiouſly 
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ligiouſly obſerves his engagements. To him the treaty ſub- 
ſiſts in its whole force, provided he does not undertake to 
ſupport the cauſe of theſe perfidious allies. If he furniſhes 
them with any ſuccour, which he cannot owe them in an 
occafion of this nature, he eſpouſes their quarrel, and be- 
comes att accomplice in their breach of faith. But if he 
is defirous of preventing their ruin, he may interpoſe, and 
by obliging them to make proper reparations, ſave them 
from an oppreſſion which would recoil on himſelf. The 
defence of them becomes juſt againſt an implacable enemy 
who will not fit down with a juſt ſatisfaQion. 

When the treaty of peace is violated by one of the con- 
tractors, the other is at liberty to declare the treaty broken, 


or allow it to ſubſiſt; for he cannot be bound by a con- 26 
tract of reciprocal engagements towards him who does not 


regard the ſame contract. But if he chuſes riot to come to 
a rupture, the treaty remains valid and obligatory. It 
would be abſurd that he who had broke it could pretend 
that it was annulled by his own perfidiouſneſs : this would 
indeed be an eaſy way of ſhaking off engagements, and re- 
duce all treaties to vain formalities, If the offended party 
be willing to let the treaty ſubſiſt, he may remit the infrac- 
tion committed, or require an indemnification or a juſt ſa- 
tisfaction, or diſcharge himſelf from ſuch engagements as 


correſpond with the article violated, from what he had pro- 


miſed in conſideration of what has not been fulfilled. But 
if he determines on demanding a juſt indemnification, and 
the party in fault refuſes it, the treaty is then, of conſe- 
quence, broke, and the injured contractor has a very juſt 
cauſe for taking up arms again. And this is generally the 
caſe, it being ſeldom ſeen that the guilty party will ſo far 
acknowledge its fault as to condeſcend to make repara- 
tion. | | 
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that nations 1 good of their affairs, for avoiding reciprocal damages, 
may trext ant. and for adjuſting and terminating their differences. And 
together, all being under the indiſpenſable obligation of joining and 
concurring in what tends to the common ſafety, and the 
opportunity (Prelim. Sect. 13.) of procuring to themſelves 
the means of accommodating and concluding their diffe- 
rences (Book II. Sect. 323. &c.); and each having a right 
to every thing its preſervation requires (Book I. Sect. 18.) 
to whatever can contribute to its perfection without injur- 
ing others, (ibid. Sect. 23.) as likewiſe to the means ne- 
ceſſary to the accompliſhment of its duties: it will follow, 
that every nation has the right of communicating with 
others, and is under the reciprocal obligation of conform- 
ing to this Inn: as much as the ſtate of affairs 
; can permit. | 
e by But nations or ſovereign ſtates do not treat together im- 
public mioiſters. mediately z and it is very ſeldom that their conductors or 
their ſovereigns can perſonally confer together for diſcuſ- 
ſing their affairs. Theſe interviews would be often im- 
praCticable : and excluſive of delays, troubles, expence, 
and ſo many other inconveniencies, it is rarely, according 
to the obſervation of Philip de Commines, that any good 
effect can be expected from them. The only way for 
nations and ſovereigns to communicate and adjuſt their 
intereſt is by means of mandatories, or delegates, com- 
miſſioned with their inſtructions and powers; that is by 
means of publick minzfters. This term in its utmoſt extent 
denotes 
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denotes every perſon charged with public affairs, but is 
more particularly underſtood of a perſon acting in ſuch 
capacity at a foreign court. 1 

At preſent there are ſeveral orders of publick miniſters, 
and in the ſequel we ſhall ſpeak of them; but whatever 
difference cuſtom has introduged among them, the eſſen- 
tial character is common to them all. I mean that of mi- 
niſter or repreſentative of a foreign power, a perſon charged 
with its affairs and orders; and this 2 ſuflcicnt 
for the point in queſtion. . 

Every ſovereign ſtate then Wee ſend and re- 
ceive publick miniſters; they are the neceſſary inſtruments 
in affairs which ſovereigns have among themſelves, and to 
that correſpondence which they have a right of carrying on. 
In the firſt chapter of this work may be ſeen what we 
mean by ſovereigns and independent ſtates which conſti- 
tute the great ſociety of nations. Theſe are the powers 
which belong to the right of embaſſy, and an equal al- 
liance or treaty. of protection does not take away this 
right. | 
_ unequal alliance nor even the treaty of protection 
not being incompatible with ſovereignty (Book I. Sect. 5. 
and 6.) theſe kinds of treaties do not in themſelves deprive 
a ſtate of the right of ſending or receiving publick miniſters. 
If the inferior ally or the party protected has not expreſsly 
renounced the right of entertaining connexions and treat- 
ing with other powers, it neceſſarily retains that of ſending 
or receiving miniſters. The like is applicable to ſuch vaſ- 
ſals and tributaries as are no ſubjects (Book I. Sect. 7. 8.) 

What is more; this right may even belong to princes or 
communities though not ſovereigns. For the rights, the aſ- 
ſemblage of which conſtitutes full fovereignty are not indivi- 
ſible, and if, by the conſtitution of the ſtate, by the conceſ- 
ſion of the ſovereign, or by reſervations which the ſubjects 
have made with him, a prince or community is poſſeſſed of 
any one of the rights uſually peculiar to the ſovereign 
alone, this prince or community may exerciſe it, and avail 

himſelf 
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himſelf of it in all its effects and all its conſequences, na- 
tural or neceſſary, unleſs they have been formally excepted. 
Though the princes and ſtates of the empire hold of the 
emperor or empire, yet in many reſpects are they ſovereigns, 
and as the conſtitutions of the empire ſecure the right to them 
of treating with foreign powers and contracting alliances 
with them, they inconteſtably have alſo that of ſending and 
receiving publick miniſters. This, when they have been able 


to carry their claims very high, the emperors ſometimes 


have diſputed with them, or inſiſted that at leaſt the exer- 


ciſe of it ſhould be ſubmitted to their ſupreme authority; 


pretending that their permiſſion was neceſſary. But ſince 
the peace of Weſtphalia, and the imperial capitulation, the 
princes and ſtates of Germany have found means to main- 
tain themſelves in the poſſeſſion of this right, and they 
have ſecured to themſelves ſo many others, that the empire 
is now conſidered as a republick of ſovereigns. 

It is the ſame with regard to ſubject cities, which are 
acknowledged to be ſuch, and yet have a right of receiving 
miniſters of foreign powers, and of ſending deputies to 
them; becauſe they have a right of treating with them. 
On this the whole queſtion depends ; for who has a right 
to the end, has a right to the means. It would be 
abſurd to acknowledge a right of negociating and treating, 
and to conteſt the neceſſary means of doing it. The cities 
of Switzerland, Neufchatel, and Bienne, having the right of 
banner, have thereby the right of treating with foreign 
powers, though theſe cities are under the dominion of a 
prince. For the right of banner or of arms comprehends 
that of granting ſuccours of troops, provided it be not 
contrary to the prince's ſervice. If theſe cities may grant 


troops, ſurely they may receive the demand made to them 


by a foreign prince, and treat of conditions. They may 
likewiſe depute ſome perſon to him for this purpoſe, or re- 
ceive his miniſters, And as they have at the ſame time 

p ; the 
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the adminiſtration of the police, they can command re- 
ſpe to ſuch foreign miniſters as come to them. What 
we ſay of the rights of theſe cities is confirmed by an an- 
cient and conſtant practice. However eminent and extra- 
ordinary ſuch rights are, they will not be thought ſtrange, 
if it be conſidered that theſe very cities were poſſeſſed of 
great privileges, though at the ſame time their princes 
themſelves held of the emperor, or of other lords, who were 
immediate vaſſals of the empire : when they threw off the 


yoke, and put themſelves in a perfect independency, the 


conſiderable towns of their territories made their conditi- 
ons, and inſtead of rendering their fituation worſe, it was 


very natural for them to take advantage of junctures for 


rendering it ſtill more free and happy. Sovereigns cannot 
now proteſt againſt the conditions on which thoſe towns 
conſented to follow them, and acknowledge them their 
ſuperiors. 

Viceroys and governors in chief of a remote province 
have frequently a right of ſending and receiving publick 
miniſters ; but they act in the name and by the authority 
of the ſovereign whom they repreſent, and whoſe rights 
they exerciſe. This intirely depends on the will of their 
conſtituents. The viceroys of Naples, the governors of 
Milan, the governors-general of the Netherlands for Spain, 
were inveſted with this power. 

The right of embaſly, like all other rights of ſovereignty, 
reſides ſolely in the nation as its principal and primitive 
ſubject. In the interregnum, the exerciſe of this right 
returns to the nation, or devolves to thoſe whom the laws 
have inveſted with the regency of the ſtate. They may 
ſend miniſters in the ſame manner as the ſovereign uſed 
to do, and theſe miniſters have the ſame right as thoſe of 
the ſovereign had. On the vacancy of the throne, the re- 
publick of Poland ſends ambaſſadors, and would not ſuffer 
that they ſhould be treated with leſs regard and conſidera · 
tion than thoſe ſent when it has a king. Cromwell effec- 

| tually 
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tually maintained the ambaſſadors of England in the fame 
rank and regard as wo they were ſent by the authority 
of kings. | 

Such being the rights of nations; a ſovereign attempting 
to hinder another from ſending and receiving publick 
miniſters, does him an injury, and offends . againſt the 
law of nations. It is attacking a nation in one of its moſt 
valuable rights, and oppoſing what nature herſelf gives to 

every independent ſociety; it is breaking the bands wo which 
nations are united, and offending them all. 

But this is to be underſtood only in a time of peace : : war 
introduces other rights. It allows us to cut off from an 
enemy all his reſources, to hinder him from ſending mi- 


niſters to ſolicit aſſiſtance, There are even occaſions when 


the miniſters of a neutral nation going to an enemy, may 
be refuſed a paſſage, There is no obligation of ſuffering 
them to carry to him perhaps ſalutary informations, and 
to concert meaſures for aſſiſting him. This admits of no 
doubt, for inſtance, in caſe of a befieged town. No right 


can authorize the miniſter of a neutral power, nor any 


other perſon whatſoever, to go into it without the beſieg- 
ers leave; but to prevent offence, good reaſons muſt be 
given to ſovereigns for this refuſal of letting their miniſ- 
ters paſs, and with ſuch they are to be ſatisfied, if they 
are diſpoſed to continue neutral. Paſſage is even ſome- 
times refuſed to ſuſpected miniſters in critical and dubious 
junctures, tho' there be no open war. But this is a deli- 


cate proceeding, and if not juſtified by reaſons intirely 


ſatisfactory, produces an acrimony which eaſily produces 


a rupture. 


As nations are obliged to correſpond together, attend to 
the propoſals, and demands made them, to maintain a 
free and ſafe way of explaining themſelves and adjuſting 


* the differences; a ſovereign cannot, without very parti- 


cular reaſons, refuſe admitting and hearing the miniſter of 
a friendly power, or of one with whom he is at peace. 


But 
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But in caſe there are reaſons for not admitting him into 
the heart of the country, he may appoint a place on the 
frontiers, notifying that he will ſend proper perſons for 
hearing his propoſals, and there the foreign miniſter 3 is to 
top: it is ſufficient that he is heard. 

'The obligation does not yo ſo far as to'ſulſer at alt times 
perpetual miniſters, who are deſirous of reſiding with a 
ſovereign, tho they have nothing to negociate. It is natu- 
ral, indeed, and very agreeable to the ſentiments which na- 
tions owe to each other, that theſe reſident miniſters, 
when there is nothing to be feared from their ſtay, ſhould 
be friendly received: but if there be any ſolid reaſon againſt 
this, what is for the good of the ſtate ought unqueſtion- 
ably to be preferred; and the foreign ſovereign cannot take 
it amiſs if his miniſter, who has concluded the affairs of 
his commiſſion, and has no other affairs to negotiate, be 
defired to depart. The cuſtom of keeping every where 
miniſters continually reſident, is now ſo ſtrongly eſtabliſhed, 
that. the refuſal of a conformity to it would, without very 
good reaſons, give offence. Theſe reaſons may ariſe from 
particular conjuriftures ; but there are alſo common fea- 
ſons always fubſiſting, and ſuch as relate to the conſtitu- 
tion of a government and the ſtate of a nation. The re- 
publicks have often very good reaſons of the latter kind, 
to excuſe themſelves from continually ſuffering foreign 
miniſters, who corrupt the citizens, in order to gain them 
over to their maſters, to the great pre} judice of the repub- 
lick, and fomenting of the parties, &c. And ſhould they 
only diffuſe among a nation, formerly plain, frugal, and 
virtuous, a taſte for luxury, avidity for money, and the 
manners of courts, theſe would be more than ſufficient for 
wiſe and provident rulers to diſmiſs them. - The Poliſh 
government is not fond of reſident miniſters among them, as 
indeed their practices with the members of the Diet have 
given but too many reaſons for keeping them at a diſtance 
from it. In the year 1666 a nuncio openly complained 
before 
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before the whole diet, that the French embaſſador prolonged 


his ſtay in Poland without any neceſſity, and that he ought 
to be looked on as a ſpy : others in 1688, moved for a law 


to fix the term an embaſſador ſhould be allowed to ſtay in 


the kingdom. 
7 + the more it is 


incumbent on nations to preſerve means for putting an end 
to it. This produces a neceſſity, that even in the midſt of 
hoſtilities, they may be at liberty reciprocally to ſend mi- 
niſters ſor making overtures of peace, or ſome propoſals 
for abating the rage of war. The miniſters of an enemy 


cannot indeed come without permiſſion; accordingly a 


paſſport or ſafe · conduct is aſked for him, either thro' the 
intervention of a common friend, or by one of thoſe meſ- 
ſengers whom the laws of war protect, and of whom we 
ſhall ſpeak in the ſequel; I mean a trumpet or drum. It 
muſt likewiſe be owned, that on ſolid reaſons, the ſaſe- 
conduct may be refuſed,. and the miniſter not admitted. 


But this freedom, which is founded on the care every na- 


tion owes to its ſafety, does not hinder but that it may be 
laid down as a general maxim, that we are not to refuſe 
admitting and hearing an enemy's miniſter ; that is, that 
war alone, and of itſelf, is not a ſufficient reaſon for re- 
fuſing to hear every propoſal coming from an enemy. To 
warrant ſuch refuſal there muſt be ſome particular and 
well-grounded reaſon; as for inſtance, a reaſonable fear, 
a fear juſtified by the very conduct of an inſidious enemy, 
which ſends its miniſters to make propoſals, only with a 
view of making diviſions among allies, of lulling them aſleep 
with appearances of peace, and impoſing on them, 
Before I cloſe this chapter it will be proper to examine 
a queſtion, famous for being often debated, whether foreign 
nations may receive embaſſadors and other miniſters of an 
uſurper, and ſend ſuch miniſters to him. Here foreign 
powers, 
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powers, if the advantage of their affairs invites them to it, 
follow. poſſeſſion: there is no rule more certain, or more 
agreeable to the law of nations and the independency of 


them. As foreigners have no right to interfere in the do- 


meſtic concerns of a people, they are not obliged to can- 
vaſs and inſpe its œconomy in thoſe particulars, or to 
weigh either the juſtice or injuſtice of them. They may, 
if they think proper, ſuppoſe the right to be. annexed to 
the poſſeſſion. When a nation has expelled its ſovereign, 
the other powers which are not willing to declare againſt 
it, and would not draw on themſelves its arms or enmity, 
conſider that nation as a free and ſovereign ſtate, without 
taking on themſelves to determine whether it has acted 
juſtly in withdrawing from the allegiance of ſubjects and 
dethroning the prince, Cardinal Mazarine received Lock- 
hart, who had been ſent as embaſſador from the republick 
of England, and would neither ſee king Charles the 
Second, nor his miniſters. If a nation, after driving out 
its prince, ſubmits to another, or changes the order of 
ſucceſhon, and acknowledges a ſovereign to the prejudice 


of the natural and appointed heir; foreign powers may 


here likewiſe conſider what has been done as legal; it is 
no quarrel or buſineſs of theirs. At the beginning of the 
laſt century, Charles Duke of Sudermania having obtained 
the crown of Sweden, to the prejudice of Sigiſmund King 
of Poland his nephew, was ſoon acknowledged by moſt 
ſovereigns. Villeroy miniſter of Henry the IVth King 
of France, at that court, in a memoir of the 8th of April 
1608, plainly ſaid to the preſident Jeannin, All theſe rea- 
ſons and conſiderations ſhall not hinder the king from treat- 
ing with Charles, if he finds it to be his intergſt, and that 
F bis kingdom. 

This was arguing ſenſibly. The King of France was 
neither the judge nor the guardian of the Swediſh nation, 
that he ſhould, againſt the good of his own kingdom, re- 


fuſe to acknowledge the King which Sweden had choſen, 
under 


FTI CNRS Charles an uſurper. 
Had it even been done with rr 


the cognizance of ſoreigners. 02 
Therefore, when foreign powers have 2 che mi- 


aiſters of nitiaſubyer, and ſent theirs to him, the lawful 


of theſe 
nce, on recovering his throne, cannot complain 

| — as an injury, nor juſtly make them ka eauſe of 
a war, provided theſe powers have not gone nor 
furniſhed any fuccours againſt him. But to acknowledge 
the prince dethroned, or his heir, after a ſolemin” acknow- 
jedgment of him who fills his place is doing wrong to the 


latter, and declaring againſt the nation Wo has thoſen . 


him. Such a ſtep which had been taken in favour of 
James the IId's ſon, King William the IId, and the 
Engliſh nation alledged, as one of the principal teaſons of 
the war which England ſoon after declared againſt France. 
All the blandiſhments and all the proteſtations of Lewis 
XV. were of no weight: the Engliſh accounted the 
acknowledgment of Jatnes's ſon as King of England, 
Scotland, and Ireland, by the title of James the IIId, an 
outrage and injuſtice both to the king and the — 
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CHAR VI. 


3 


Of the Set Orders of public Mimifters, of the repreſenta- 
tive Cburucber, and the Honours due to Mini 2 


\ NTIENTLY ſcarce any other than one order of 
4 3 public miniſters was heard of; theſe were in Latin 
termed Legati, which has been rendered by the word am- 
baſſador, but courts becoming more proud, and conſequent- 
ly more difficult on the ceremonial part, eſpecially it was 
thought neceſſary to extend the repreſentation of the mi- 
niſter to the dignity of his maſter; and for avoiding diſfi- 
culties, perplexities, and expence, commiſſianers of a leſs 


— 


exalted rank came to be employed on certain occaſions (per- 


haps of this the firſt example was ſet by Lewis XI. king of 
France.) Thus ſeveral orders of miniſters being eſtabliſh- 
ed, more or leſs dignity was annexed to their character, 
and proportionate honours were required for them. 
Every miniſter in ſome meaſure repreſents his maſter, 
as every attorney or mandatory repreſents his conſtituent. 
But this repreſentation relates to the affairs of his office 
the miniſter repreſents the ſubject in whom reſide the 
rights which he is to exerciſe, preſerve, and aſſert, the 
rights which he is to treat of in the maſter's ſtead. In the 
generality, and for the efſential part of affairs, ſuch repre- 
ſentation is admitted as an abſtract from the dignity of the 
conſtituent. Afterwards ſovereigns would, be repreſented 
not only in their rights and to ſettle their affairs, but like- 
wiſe in their dignity, their grandeur, and pre-eminence; 
unqueſtionably this cuſtom was derived from ſome ſignal 
occaſions, and ceremonies, as marriages, for which ambaſ- 
ſadors are ſent. But ſuch ſublime degree of dignity in the 
miniſter 3 ig very. inconvenient to buſineſs, often  occaſioning 
ranks of public miniſters, and the different degrees of repre- 
X x ſentation. 
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Of envoys. 


& 73. 
Of reſi:lents. 


ſentation. Cuſtom has eſtabliſhed three principal degrees, 
The repreſentative Character, fo called by way of excellence, 
is the power reſident in the miniſter of repreſenting his 
maſter even in his very perſon and dignity. 

The repreſentative character, ſo termed by way of ex- 
cellence, or in diſtinction from other kinds of repreſentati- 


ons, conſtitutes the miniſter of the firſt rank, the ambaſſa- 
dor. It places him above all other miniſters, who are not 


inveſted with the ſame character, and precludes their en- 
tering into competition with the ambaſſador. At preſent 
there are ambaſſadors ordinary and extraordinary ; but this 
is no more than an accidental diſtinction, and relative to 


the ſubje of their miſſion. Yet almoſt every-where fome 


difference is made in the treatment of theſe different am- 
baſſadors. This is merely matter of cuſtom. 

Envoys are not inveſted with the repreſentative charac- 
ter, properly ſo called, or in the firſt degree. They are 
miniſters of the ſecond rank, on whom their maſter was 


willing to confer a deyree of dignity and regard, which 


without being on a level with the character of an ambaſſa- 
dor, immediately follows it, as ſuperior to every other. 
There are alfo Envoys ordinary and extraordinary, and the 
intention of princes manifeſtly is, that the latter be moſt 
regarded. This likewiſe depends on cuſtom. 

The word Refident formerly only related to the continu- 
ance of the miniſter's ſtay, and it is frequent in hiſtory for 
ambaſſadors in ordinary to be ſtiled only reſidents. But ſince 
the eſtabliſhment of different orders of miniſters, the name 
of reſident has been limited to miniſters of a third order, to 


the character of which general practice has annexed a leſſer 


degree of regard. The reſident does not repreſent the 
prince's perſon in his dignity, but only in his affairs. His 
repreſentation is in reality of the ſame nature as that of the 
envoy : and he is accordingly, together with the envoy, 
often termed a miniſter of the ſecond order; and the pub- 
lic miniſters are diſtinguiſhed only into two claſſes : ambaſ- 

; ſadors 


now p 
with tl 


| fadors who have the 
way of excellence, and all the miniſters who are not inveſt- | 
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repreſentative character, ſo termed by 


ed with that eminent character. This is the moſt _—y 
diſtinction, and indeed the only effential. _ _ 
 Laſtlyy a cuſtom ſtill more modern, has creſted. a new 
kind 'of miniſters without. any particular determination of 
character. Theſe are called ſimply miniſters, to indicate 
that they are inveſted with the general quality of a ſove- 
reign's mandatories, without any particular aſſignment of 
rank and character. It was likewiſe the, punctilio of cere- 
mony which gave riſe to this novelty. Uſe had eſtabliſhed 
diſtinct treatment for an ambaſſador, an envoy, and a reſi- 
dent. Difficulties betwixt miniſters of the ſeveral princes 
often aroſe on this head, and eſpecially about rank. In or- 
der to avoid all conteſt on certain critical occaſions, when 
they might be apprehended, it. has been judged proper to 
ſend miniſters, without giving them any of theſe known 
characters; ſuch are not ſubjected to any ſettled ceremony, 
and can pretend to no particular treatment. The miniſter 
repreſents his maſter in a vague and indeterminate manner, 
which cannot be equal to the firſt degree, and conſequent - 
ly makes no difficulty of yielding to an ambaſſador. He is 
intitled to the general regard dus to a perſon of confidence, 
to whom the ſovereign commits the care of his affairs, and 
he has all the rights eſſential to the character of a public 
miniſter. This indeterminate quality is ſuch that the ſo- 
vereign may give it to one of his ſervants on whom he 
would not confer the character of ambaſſador: and, on the 
other hand, it may be accepted by a man of rank, who 
would not "Cubrnit to the rank of reſident; and acquieſce in 
the treatment at preſent allotted to that ſtation. There are 
alſo min ifters plenipotentiaries, and of much greater diſtinc- 
tion than ſimple miniſters. Theſe neither have any parti- 
cular attribution of rank and character, but by cuſtom are 
now placed immediately after the ambaſſador, or on a level 
with the « ef extraordinary. REP 
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lic miniſter: the title makes no alteration. 
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We have ſpoken of - conſuls" in the article of 'commerce 
(Bock II. Sect. 34.) Formerly agents were à kind of pub- 
lic miniſters; but in the preſent increaſe and profuſion of 
titles, this is given to mere commiſſioners appointed by 


-princes for their private affairs, and who not unfrequently 
are ſubjects of the country where they reſide. They are 


not public. miniſters, and conſequently not under the pro- 
tection of the law of nations. But a more particular pro- 


tection is due to them than to other foreigners or citizens, 
and ſome regard in conſideration of the prince whom they 


ſerve. If this prince ſends an agent with credentials, and 
for public affairs, the agent from that time becomes a pub- 
This is likewiſe 
applicable to deputies, ä — and others —_—_ with 


public affairs. 


Among the eee bete, it 

is in the ſovereign's choice with which he will inveſt his 
W and the character of che miniſter is made known 
in the credentials which he delivers to the ſovereign to 
whom he is ſent. | Letters of credence are the inſtrument 
which authorizes and eſtabliſhes the miniſter in his charac- 
ter with the prince to whom they are addreſſed. If this 
prinee receives the miniſter, he can receive him only in 
the quality attributed to him in his credentials. They are 


as it were his general 1 of nde * mandate __ 


mandatum manifeſtum. 4 

The inſtructions ke the miniſter contain the maſ- 
ter's ſecret mandate, the orders to which the'miniſter muſt 
carefully conform, and which limit . powers. | | Here 


* 


ing the ſubject of the mandate, whether patent or . 


But as this more particularly concerns the ſubject of trea- 


ties, we may the more properly exclude ſuch details from 


this work, as by a very well-grounded cuſtom any engage- 
ments which the miniſter ſhould enter into, are at preſent of 
no force among A * ratified by his principal. 


We 
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We have-ſeen above that every.ſoverciga, and-dven-ave O he ght af 
ry body-pelitick; or every perſon wWho has à right to treat ſ-nding vb 
with foreign powers, may alſo ſaud ambaſſadors: Ste the 
foregoing chapter. As to ſimple miniſters or manidatories 
conſidered in general as chatged with affairs, and furnithed 
with powers from thoſe who have a right of: treating this 
admits of no difficulty. The rights and prerbgatives of mi- 
any ſovereign ſtate; potent monarchs indeed deny ſome 
petty ſtates the right of fending-ambaſſadors; but let us ſee 
with what reaſon. According to the uſage genetally re- 
ceived, - the ambaſſador is a public miniſter, repreſenting 
the perſon and dignity of a ſovereign; and this:repreſenta- 
tive character procures him particular honours. : Great 
princes. make 2. difficulty of admitting an anthaſſaddor of a 
ſmall ſtate, from a repugnancy-:of. paying him ſuch diſtin- 
guiſhed honours. , But it is manifeſt that every ſovereign 
has an equab right of cauſing himſelf- to be repreſented, no 
leſs in the firſt, than in the ſecond or third degree. Be- 
ſides, in the ſociety of nations a diſtinguiſhed conſideration 
is due to the ſovereign dignity. We have ſhewn (Book II. 

Ch. III.) that the dignity of independent nations is eſſenti- 

ally the ſame; that a ſovereign prince, though weak, is a 1 
ſovereign independent, and equal to the greateſt monarch, 1 
as a dwarf is not leis a man than a giant, though indeed 4 
the political giant makes a greater figure in the general ſo- 4 
ciety than the dwarf, and on this account more reſpect and 1 
Ggnal honours are paid to him. It is evident then that 4 
every prince and every ſtate has a right of ſending ambaſ- | 
ſadors, and that to oppoſe it in ſuch right is a very great | 17 
injury; it is conteſting its ſovereign dignity. And if it has 1 
this right, its ambaſſadors cannot be denied thoſe regards . | 

| 


y 4 


and honours which cuftom particularly aſſigns to the re- 
preſentative of a ſovereign. The King of France receives 
no ambaſſadors from the Princes of Germany, as reſuſing 
to their miniſters the honours annexed to the firſt degree 

of 
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of repreſentation; yet he admits ambaſſadors from the 


prinees of Italy. The reaſon pretended for this is, that 
the latter are more perfectly ſovereigns than the former, as 
not holding in a like manner from the authority of the em- 
peror or the empire, though feudatories of it. Yet the 
emperors elaim the ſame rights over the princes of Italy, as 
over thoſe of Germany. But France ſeeing that the for- 
mer do not make one body with Germany, nor aſſiſt at the 
diets; oountenances their abſolute independence, in order as 
much as poſſible to detach them from the empire. 

I ſhall not here enter into a detail of the honours due 
and actually paid to ambaſſadors : theſe depend merely on 
inſtitution and cuſtom : I ſhall only obſerve, in general, 
that they are intitled to thoſe. civilities and diſtinctions 
which uſe and good manners have appointed, as expreſſions 


of the conſideration ſuitable to the repreſentative of a ſo- 


vereign. And it muſt be obſerved here, with regard to 
things of inſtitution and cuſtom, that when a practice is 


ſo ſettled as to give a real value to things indifferent in their 


nature, and a fixed ſignification according to the manners 
and uſages, the natural and neceſſary law of nations neceſ- 
farily requires that regard ſhould be had to ſuch inſtitution; 
and to behave in ſuch things as if they had in themſelves 
the value which has been annexed to them. For inſtance, 
according to the uſage throughout Europe, it is a peculiar 
right for the ambaſſador to wear his hat before the prince 
to whom he is ſent. This right expreſſes that he is ac- 
knowledged the repreſentative of a ſovereign; to refuſe it 
therefore to the ambaſſador of a ſtate truly-independent, 
would be an injury to the ſtate, and in ſome meaſure de- 
grading it. The Switzers, who formerly underſtood war 
better than the uſages or forms of courts, and little mindful 
of what was mere ceremony, having on ſome occaſions 
permitted themſelves to be treated in a manner little ſuita- 
ble to the dignity of the nation; their ambaſſadors, in 1663, 


ſuffered the King of F rance, and the nobles of his court, 
to 
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to refuſe them thoſe honours which cuſtom has rendered 
eſſential to the ambaſſadors of ſovereigns, and particularly 
that of being covered before the king at their audience. 
Some who knew better what they owed to the glory of 
their republick ſtrongly inſiſted on this eſſential and diſ- 
tinctive honour, but it was carried by a majority, and, at 
length, all yielded, on being aſſured that the ambaſſador 
of the nation had not covered himſelf before Henry the 
IVth. Allowing the fact to be true, the reaſon was not 
unanſwerable. The Switzers might reply, that in Henry's 
time their nation was ſolemnly acknowledged free and 
independent of the empire, as in 1648, by the treaty of 
Weſtphalia, They might have ſaid, that tho” their pre- 
deceſſors had been wanting in a proper ſupport of the dig- 
nity of their ſovereigns, that groſs over-ſight was no obli- 
gation on their ſucceſſors to commit the like. At preſent, 
as the nation knows better, and is more attentive to thoſe 
kind of things, it will not fail to maintain its dignity. 
Any other extraordinary honours paid to its ambaſſadors 


will not be able to blind it ſo far as to overlook that which 


cuſtom has rendered eſſential. When Lewis XV. came 
into Alfatia in 1744, the Helvetick Body declined ſending 
ambaſſadors to compliment him according to cuſtom, 
without knowing whether their ambaſſadors would be al- 
lowed to wear their hats: and on the refuſal of this juſt 


demand, none were ſent. Switzerland may reaſonably . 


hope that his moſt chriſtian majeſty will no longer inſiſt 
on a claim which does not heighten the luſtre of his crown, 
but degrades antient and faithful allies. 
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E KH AP. VII. 


Of the Rights, Privileges, and Immunities of Ambaſſadors 
and other PuZlic Miniſters. 


RESPECT due to ſovereigns ſhould reflect on their 

repreſentatives, and chiefly on their ambaſſadors, 
as reprefenting his maſter's perſon in the firſt degree. 
Whoever affronts or injures a public miniſter commits a 
crime the more deſerving a ſevere puniſhment, as thereby 
the ſovereign and his country might be brought into great 
difficulties and trouble. It is juſt that he ſhould be pu- 
niſhed for his fault, and that the tate ſhould, at the ex- 
pence of the delinquent, give a full ſatisfaction to the ſove- 
reign affronted in the perſon of his miniſter. If a ſove- 
reign- miniſter offends a citizen, the latter may oppoſe 
him without departing from the reſpect due to the charac- 
ter, and give him a leſſon which ſhall both efface the 
ſtain of the outrage and expoſe the author of it. The 
perſon offended may further prefer a complaint to his 
ſovereign, who will demand of the miniſter's maſter a juſt 
ſatisfaction. The great concerns of the ſtate forbid a 
citizen on ſuch occaſions, to entertain thoſe thoughts of 
revenge, which the point of honour might ſuggeſt, tho' 
otherwiſe allowable. Even, according to the maxims of 
the world, a gentleman receives no diſgrace by an affront 
for which it is not in his power, of himſelf, to procure 
ſatisfaQtion. 
| The neceſſity and right of embaſſies being eſtabliſhed 
(See Chap. V. of this Book) the perfect ſecurity, the in- 
violability of ambaſſadors and other miniſters, is a certain 
conſequence of it; for if their perſon be not defended 
from violence of every kind, the right of embaſſies becomes 
precarious, and the ſucceſs very uncertain. A right to the 
55 | | 5 
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end is a right to the neceſſary means. Embaſſies then 
being of ſuch great importance in the univerſal ſociety of 
nations, and fo neceſſary to their common well-being, the 
perſon. of miniſters charged with this embaſſy is to be 
ſacred and. inviolable among all nations (See Book II. Sect. 
218.). Whoever offers any violence to an ambaſſador, or 
any other public. miniſter, not only injures the ſovereign 
whom this miniſter repreſents, but he alſo. hurts the com- 
mon ſafety and well-being of nations: he becomes guilty 
of an atrocious crime towards the whole world. 

This ſafety is particularly due to, the miniſter, from the 
ſovereign to whom he is ſent, To admit a miniſter, to 
acknowledge him in ſuch quality, is engaging to grant him: 
the moſt particular protection, and that he ſhall enjoy all poſſi- 
ble ſafety, A ſovereign is indeed to protect every perſon 
within his dominions, whether native or foreigner, and 
ſhelter him from violence, but this attention is in a higher 
degree due to a foreign miniſter. A violence done to a 
private perſon is a common treſpaſs, which, according to 
circumſtances, the prince may pardon : but if done to a 
publick miniſter, it is a crime of ſtate, an offence againſt 
the law of nations, A pardon of this does not depend on 
the prince, in whoſe country the crime. has been commit- 
ted, but on him who has been offended in the perſon of 
his repreſentative. However, if the miniſter has been in- 


ſulted by perſons ignorant of his character, the fault does 


not affect the law of nations; but comes within the caſe of 
common treſpaſſes. Some diffolute young fellows in a 
town of Switzerland having, in the night time, infulted 
the Engliſh miniſter's houſe, not knowing who lived there, 
the magiſtracy ſent a meſſage to the miniſter to know what 
ſatisfaction he required. He wiſely anſwered, that it was 
the magiſtrates concern to vindicate the publick as they 
ſhould judge proper, but as for himſelf he required nothing, 
not thinking himſelf affronted by perſons who could have 


no deſign. on him, as not knowing his houſe. Another 
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particular circumſtance in the protection of foreign miniſ- 
ters 4s this: According to the wretched maxims introduced 
by a falſe point of honour, a ſovereign is under a neceſſity 
of ſhewing indulgence towards a perſon wearing a ſword, 
who inſtantly revenges an affront done to him by a private 
perſon; but violent proceedings can never be allowed of, 
or excuſed againſt a publick miniſter, unleſs the latter by 
beginning and urging the violence, ſhould lay the other 


under a neceſſity of defending himſelf. 


Though the miniſter's character does not become de- 
clared in its whole extent, and thus does not ſecure to him 
the enjoyment of all his rights till he is acknowledged and 
admitted by the ſovereign to whom he delivers his cre- 
dentials; yet, on his entering into the country whither he 


is ſent, and making himſelf known, he is under the pro- 
tection of the law of nations; otherwiſe it would not be 


ſafe for him to come. Till he has had his audience of 
the prince, he is on his word to be conſidered as a mi- 
niſter ; and further, beſides notice of it, uſually ſent by 
letters in caſe of doubt, the miniſter is provided with 
paſſports, certifying his character. 

Theſe paſſports fometimes become neceſſary to him in 
the countries through which he paſſes in his way to the 
place of his deſtination ; and, when it is neceſſary for 
procuring the reſpect and honour due to him, he produces 
them. Indeed-that prince alone to whom the miniſter is 
ſent, is under a particular obligation that he ſhall enjoy all 
the rights annexed to his character: yet the others through 
whoſe dominions he' paſſes, are not to deny him thoſe 
regards to which the miniſter of a ſovereign is intitled, and 
which nations reciprocally owe to each other. They eſ- 
pecially owe him an intire ſafety. To inſult him would 
be injuring his maſter, and the whole nation; to arreſt 
him and offer violence to him, would be hurting the right 
of embaſſy, which belongs to all ſovereigns (Sect. $7- 63.) 
Francis the firſt King of France had all the reaſon in the 
world 


offered 
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world to complain of the murder of his ambaſſadors 
Rincon and Fregoſa, as an horrible crime againſt publick 
faith and the law of nations. Theſe two perſons deſtined 
the one to Conſtantinople, and the other to Venice, having 
embarked. on the Po, were ſtopt and murdered, and in 
appearance by order of the governor of Milan. The em- 
peror Charles the Vth's negligence to diſcover the author 
of the murder gave room to think that he had ordered it, 
or at leaſt that he had tacitly approved of the fact. And 
as he did not give any ſuitable ſatisfaction concerning it, 
Francis the Iſt had a very juſt cauſe for declaring war 
againſt him, and even demanding aſſiſtance of all other 
nations. For an affair of this nature is not a particular 
difference, or a litigious queſtion, in which each party wreſts 
law over to its ſide; it is the quarrel of all nations who are 
concerned to maintain as ſacred the right and means of 
communicating together, and treating of their affairs. If 


an innocent paſſage be due, even with intire ſafety, to a 


mere private perſon, much more is it due to the miniſter 
of a ſovereign who is going to execute his maſter's orders, 
and travels on the affairs of a nation. I ſay, an innocent 
paſſage, for the miniſters journey is juſtly ſuſpected, if a 
ſovereign has reaſon to apprehend that he will abuſe the 
freedom of coming into his country, for plotting ſomething 
againſt his ſervice, or that he is going to give intelligence 
to his enemies, or to ſtir up others againſt him. We have 
already ſaid (Sect. 64.) that a paſſage may be denied him; 
but he is not to male-treat him, nor ſuffer any inſult to be 
offered to his perſon. Though he has not reaſon ſufficient 


| for denying him a paſſage, he may take precautions againſt 


the ample uſe which the miniſter may make of it. Theſe 
maxims the Spaniards found even in Mexico, and the 
neighbouring countries. The ambaſſadors were reſpected 


all along the road, but if they went out of the highway 
they 


* Memoirs of Martin Bellay, Book IX. 
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they were to forfeit their rights. A very wiſe reſervation, 
that ſpies might not be ſent under the name of ambaſ- 
ſadors. Thus, at the famous congreſs of Weſtphalia, 
whilſt peace was negociating amidſt the dangers of war 
and the noiſe of arms, the routs of the feveral-couriers ſent 
or received by the plenipotentiaries were marked, and out 


of ſuch limits their paſſports were of no-proteCtion ©. 


What we have ſaid concerns nations which are at peace 
with each other. On the breaking out of a war, the ob- 
ligation of leaving the enemy in the: free enjoyment of 
his right ceaſes; and, on the other hand, we are warranted 


in depriving him, weakening him, and reducing him to 


accept of equitable conditions. His men may alſo be at- 
tacked and ſeized wherever there is a right of exerciſing 
acts of hoſtility. Thus a paſſage may not only be refuſed 
to the miniſters of an enemy ſent to other ſovereigns, but 
if they undertake to paſs privately, and without permiſſion, 
into places belonging to their maſter's enemy, they are 
hable to be arreſted; and of this the laſt war furniſhes a 
ſignal inſtance. An ambaſſador of France going to Berlin, 
by the imprudence of his guides, took his way thro a 
village within the electorate of Hanover, of which the 
ſovereign, the King of England, was at war with France: 
he was arreſted, and afterwards fent over to England, As 
his Britannic majefty had herein only made uſe of the 
rights of war, neither the court of France nor that of 
Pruſſia complained about it. 

The reaſons which render embaſſies e and am- 
baſſadors ſacred and inviolable, are of no leſs force in time 
of war than in a profound peace. On the contrary the 
neceſſity and indiſpenſible duty of retaining ſome method 
of reconciliation and the reſtoration of peace, is a freſh 
reaſon why the perſons of miniſters, as inſtruments of 
the reconciliatory conferences, ſhould be till more ſacred 
and 


v Solis's hiſtory of the conqueſt of Mexico. 
© Wicque'ort's ambaſſador, Book I. Sect. 17, 
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and inviolable. Nomen legati, ſays Cicero, ejuſmodi efſe 
debet, quad non modo inter ſociorum jura, ſed etiam inter 
hoſtium tela incolume werſetur *. Accordingly the ſafety of 
perſons bringing meſſages or propoſals from the enemy, is 
one of the moſt ſacred laws of war. Indeed the ambaſſador 
of an enemy is not to come without permiſſion, and as there 
is not always the conveniency of procuring it by neutral 
perſons, this has been ſupplied by the eſtabliſhment of 
certain privileged meſſengers for carrying propoſals from 
enemy to enemy, in perfect ſafety. | 
I mean heralds, . trumpeters and drummers, who by the 
laws of war, and thoſe of nations, are, on their making 
themſelves known, and keeping within the terms of their 
commiſſion, and the functions of their employment, 
ſacred and inviolable. This muſt neceſſarily be, for ex- 
cluſive of what we have ſaid concerning the reſervation for 
reſtoring peace, there are, in the very courſe of war, a 
thouſand, occaſions, when the common fafety and the ad- 
vantage of both parties require that they ſhould be able to 
ſend meſſages and propoſals. Heralds ſucceeded the Fe- 
ciales. of the Romans: At preſent they are grown out of 
uſe, drummers or trumpeters are ſent, and . afterwards, 
according to the occaſions, miniſters or officers furniſhed 
with powers. Theſe drummers and trumpeters are facred 
and inviolable, but they are to make themſelves known by 
the marks peculiar to them. Maurice Prince of Orange 
highly reſented the garriſon of Yſendick firing on his 
_ trumpeter , ſaying that they who violate the law of na- 
tions cannot be too. ſeverely puniſhed. Other inſtances 
may be-ſeen in Wirguefort, and particularly the reparation 
which the Duke of Savoy, as general of Charles the Vth's 
army, cauſed to be made to a French trumpeter, who had 
been gael off his: horſe and ſtripped 8 German 
ſoldiers f. 
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In the wars of the Netherlands the Duke of Alva hanged 
up a trumpeter belonging to the Prince of Orange, ſaying, 
that he was not obliged to allow ſafety to a trumpeter ſent 
him by the chief of the rebels :. Certainly this ſanguinary 
general, on this occaſion as on many others, violated: the 
laws of war, which, as we have proved above (Book III. 
Chap. XVIII.) are to be obſerved even in civil wars. And 


unleſs both parties can, with the greateſt ſafety, interchange 
meſſages, and reciprocally ſend perſons of confidence, how, - ' 


on theſe unfortunate occaſions, will they ever come to talk 
of peace? what way is left for negociating a ſalutary ac- 
commodation ? The ſame Duke of Alva, in the war which 


the Spaniards afterwards made on the Portugueſe, whom 
they alſo termed rebels, cauſed the governor of Caſcais to 


be hanged, for firing on a trumpeter ſent to ſummon the 
place *. In a civil war, or when a prince takes arms for 
ſubduing a people which believes itſelf diſcharged from their 
obedience to him, to pretend that the enemies ſhould re- 
ſpe& the laws of war, whilſt he himſelf treats them in a 
quite contrary manner, is carrying wars to the moſt cruel 
extremes, and forming a ſeries of mutual repriſals ; it is 
turning them into maſſacres without rule or meaſure. 

But as a prince may, on good reaſons, diſpenſe with 
himſelf from hearing and admitting ambaſſadors, the gene- 
ral of an army, or any other commander, is not always 
obliged to receive a trumpeter or drummer : for inſtance, 


if the governor of a place apprehends that a ſummons may 


intimidate his garriſon, and raiſe thoughts of capitulating 


| ſooner than is proper, he may unqueſtionably ſend notice 


to a trumpeter who is coming up, that he ſhould withdraw, 
and likewiſe declare that if he returns on the ſame cauſe, 
and without leave, he ſhall be fired on. This conduct is 
not a violation of. the laws of war, but is to be practiſed 
only for very cogent reaſons; as it irritates the enemy and 


t Idem. Ibid. | > Idem, Ibid, 
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expoſes us to be treated by them with the greateſt rigour. 
To refuſe hearing a trumpet without alledging a good rea- 
ſon, is declaring a determined intention of carrying on the 
war to the utmoſt extremity. 

Whether a herald or a trumpeter be admitted or reject- 
ed, any thing which may be conſtrued an inſult is to be 
avoided towards him. This is a reſpect not only due to 
the law of nations but likewiſe a prudential maxim. In 


1744, the Bailly de Givry ſent a trumpeter with an officer 


to ſummon the redoubt of Pierrelonge in Piedmont. The 
Savoyard officer who commanded in the redoubt, a brave 


F. go. 


Every thing 

which has the 
appearance of 
inſult muſt be 


avoided. 


man, but rough and hot, affronted at being ſummoned in 


a poſt which he thought tenable and ſecure, returned an 
anſwer reflecting on the French general. The officer, like 
a man of ſenſe, delivered it to the Bailly de Givry in the 
preſence of the French troops. It ſet them in a flame, and 
their natural courage being ſtimulated by the ardour of re- 
venging an affront, they were not to be ſtopped ; the attack 
proved very bloody; but their loſſes animated them the 
more, till at length they carried the redoubt : and thus the 
imprudent commandant was acceſſary to his own death, the 
ſlaughter of his men, and the loſs of his poſt. 

The prince, the general of the army, and every com- 
mander in chief within his department, have alone the 
right of ſending a trumpeter or drummer; and it is only 
to the commander in chief that ſuch meſſengers can be ſent. 
Should a general, beſieging a town, take upon him to ſend 
a trumpeter to any ſubaltern, to the magiſtracy, or the 
townſmen, the governor might juſtly treat this trumpeter 
as a ſpy. Francis Iſt King of France, during the war with 
Charles the Vth, ſent a trumpeter to the diet of the em- 
pire, then afſembled at Spires. The trumpeter was ſeized 
by order of the emperor, who threatened to hang him be- 
cauſe he was not ſent to him 1. But this was more than 

he 


i Wicquefort, ubi ſuprs. 


F. 01, 
By and to 


whom they may 


be ſent. 


688 RIGHTS, PRIVILEGES, AND Book IV. Ch. VII. 


mours, that the diet having a right, even without his con- 
ſent, to hear an enemy's overtures, that enemy might ſend 
a trumpet to it. On the other hand, a drummer or trum- 
peter from a ſubaltern is ſeldom received, unleſs for ſome 
particular end, depending on the preſent authority of this 
ſubaltern acting in his function. At the ſiege af 2 
berg in 1598, a colonel of a Spaniſh regiment having » 
got himſelf ſo far as to cauſe the place to be fummone a 
the governor ſent word to the drummer to withdraw, and 
that ſhould any other. drummer or trumpeter come again 
from a ſubaltern, a halter ſhould be his portion k. 

22. The inviolability of a publick miniſter, or the ſafety due 
74 — him, more ſacredly and more- particularly than any other 
Io perſon, whether foreigner or native, is not his only privi- 

lege; he is further, by the univerſal practice of _ 

to-enjoy an intire independency from the juriſdiction od 

authority of the ſtate where he reſides. Some authors 
pretend that this independency 1s merely politive among 
nations, and will have it referred to the arbitrary law of 
nations, which owes its origin to the manners, the cuſ- 
toms, or particular conventions: they deny it to be ground- 
ed on the natural law of nations. Indeed the law of na- 
ture gives men a right of puniſhing thoſe who do them 
wrong, and conſequently impowers a ſovereign to puniſh 
a foreigner who diſturbs the publick tranquillity, offends 
themſelves, or maletreats their ſubjects: it authorizes 
them to compel this foreigner to conform himſelf to the 
laws, and to behave properly towards the citizens. But it 
is no leſs true, that the fame natural law impoſes on all ſo- 
vereigns the obligation of conſenting to thoſe things with- 
out which nations could not cultivate the ſociety nature 
has eſtabliſhed among them, correſpond together, nego- 
ciate their affairs, or adjuſt their differences. Now, am- 
baſſadors 


Idem. Ibid, Vide Wolf. Jus Gent. Sect. 1059. 
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baſſadors and other public miniſters are inſtruments nece{- 
ſary to the ſupport of this general ſociety, of this mutual 


correſpondence of nations. But their miniſtry cannot at- 
tain its deſigned end, unleſs inveſted with all the prero- 
gatives which may ſecure the lawful ſucceſs of it; and 
which are neceſſary for the free, faithful, and ſafe diſcharge 
of it. The ſame law of nations whereby they are obliged 
to admit foreign miniſters, manifeſtly obliges them likewiſe 


to admit thoſe miniſters with all the rights neceſſary to - 


them, and all the privileges relative to the exerciſe of their 
functions. It is eaſy to conceive that independency muſt 
be one of theſe privileges, without it that privilege ſo ne- 


dceöſſary to a publick miniſter would be precarious and fluc- 


tuating. He might be moleſted, injured, maletreated, 
under a thouſand pretences. A miniſter is often charged 
with a commiſſion diſagreeable to the prince to whom he 
is ſent. If this prince has any power over him, and eſpe- 
cially if his authority be ſovereign, how is it to be expect- 
ed that the miniſter can execute his maſter's orders with a 
proper freedom of mind, fidelity, and firmneſs. It is ne- 
ceſſary he ſhould have no ſnares to fear, that he cannot 
be diverted from his functions by any chicanery. He muſt 
have nothing to hope, and nothing to fear, from the ſo- 
vereign to whom he is ſent. Therefore, in order to the 
ſucceſs of his miniſtry, he muſt be independent of the ſo- 
vereign's authority, and of the juriſdiction of the country 
both civil and criminal. To this it may be added, that the 
nobility and perſons of great eminence, will be averſe 
from taking on themſelves an embaſſy, if by this commiſ- 
ſion they were to be ſubjected to a foreign authority, and 
often among nations of no very friendly diſpoſitions to 
that which they repreſent ; where they muſt ſupport dif- 
agreeable claims, and enter into diſcuſhons naturally pro- 
ductive of acrimony. In fine, if an ambaſſador could be 
indicted for common treſpaſſes, be criminally proſecuted, 
taken into cuſtody, puniſhed 3 if he might be ſued in civil 
caſes, the conſequence will often be, that he will want the 

Yy power, 


9. 93. 

How the fo- 
reigu miniſter is 
to behave, 


RIGHTS, PRIVILEGES, AND Bock IV. Ch. VII. 


power, leiſure, or freedom of mind which his maſter's 
affairs require. How will the dignity of the repreſenta- 
tion be ſupported in ſuch a ſubjection? From all theſe 
reaſons it is impoſſible to conceive, that the prince, in ſend- 
ing an ambaſſador, or any other miniſter, intends to ſub- 


mit him to the authority of a foreign power. This is a 


freſh reaſon, which fixes the independency of a publick 
miniſter. If it cannot be reaſonably preſumed, that his 
maſter means to ſubmit him to the authority of the ſove- 
reign to whom he is ſent ; this ſovereign, in receiving the 
miniſter, conſents to admit him on the footing of indepen- 
dency. And thus there ſubſiſts betwixt the two princes a 
paſſive convention, giving a new force to the natural ob- 
ligation. | 

Practice is intirely conſentaneous to our principles. All 
ſovereigns claim a perfect independency for their ambaſſa- 
dors and miniſters. If it be true that there was a king of 
Spain who, from a deſire of arrogating to himſelf a juriſ- 
dition over the foreign miniſters reſident at his court, ſig- 
nified to all chriſtian princes, that if their ambaſſadors 
fhould commit any crime in the place of their reſidence, it 
was his pleaſure that they ſhould forfeit all their privileges, 
and be tried according to the laws of the country ® ; one 
example is of no weight in ſuch a point, and the crown 
of Spain has not thought fit to adopt that way of thinking. 

This independency of the foreign miniſter is not to be 
converted into licentiouſnefs ; it does not excuſe him from 
conforming in external aCtions in every thing foreign from 
the end of his character to the cuſtoms and laws of the 
country : he is independent, but he has not a right of do- 
ing whatever he pleafes. 'Thus, for inſtance, if it be ge- 
nerally prohibited to drive a coach near a powder maga- 
zine, or over a bridge, to walk among the fortifications of 


the place, and view them, &c. Theſe prohibitions an am- 
baſſador 


m This is advanced by Antony d- not having, as he ſays, met with it in 
Vera, in his Complete Ambaſſad:r, but any other writer, 
Wicqueſort ſuſpects the truth of it, 
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baſſador is to regard; ſhoujd he forget his duty, ſhould he 


grow inſolent and commit irregularities and crimes, there 


are ſeveral ways of reſtraining him, according to the nature 
and impottance of his offences, and theſe we ſhall ſpeak of 
after a few words on the behaviour of a publick miniſter 
in the place of his reſidence. He is not to avail himſelf of 
his independency for violating the laws and cuſtoms, he 
ſhould rather punctually conform to them as far as may con- 
cern him, though the magiſtrate has no compulſive power 
over him; and he is eſpecially obliged religiouſly to obſerve 
the rules of juſtice towards all who have any dealings with 
him. As tothe prince to whom he is ſent, the ambaſſador 
ſhould remember, that his miniſtry is a miniſtry of peace, 
and that on this footing only he is received. This reaſon 


interdicts every evil practice to him. Let him ſerve his 


maſter without injuring the prince who receives him. To 
abuſe a ſacred character by ſecurely plotting the ruin of 
thoſe who reſpect his character, by laying ſnares for them, 
by clandeftinely injuring them, by perplexing and ruining 
their affairs, is a baſe treachery. What would be infamous 


and abominable in a private gueſt, ſhall that be allowable 


and becoming in the repreſentative of a ſovereign? 

Here ariſes an intereſting queſtion, it is but too com- 
mon for ambaſſadors to practiſe on the fidelity of the mi- 
niſters of the court to which they are ſent, and on the ſe- 
cretaries and others employed in offices. What is to be 
thought of this praftice? To corrupt a perſon, or to ſe- 
duce a perſon by the powerful allurement of gold, to be- 
tray his prince, and violate his duty, is inconteſtably, ac- 
cording to all the principles of morality, an evil action. 
How comes it then that ſo little ſcruple is made of it in 


publick affairs? A wiſe and virtuous politician " ſuffi- 


ciently gives us to underſtand that he abſolutely diſap- 
proves of this ſcandalous reſource; but, to avoid being 
Yy2 foned 
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fontd in the political world, he goes no further than to ſay, 
he adviſes not to make uſe of it but in the total want of 
every. other. reſource. But for my part, as I write on 
the ſacred and invariable principles of right, I muſt, in 
duty to the moral world, openly aver, that corruption is a 
method contrary to all the rules of virtue and probity, and 
that it evidently offends againſt the law of nature. Nothing 
can be conceived more flagitious, more oppoſite to the 
mutual duties of men, than. inducing any one to do evil. 
The corrupter certainly is guilty towards the wretch 
whom he ſeduces; and as to the ſovereign whoſe 
ſecrets are thus betrayed, is it not offending and wronging 
him to make uſe of the free acceſs allowed to a foreign mi- 
niſter at his court, for corrupting the fidelity of his ſer- 
vants ? He may order the corrupter to depart, and demand 
Juſtice of his conſtituent. - - 

If ever bribery be excuſable, it is when it happens to be 


the only way for coming at a diſcovery of, and defeating a, 


heinous plot, capable of ruining the ſtate which we ſerve, 
or of bringing it into great danger. In betraying ſuch a 
ſecret there may, according to circumſtances, be little guilt. 
The great and lawful advantage accruing from the action, 
drawn from the urgent neceſſity of having recourſe to it, 
may excuſe us from too ſcrupulous an attention to what 
may be exceptionable in it on. the part of the perſon bribed. 
To gain him is no more than an act of ſimple and juſt de- 
fence. Every day, in order to baffle the machinations of 
the wicked, men are under a neceſſity of practiſing on the 
vicious diſpoſitions of others. On this footing it is that 
Henry IV. ſaid to the Spaniſh ambaſſador, That an ambaſ- 
ſador may bribe to detect the intrigues carrying on againſt his 
maſter's ſervice; adding, that the caſes of Marſeilles, of 
Metz, and ſeveral others, ſufficiently ſhewed that he might 
very well endeavour to dive into the deſigns forming at 
Bruſſels againſt the tranquillity of his kingdom. That great 


prince Ann did not think that bribery was always 
excuſable 
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excuſable in a foreign miniſter; he himſelf having ordered 
Bruneau, ſecretary to the Spaniſh ambaſſador, to be taken 
into cuſtody for having tampered” with Mairargues, that 


Marſeilles might be delivered up to the Spaniards: 


Barely to make uſe of a traitor's'offers, without any pre- 
vious ſeducement, is leſs contrary to juſtiee and probity. 
But the above-mentioned example of the Romans (Book 
III. Sect. 155. 181.) which related to declared enemies; 
theſe inſtances, 1 ſay; ſhew that a great ſoul rejects even 
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this method, diſdaining to encourage venality and treache- 
ry. A prince or a miniſter, with ſentimehts/not%infetior 


in generoſity to thoſe ancient Romans, will never cloſe with 
the offers of a traitor, unleſs obliged to it by a ſetere neteſ- 
ſity, and then not without: a ſenſible concern, that he muſt 


. owe his ſafety to ſuch an unbecoming expedient, - But I 


do not here mean to condemn the polite methods, nor even 
preſents or promiſes which an ambaſſador employs for pro- 
curing friends to his maſter. To conciliate affections is not 
corrupting, and alluring into guilt; and it is the concern of 
theſe new friends that their inclination. for a foreign. prince 
may never warp them from the fidelity which * owe to 
their ſovereigag. 

Should an ambaſſador — the. Joes of is 4 
ſhould he render himſelf diſagreeable and dangerous, form 
cabals and enterprizes pernicious. to the tranquillity of the 
citizens, the ſtate, or prince to whom he is fent, there are 
ſeveral ways of; correcting him proportionate to the nature 
and degree of his fault. If he maletreats the ſubjects of the 
ſtate, if he commits any acts of injuſtice or violence towards 
them, the ſubjects injured are not to ſeek redreſs from the 
common magiſtracy, the ambaſſador being independent of 
their juriſdiction; conſequently thoſe magiſtrates cannot 
proceed directly againſt him. On ſuch occaſions the ſove- 
reign is to be applied to, he demands juſtice from the am- 
baſſador's maſter, and in caſe of a refuſal, may order the in- 


ſolent miniſter to quit his dominions, 
Should 
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Should a foreign miniſter offend the prince himſelf, be 
wanting in reſpect to him, and by his intrigues raiſe diſ- 
turbances in the ſtate and court, the injured prince, from a 
particular regard to the miniſter's maſter, ſometimes re- 
quires that he ſhould be recalled, or if the fault be more 
heinous the prince forbids him the court, till he receives an 
anſwer from His maſter ;; but in important caſes he proceeds 
ſo far as to order him to quit his dominions. ; 

Eveiv ſovereign has an unqueſtionable right to proceed 
in this manner; for being maſter, in his own, dominions, no 
foreigrier can ſtay at bis court, or in his dominions, with- 
out- his! permiſſion. And though ſovereigns are generally 
obliged to Rear the overtures of foreign powers, and to ad- 
mit i their miniſters, this obligation ceaſes. intirely with re- 
gard to a mĩhiſter, who being himſelf wanting in the duties 
incumbent on him from his character, becomes dangerous 
or juſtiy faſpected by him, to ham he is to come only as 
a miniſter of peace. Can a prince be obliged to allow that 
a ſecret themy, who diſturbs the ſtate, and is plotting the 
fubverſion of it, ſhall remain in his dominions, and appear 
at his (Hurt? It was 2 ridiculous anſwer of Philip II. to 
Queen Elizabeth, who had deſired him to reeall his ambaſ- 
ſador, as having detected him in | carrying | on dangerous 
practices. - The King of Spain would not recall him, ſay- 
ing, That the condition of princes would be very unhap- 

« py, were they obliged to recall their miniſters whenever 
« his conduct did not ſuit the humour and intereſt of thoſe 
« with whom he was negocnating.” Much more unhappy 
would the condition of princes be, were they obliged to 
ſuffer in their ſtates, and at their court, a miniſter who was 
diſagreeable or juſtly fuſpeCted, an incendiary, an enemy 
diſguiſed under the character of an ambaffador, who would 
avail himſelf of ſuch inviolability, boldly to form pernicious 
enterprizes. The Queen, juſtly offended at r s denial, 


put a guard on the ambaſſador, * 
But 


* Wicquefort, ubi ſupra, 


b Tit, 
where th 
Cides, th 
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But is an ambaſſador, whatever enormities he gives him- 
ſelf up to, only to be ordered out of the country ? This 
ſome authors affirm, grqunding their opinion on the per- 
fect independency of a public miniſter. I own he is inde- 
pendent of the juriſdiction of the country, and I have al- 
ready ſaid that, on this account the common magiſtrate 
cannot proceed againſt him. I further admit, that for all 
kinds of common faults, for affronts and diſorders whereby 
the citizens and ſocieties are injured, but without affecting 
the ſtate or the ſovereign, this regard is due to a character 
ſo neceſſary for the correſpondence of uations and to the 
dignity of the prince repreſented, that the conduct of his 
miniſter ſhould be complained of to him, and reparation 
demanded; and if nothing can be obtained, and the im- 
portance of his faults abſolutely requires that a ſtop may be 
put to them, not to carry reſentment beyond an abrupt diſ- 
miſſion. But ſhall an ambaſſador with impunity cabal 
againſt the ſtate where he reſides, plot its ruin, ſtir up the 
ſubjects to revolt, and confidently foment the moſt dan- 
gerous conſpiracies, under the aſſurance of being ſupported 
by his maſter ? If he behaves as an enemy, ſhall it not be 
allowable to treat him as ſuch ? The caſe is unqueſtionable 
with regard to an ambaſſador who takes arms, and uſes vio- 
lence, for then he whom he attacks may repel him, ſelf-de- 
ſence being a part of the law of nature. Thoſe Roman 
ambaſſadors who being ſent to the Gauls, fought againſt 
them with the people of Cluſium, diveſted themſelves of 
their character. Is it to be thought that in battle the Gauls 
were to ſpare them? 

The queſtion is more difficult with regard to an ambaſ- 
ſador who, without procceding to open acts, ſets on foot 
dangerous practices, and by his intrigues incites ſubjects to 
revolt, forms and encourages coriſpiracies againſt the ſove- 
reign or againſt the ſtate. May not a traitor, who abuſes 

his 
„ Tit. Liv. Lib. V. Cap. XXVI. the laws of nation*: Legati contre 


where the hiſtorian peremptorily de- jus gentium arma capiunt. 
cides, that theſe embaſſadois violated 
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his character, and firſt violates the laws of nations, be 
checked and exemplarily puniſhed ? that ſacred law pro- 
vides no leſs for the ſafety of the prince receiving an 
ambaſſador, than for that of the ambaſſador himſelf. But 
on the other hand, if we allow the prince offended a right 
of puniſhing a foreign miniſter, in ſuch a caſe the fubjects 
of conteſt and ruptures betwixt powers will become very 


frequent; and it is much to be feared that the character 


of an ambaſſador would want that ſafety which is neceſſary 
to it. There are certain practices connived at in foreign 
miniſters, though they be not always very becoming: there 
are others which are not to be corrected bypuniſhments, but 
by ordering the miniſter to depart. How ſhall theſe dif- 
ferent degrees of trefpaſs be always ſettled ? 'The intrigues 
of a miniſter againſt whom there is concerted a deſign of 
moleſting, will be repreſented in odious colours, his inten- 
tions and proceedings will be ealumniated by ſiniſter con- 
ſtructions, even falſe accuſations will be raiſed againſt him. 


In fine, enterprizes of this kind are generally attended with 


precaution, and conducted fo clandeſtinely that a full proof 
of them is difficult, and ſcarce ever to be come at but 
through the formalities of juſtice; and to theſe formalities 
there is no ſubjecting a miniſter who is REAP of the 
juriſdiction of the country. 


In laying down the grounds of the voluntary law of na- 


tions (Prelim. Sect. 21.) we have ſeen that nations ſome- 
times neceſſarily, and in regard to the publick good, are to 
recede from certain rights, which, taken in themſelves and 
abſtracted from every other conſideration, ſhould naturally 
belong to them. Thus only the ſovereign whoſe cauſe is 
Juſt, has in reality all the rights of war (Book III. Sect. 188.) 
yet is he obliged to look on his enemy as having rights equal 
with himſelf, and to treat him conformably (Ibid. Sect. 190, 
191.) The ſame principles muſt be our rule here. And 
it muſt be acknowledged that, in regard to the great uſeful- 
neſs and even neceſlity of embaſſies, ſovereigns are obliged 
to 
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to reſpect the inviolability of an ambaſſador whilſt not in- 
compatible with their own ſafety and the welfare of their 
ſtate. - Conſequently when the practices of the ambaſſador 
have tranſpired, and his plots are diſcovered, when the dan- 
ger is ſo far off that it may be prevented without laying 
hands on him, the general right of puniſhing a traitor, a 
fecret enemy, muſt be renounced in confideration of the 
character, only diſmiſſing abruptly the guilty miniſter, and 
requiring further puniſhment of the ſovereign on whom he 
depends. Indeed this is no more than what moſt nations, 
and eſpecially the Europeans, agree in. Wicquefort gives 
us ſeveral inſtances of ſome of the moſt powerful princes of 
Europe who on diſcovering ambaſſadors to be guilty of odi- 
ous practices, have only ordered them to depart, and ſome- 
times without ſo much as requiring any puniſhment from 
their maſters; of whom indeed they had little hopes of ob- 
taining it. To theſe inſtances let us add that of the Duke 
of Orleans, regent of France. This prince ſhewed great 
moderation towards the prince of Cellemare, ambaſſador 
from Spain, who had fomented a dangerous conſpiracy 
againſt him, only ſetting à guard over the ambaſſador's 
houſe, ſeizing his papers, and cauſing him to be conducted 


out of the kingdom. In the hiſtory of Rome we meet with - 


a very remarkable inſtanee of the ambaſſadors of 'Parquin z 


they came to Rome on pretence of claiming the patrimoni- 


al eſtate of their maſter's, who had been dethroned, but 
they practiſed on the profligate young nobility, and drew 
them into a horrible treaſon againſt their country. Though 
the mifhehaviour of theſe ambaſſadors rendered them liable 
to be treated as enemies, yet the conſuls and ſenate ſpared 
their perſons in regard of the law of nations.“ The am- 
baſſadors were ſent back without any other puniſhment; 


but it appears by Livy's account that the letters which they 
had 


* Ambaſſador, Book I. Se&. 27, commiſiſſe, ut boſtium lies effent, jur 
28, 29. tame v gentium valuit. Tit. Liv. Lib. 
» Et quampuam wifi ſunt (legati) II. Cap. IV. 
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had from the conſpirators to Tarquin, were taken from 
them. LR 

This example leads us to the true rule of the law of na- 
tions, in the caſes now in queſtion, An ambaſſador can- 
not be puniſhed becauſe he is independent, and from the 
reaſons we have alledged, it is not proper to treat him as an 
enemy, till he himſelf proceeds to violence and open acts; 
but whatever the care of averting the evil which he has 
contrived, and that of defeating his machinations requires, 
all this may be done againſt him. If to diſconcert and pre- 
vent a conſpiracy, it were neceſſary to arreſt, or even to 
put to death, an ambaſſador who animates or conduQs it, 
I ſee no cauſe for heſitation, not only becauſe the ſafety of 
the ſtate is the ſupreme law, but likewiſe, independently of 
that maxim, the ambaſſador's own. deeds have given a per- 
fect and particular right of coming to ſuch extremities. 


The publick miniſter is certainly independent, and his per- 


ſon ſacred; but it is unqueſtionably lawful to repel his at- 
tacks either ſecret or open, and to defend ourſelves againſt 
him, whenever he acts either as an enemy or a traitor. 
And if we cannot fave ourſelves without his being a ſuffer- 
er by it, it is he who has laid us under a neceſſity of not 
ſparing him. It may then be reaſonably ſaid, that the mi- 
niſter excludes himſelf from the law of nations. I ſuppoſe 
that the ſenate of Venice, on detecting the Marquis of Bed- 
mar's conſpiracy, though convinced. that this ambaſſador 
was the ſoul which aCtuated the whole, wanted other lights 
for ſuppreſſing that horrible deſign : That they were uncer- 
tain about the number and rank of the conſpirators, about 
the deſign of the conſpiracy, and the place where it was to 
break out; that they doubted whether the fleet or the land 
forces were to be practiſed upon for a revolt, or whether 
ſome important place was to be ſurprited. Was it under 

any obligation to let the ambaſſador depart at liberty, and 

thereby give him an opportunity of putting himſelf at the 

head of his accomplices, and making a puſh for carrying 
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his deſign? This cannot be ſeriouſly ſaid. The ſenate there- 
fore had a right to arxeſt the marquis and all his family, 
and eyen to extort their deteſtable ſecret from them. But 
theſe prudent republicans ſeeing the danger over, and the 
conſpiracy totally ſuppreſſed, choſe to carry it ſair with 
Spain, by forbidding any one to accuſe the Spaniards of 
having any ſhare in the plot; all they did was to deſire the 
ambaſſador to withdraw, that he 3 ſave himſelf from 
the rage of the people. 

Here the fame rule is to be followed, which we have laid 
down (Book III. Sect. 136.) in treating of what is allow- 
able againſt an enemy. Whenever the ambaſſador acts as 
an enemy, whatever is neceſſary for overthrowing his evil 
deſigns, and ſecuring ourſelves, is allowable againſt him. 
From this ſame principle, and the idea of an ambaſfador's 
being a public enemy when he behaves as ſuch, we fhall 
likewiſe determine his fate, in cafe he ſhould carry his ex- 
ceſſes to the higheſt degree of guilt. H an ambaſſador 
commits ſuch atrocious crimes, as affect the ſafety of man- 
kind; if he undertakes to aſſaſſinate ar to poiſon the prince, 
who has received him at his court, be doubtleſs deſerves to 
be puniſhed as a treacherous enemy, as a poiſoner and aſ- 
ſaſſin (Book III. Sect. 155.) His character, which he has 
ſo baſely ſtained, cannot ſhelter him from puniſhment. Is 
the law of nations to protect a criminal, when the ſafety 
of all princes, and the welfare of mankind call for his-pu- 
niſhment.? Indeed it is little to be expected, that a pub- 
lick miniſter ſhould run ſuch horrible lengths. Thoſe in- 
veſted with this character are generally perſons of honour, 
and if there ſhould be found among them any who ſtick at 
nothing, the difficulties. and greatneſs of the danger are 
ſufficient to deter them. Yet we are not without inſtances 
of theſe crimes. M. Barbeyrac * relates the aſſaſſination 
of the Lord of Sirmium, by an ambaſſador of Conſtantine 

Diogenes, 


la his notes on BYNVERSUu OK“ ambaſſadore. Char. XXIV. Sed, 5. 
treatiſe en the competent judge of Not. 2. 
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Diogenes, governor of the neighbouring province for Ba- 
filius IT. Emperor of Conſtantinople, and cites the hiſto- 
rian Credenus. The following fact is likewiſe to the pur- 
poſe : CHARLES III. King of Naples, having, in 1382, 
ſent to his competitor Louis Duke of Anjou, a knight, 
named Matthew Sauvage, in quality of a herald, to chal- 
lenge him to a fingle combat; the herald was ſuſpected of 
carrying a demi-lance, the point of which was thought to 
be dipped in a poiſon of ſuch ſubtlety, that a perſon look- 
ing ſtedfaſtly on it, or ſuffering it merely to touch his 
clothes, inſtantly died. The duke being adviſed of the 
danger, not only refuſed to ſee the herald, but cauſed him 
to be taken into cuſtody ; and being examined, he was be- 
headed on his own confeſſion. Charles complained of the 
puniſhment of his herald, as a eruel infraCtion of the laws 
and cuſtoms of war. Lewis, in his anſwer, maintained, 
that by executing the herald, on his own confeſſion, he 
had not violated the laws of war . Had the crime im- 
puted to the knight been well proved, the herald would 
have been an aſſaſſin, which no law could protect. But 
the very nature of the accuſation _Tufficiently ſhiews the 
falſity of it. 

The queſtion of which we have been treating bas been 
debated in England and France, on two famous occafi ons. 
At London on account of John Leſley biſhop of Roſs, am- 
baſſador from Mary Queen of Scotland. This miniſter 
was continually intriguing againſt Queen Elizabeth, and 
the tranquillity of the ſtate, forming conſpiracies, and ex- 
citing the ſubjects to rebellion. Five of the moſt able ci- 
vilians being conſulted by the privy council, gave it as 
their opinion, That an ambaſſador raiſing a rebellion againſt 
the prince at whoſe court he refides, forfeits the privileges of 
his character, and is ſubject to the puniſhment of the law. 


They ſhould rather have ſaid, that he ſhould be treated as 
an 


t Hiſtory of the kings of the Two Sicilies, by M. D'EGLY, 
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an enemy. But the council only cauſed the biſhop to be 
taken into cuſtody, and after keeping him prifoner in the 
Tower two years, when nothing more was to be feared 
from his intrigues, he was ſet at liberty, and obliged to 
leave the kingdom. This inſtance may confirm the prin- 
ciples here laid down; and the like may be faid of the 
following. Brenau, ſecretary to the Spaniſh ambaſſador 
in France, was ſurprized treating with Mairargues in a 
profound peace, to engage him to deliver up Marſeilles to 
the Spaniards, On this he was impriſoned, and the par- 
liament, at the tryal of Mairargues likewiſe interrogated 
Brenau; but inſtead of proceeding to condemn him, ſent 
him to the king, who ordered him to return to his maſter, 
and immediately to depart the kingdom. The ambaſſador 
warmly complained of the detention of his ſecretary : but 
Henry IV. very judiciouſly anſwered, That the lau of na- 
tions does not forbid putting a publick miniſter under an ar- 
reſt, in order to hinder him from doing miſchief. The king 
might have added, that he had the ſame right of putting 
in praQtice againſt the miniſter whatever was neceſſary to 
preſerve himſelf from the miſchief he intended ; for baffling 
his projects, and preventing the conſequences of them. It 
was this authorized the parliament to examine Brenau, in 
order to diſcover all who had engaged in ſo dangerous a de- 
ſign. The queſtion whether if foreign miniſters violate the 
law of nations, they forfeit their privileges, was warmly diſ- 
puted at Paris. But the king reſtored Brenau to his ma- 
iter, without waiting for the deciſion *. 

An ambaſſador is not to be uſed ill by way of repriſals; 


for a prince uſing violence againſt a publick miniſter, com- Whether rep-i- 


mits a crime which is not to be revenged by an imitation 
of it. Actions in their own nature unlawful, are never 
to 


* Cambden's Annal. Ang. ad. ann. Spain, in the memoirs of M. Ne- 
1571, 1573. vas, Vol. II. page $58, and fol- 
* See this diſpute, and the diſ= lowing; in Marrutre, Vol, II. 
courle which HAMA IV. held on Book III. and other hiftorians, 
this ſubject to the ambaſſador of 
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to be committed on pretence of repriſals ; and ſuch unqueſ- 
tionably are any abuſe or ill treatment done to a miniſter 
on account of the faults of his maſter. If it be in gene- 
ral indiſpenſably neceſſary to obſerve this rule in the affair 
of repriſals, the reſpect due to the character of an ambaſ- 
ſador renders it particularly obligatory. The Cartha- 
ginians having violated the law of nations with reſpect 
to the ambaſſadors of Rome, ſome of the ambaſſadors 
of that perfidious people were brought to Scipio, and 
he was afked, what he would have done to them ? 
Nothing, ſaid he, that reſembles what the Carthaginians 
have done to us, and ſent them away in ſafety /. But 
at the ſame time prepared to chaſtiſe by force of arms, 
the ſtate which had violated the law of nations . There 
cannot be a better pattern for ſovereigns to follow on ſuch 
an occaſion. If the injury for which we would uſe repriſals 
does not concern a public miniſter, it is ſtill much more 
certain, that they are not to be exerciſed againſt the am- 
baſſador of the power againſt whom we complain. The 
ſafety of public miniſters would be very uncertain, did it 
depend on all the differences that may ariſe; but there is 
a caſe in which it appears very allowable to put an ambaſ- 
ſador under an arreſt, but care muſt be taken that this 
be the only ill treatment he ſuffers. When a prince, con- 
trary to the law of nations, has cauſed our ambaſſadors to 
be arreſted, we may arreſt and detain his, as a pledge for 


the life and liberty of ours. But ſhould this method fail, 


we ſhould releaſe the innocent ambaſſador, and do our- 
ſelves juſtice by more efficacious means. CHARLES V. 


arreſted the ambaſſador of France, after that kingdom had 
a declared 


Y APPIAN cited by CroTivs, 
Lib. II. Cap. XXVIII. Set. 7. Ac- 
cording to DrioporRUs S1CULVs, 
Sci io laid to the Romans, Do nt 
imitate what you conſider as the re- 
preach of the Carthaginians : Zul ian, 
dux, en de appalTey, 5 Toig nag o- 
vice; eyxahedg:. Dio, S1CUL, Ex- 
erp. Peirelc. p. 290. 


z Tir. Livy. Lib. XXX. Cap. 


XXV. That hiſtorian makes Sci 10 


ſoy; „ Though the Cartheginians 
„ have violated the faith of the 
de truce, and the law of nations, in 
„the perſon of our ambaſſadors, | 
© will do nothing againit theirs un- 
« worthy of the maxims of the Ro- 
* man people, and of my principles.” 
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declared war againſt him, on which Francis I. did the 
like to GRANVILLE, the emperor's ambaſſador ; but it 
was at length agreed, that both the ambaſſadors ſhould be 
conducted to the frontiers, and releaſed at the ſame 
time *. | | 
We have derived the independency and inviolable cha- F §. 193. ; 
racter of an ambaſſador, from the natural and neceſſary ———— 
principles of the law of nations. Theſe prerogatives are — — 
farther conferred on him by cuſtom and general conſent. dos. 
We have ſeen above (Sect. 84.) that the Spaniards found 
the right of embaſſies eſtabliſhed and reſpected in Mexico, 
as it is known to be among the Indian nations in North 
America. If we caſt our eye on the other extremity of 
the earth, we ſhall ſee ambaſſadors highly reſpected in 
China: they are likewiſe ſo in India: but indeed leſs reli- 
giouſly *, The King of Ceylon has ſometimes impriſoned 
the ambaſſadors of the Dutch Eaſt-India company. Being 
maſter of the places which produce cinnamon, he knows 
that the Dutch, in conſideration of a profitable commerce, 


t will overlook many things in him, and of this he barbarouſly 

; takes advantage. The Koran enjoins the muffelmen to re- 

. ſpeCt publick miniſters, and if the Turks have not always 

1 conformed to this precept *, it is rather to be imputed to 

5 the ferocity of ſome princes than to the principles of the 

9 nation. The rights of ambaſſadors are very well known to 

* the Arabians: An author of that nation relates the fol- 

I, lowing paſſage : KHaLED, an Arabian general, coming 

* in the quality of ambaſſador to the army of the empe- 

7 ror HERACL1Us, uſed inſolent language to the general, „ 

id on which the latter ſaid to him, That, by the law admitted 1. 

ed among all nations, ambaſſadors were ſecured from every vio- * 
lence, and that probably he built on this privilege to ſpeak in | 

ap. 


6j indecent a manner. It would be quite uſeleſs to accu- 18 
mulate 
| 


* Mezeray's hiſt, of France, queſt of Syrie. 

Vol. II. p. 470. 4 OcxLer's hiitory of the Sare- 
* General hiſt. of voyages, article cens, Vol. I. p. 294, of the French 

China and the ladies, tranſlation. 
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mulate here examples taken from the hiſtory of European 
nations; they are innumerable, and the cuſtoms in this 
reſpect are ſufficiently known. St. LEWIS, when at 
Acre, gave a remarkable inſtance of the ſafety due to pub- 
lick miniſters: An ambaſſador from the old man of mou n- 
tain, or prince of the aſſaſſins, ſpeaking inſolently to him, 
the grand maſters of the knights templers told the miniſter, 
Dat were it not for the reſpect of his character, they would 
immediately cauſe him to be thrown into the ſea :. The 
king diſmiſſed him without ſuffering the leaſt inſult to be 
offered to him: yet as the prince of the aſſaſſius violated 
the moſt ſacred laws 'of nations, no ſecurity ſeemed due 
to his ambaſſador; but this ſecurity being founded on the 
neceſſity of ſovereigns preſerving the means of reciprocally 
communicating their propoſals, and treating with each 
other in peace and war, it ought to extend even to the en- 
voys of the princes who, having themſelves violated the 
law of nations, would otherwiſe be unworthy of any re- 
gard. | | 

There are rights of another nature, which though not 
neceſſarily annexed to the character of a publick miniſter, 
cuſtom generally attributes to him. One of the principal 
is the free exerciſe of his religion. It is indeed highly pro- 
per that a miniſter, and eſpecially a reſident miniſter, 
ſhould be at liberty freely to exerciſe his religion within his 
own houſe, for himſelf and his retinue. But it cannot be 
ſaid, that this right, like independency and an inviolable 
character, is abſolutely neceſſary to the ſucceſs of his com- 
miſſion, particularly in-the caſe of a non-reſident miniſter, 
the only one whom nations are obliged to admit (Sect. 66.) 
The miniſter, in this reſpect, may do what he pleaſes 
within his own walls, into which no body has a right to 
pry, or to enter. But if the ſovereign of the country 


where he reſides, has good reaſons for not permitting him 
to 


© Choiſy's hiſt. of St. Lewis, 
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to exerciſe his religion in a manner any way publick, this 
ſovereign is not to be blamed, much leſs accuſed of offend- 
ing. againſt the law of nations. At preſent no civilized 
country refuſes ambaſſadors this free exerciſe. For a pri- 
vilege founded on reaſon is not to be refuſed when it is at- 


tended with no ill conſequence. 


Among thoſe rights that are not neceſſary to the ſucceſs 
of embaſſies, there are ſome likewiſe not founded on a 
general conſent of nations; but which are nevertheleſs, 
by the cuſtom of ſeveral countries, annexed to the charac- 
ter. Such is the exemption from the duties of importa- 


tion and exportation for things which come into a coun-' 
try for a foreign miniſter, or which he ſends out. There is 
no neceſſity for his being diſtinguiſhed in this reſpect, 


ſince by paying theſe duties he would not be the leſs able 
to diſcharge his ſunctions. If the ſovereign is pleaſed to ex- 
empt him from them, it is a civility which the miniſter 
could not claim by any right, no more than that his bag- 
gage or any cheſts, &c. which he ſends for from abroad, 
ſhall, not be ſearched at the cuſtom-houſe. THOMAS 
CHatloNER, the Engliſh ambaſſador in Spain, ſent home 
a bitter complaint to Queen Elizabeth his miſtreſs, that 
the cuſtom-houſe officers had opened his trunks in order 
to ſearch them. But the Queen returned hin for anſwer, 
That an ambaſſador was to put up with every thing that did 
not directly offend the dignity of his ſovereign *. 

The independency of the ambaſſador exempts him indeed 
from every perſonal impoſition, capitation, or any other 
duty of that nature, and in general from every impoſt re- 
lating to the quality of a ſubject of the ſtate. But as for 
duties laid on any kind of goods or proviſions, the moſt ab- 
ſolute independency does not exempt him from the payment 
of them: foreigners themſelves are ſubjected to them. This 
is the rule followed in Holland; the ambaſſadors are ex- 

2 2 empted 
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empted from the duties levied on goods conſumed doubt- 
leſs becauſe the duties more particularly relate to their per- 
ſons: but they pay the duties of importation and export- 
ation. 

However extenſive their exemption may be, it is manifeſt 
that it relates only to things for their uſe. Should they 
abuſe it, ſo as to render it a ſcandalous traffick, by lending 
their name to merchants, the ſovereign has unqueſtionably 
a right of putting a ſtop to the fraud, even by ſuppreſling 
the privilege. Such things have been known in ſeveral 
places, and the ſordid avarice of ſome miniſters, who made 
a trade of their privilege, has obliged the ſovercign to re- 
ſume them. At preſent the foreign miniſters at Peterſ- 
burgh pay the duties of importation ; but the empreſs has 


which is not their due, and the abolition of which was 
become neceſſary by enormous abuſes of it. 

But here it is aſked, whether a nation may aboliſh what 
general cuſtom has eſtabliſhed with reſpect to foreign mi- 
niſters? Let us then conſider what obligation cuſtom and 
received uſage can lay on nations, not only with regard to 
miniſters but in every other reſpect. All the uſages and 
cuſtoms of other nations can no further oblige an independ- 
ent ſtate, than as it has expreſsly or tacitly conſented to 
them. But when a cuſtom indifferent in itſelf comes to be 


once well ſettled and received, it binds the nations that 


have tacitly or expreſsly adopted it. Yet if a nation after- 


wards perceives any inconveniencies therein, it 1s at liberty 


to declare its intention of no longer conforming to it. And 


after giving an explicit declaration of this, no cauſe of com- 
plaint lies againſt it, for any ſubſequent deviation from 
that cuſtom which it had formally renounced. But this 
declaration is to be previouſly made at a time when it af- 
ſects no particular nation: it is too late when the caſe 
actually exiſts. It is a maxim generally received, that a 
law is never to be changed at the time when the caſe 
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actually ſubſiſts. Thus, in the ſubject before us, a ſove- 
reign: having previouſly notified his intentions, and receiv- 
ing an ambaſſador only on that footing, may diſpenſe him- 
ſelf from allowing him all the privileges, or paying him 
all the honours which cuſtom before attributed to his cha- 
rater, provided theſe privileges and honours be not eſſen- 
tial to the embaſly, and neceſſary to its lawful ſucceſs. To 
refuſe privileges of the laſt kind, would be the fame as re- 
fuſing the embaſſy itſelf, which a ſtate cannot generally 


and always do (Set. 65.) but only for ſome very ſtrong 


reaſon. To with-hold honours accounted ſacred, and be- 
come in ſome meaſure eſſential, is expreſſing contempt and 
doing an injury. | 

Here it muſt be further obſerved, that when a ſovereign 
intends to excuſe himſelf from the future obſervance of an 
eſtabliſhed cuſtom, the rule muft be general. To refuſe 
certain cuſtomary honours or privileges to the ambaſſador 
of one nation, and to continue the enjoyment of them to 
others, is an affront to that nation, a mark of contempt, 
or at leaſt of ill-will, 

Sometimes princes ſend to each other a ſecret miniſter, &. 169. 

whoſe character is not publick. If ſuch a miniſter be in- Obe Tater 
ſulted by a perſon unacquainted with his character, this is not publick, 
is no violation of the law of nations; but the prince who 
receives this ambaſſador, and acknowledges him to be a 
publick miniſter, is obliged to protect him, and cauſe him, 
as far as in his power, to enjoy all the ſafety and indepen- 
dency which the law of nations attributes to his character. 
And Francis Sforca Duke of Milan is utterly inexcuſable 
in putting to death MaravicLa, ſecret miniſter of Francis 
I. Sforca had often treated with this ſecret agent, and had 
owned him to be the King of France's miniſter *. 

We cannot introduce in any more proper place an im- 6 108. 
portant queſtion of the law of nations, which is nearly Of * fovereign 


in 2 foceiga 


Z Z 2 | allied country. 


t See the Memoirs of Marin Do. Pzxtitay, Book IV. and father 


Danizi's hiſtory of France, Vol. V. pag. 300, ani tollowing. 
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allied to the rights of embaſſies. It is aſked, what are the 
rights of a ſovereign who happens to be in a foreign coun- 
try, and how the maſter of the country is to treat him ? If 
this prince be come to negociate, or to treat about ſome 


| publick affair, he is doubtleſs to enjoy all the rights of am- 


baſſadors in a more eminent degree. If he be come as a 
traveller, his dignity abſtractively, and the regard due to 
the nation which he repreſents and governs, ſhelters him 
from all inſult, intitles him to every kind of complaiſance, 
friendlineſs, and regard, and exempts him from all juriſ- 
diction, On his making himfelf known he cannot be 
treated as ſubject to the common laws, for it is not fup- 
poſable that he has conſented to ſuch a ſubmiſſion; and if 
a prince will not fuffer him in his dominions on ſuch a 
footing, notice muſt be ſent to him, that he would with- 
draw ; but ſhould this foreign prince form any defign 
againſt the ſafety and welfare of the ſtate; in a word, ſhould 
he act as an enemy, he may very juſtly be treated as ſuch. 
Otherwiſe full ſecurity is due to him, it being due to every 

A ridiculous notion has poſſeſſed the minds of many, 
who think they have their ſhare of wiſdom; theſe will 
have it that a fovereign coming into a foreign country 
may be arreſted there.. On what reaſon can fuch a vio- 


' tence be grounded? It is an abſurdity which refutes itſelf. 
A foreign ſovereign indeed is to give notice of his coming, 


if he deſires to be treated with due ſecurity and honour : 
it would be likewiſe prudent in him to demand paſſports, 
that ill-will may have no pretence or hope left for covering 

- mſtice 


CIS. 7 


v leis ſurprizing to ſee 2 grave hiſ- 


torian give into this opinion: Sce 
Gramornd's Hiff. Gall. Lib. XIII. 
The cardinal de Richelieu alſo alledg- 
ed thin falſe reaſon, when he cauſed 
to be arreſted CuanLes Lew1s, the 


Elector Palatine, who had under- 


taken to croſs France incognito : He 
faid, ** No foreign prince is permitted 
to paſs through the kingdom w'th- 


better reaſons, drawn from the Elec- 
tor Palatine% deſigns on Briſac and 
other places, left by Bernard Duke of 
Saxe Weymar, and to which France 
pretended to have © greater right than 
any other power, becauſe theſe con- 

uelts had been made with the money 

urniſhed by that kingdom, See the 


biftery of the treaty of Weftphalio, by 


father Bougraur, Yo. Il. is 12m. , 


** out a paſiport.” But he added pag. 88. 


injuſtice and violence with any ſpecious reaſons. I further 
allow, that as the preſence of a foreign ſovereign on cer- 


tain occaſions may be of conſequence, if the times are in 


any-wiſe critical, and his journey ſuſpected, he is not to 
undertake it without the conſent of him into whoſe coun- 
try he would enter. Peter the Great, when he went into 
foreign countries in queſt of the arts and ſciences, for en- 
riching bis empire, uſed to put himſelf among the retinue 
of his ambaſſadors. 

A foreign prince unqueſtionably retains all his rights 
over his ſtates and ſubjects, and may exerciſe them in what- 
ever does not affect the ſovereignty of the country where 
he is. Therefore the King of France appears to have been 
too ſuſpicious in not ſuffering the Emperor Sigiſmund, 
when at Lyons, to create the Count of Savoy, who was 
a vaſſal of the empire, a Duke (See Book IL Sect. 40.) 
Nothing of this difficulty would have been made towards 
another prince, but the former claims of the emperors were 
guarded againſt even to a ſcruple. On the other hand, it 
was with a great deal of reaſon that in the ſame kingdom 
Queen Chriſtina's executing one of her domeſticks within 
her own houſe was taken very ill; an execution of ſuch a 
nature being an act of territorial juriſdiction. And beſides, 
Chriſtina had abdicated the crown. Her reſervations, her 
birth, her dignity, might indeed intitle her to great ho- 
nours. But not to an intire independence ; not to all the 
rights of an actual ſovereign. The famous inſtance of 
Mary Queen of Scotland, fo often alledged on this head, is 
not very appoſite. 'This princeſs at her coming into Eng- 
land, where ſhe was arreſted, tried and condemned, did no 
longer enjoy the crown. 

The deputies ſent to the aſſembly of the ſtates of a king- 
dom, or a republick, are not public miniſters like thoſe we 
have ſpoken of, they not being ſent to foreign powers: but 
they are public perſons, and in this quality have privileges, 
which we ought to eſtabliſh before we take leave of this 

he | ſubject. 
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ſubject. The ſtates who have a right to meet by deputies, 
in order to deliberate on publick affairs, may on that very 
account require an intire ſafety for their repreſentatives, 


and all the exemptions neceſſary to the free diſcharge of 


their functions. If the perſons of deputies be not invio- 
Jable, their conſtituents cannot be aſſured of their fidelity, 
in aſſerting the rights of the nation, and courageouſly 
promoting the publick welfare. And how could thefe 
repreſentatives acquit themſelves of their functions, were 
it allowed to moleſt them by arreſts, either for debts or 
common treſpaſſes? There are here betwixt the nation and 
the ſovereign, the very ſame reaſons on which the immu- 
nities of ambaſſadors betwixt ftate and ftate are founded. 

Therefore it may be faid,.that the rights of the nation and 
publick faith ſecure theſe deputies from violence of any 
kind, or even from any judicial proſecution during the 
time of their miniſtry. This is alſo obſerved in every other 
country, and particularly at the diets of the empire, the 
parliaments of England, and the cortes of Spain. HENRY 
the IIId of France cauſed the duke and cardinal de Guiſe 
to be killed at the meeting of the ſtates at Blois. Un- 
queſtionably the ſafety of the ſtates was violated by this 
action; but thoſe princes were factious rebels, and their 
audacious views aimed at nothing leſs than depriving the 
ſovereign of his crown. And if it was <qually certain 
that Henry was no longer in a condition to bring them 
to a formal trial,” and puniſh them according to the laws ; 
the neceſſity of a juſt defence conſtituted the king's right, 
and vindicates his proceeding. It is the misfortune of weak 
and ſhortſighted princes, that they ſuffer themſelves to be 
reduced to extremities, out of which they are to be extri- 


cated only by a palpable violation of all orders and regula- 


tions. Tt is ſaid that Pope Sixtus the Vth, on hearing of 


the cataſtrophe of the Duke de Guiſe, commended that re- 


ſolute act, as a neceſſary ſtroke of policy; but when he 


was told that the cardinal had likewiſe been killed, he flew 
into 
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into a flame . This was carrying his haughty preten- 
fions very far. The pontiff readily allowed that urgent 
neceſſity authorized Henkr's violating the ſafety of the 
ſtates, and all the forms of juſtice z and could he pretend 
that this prince, rather than be wanting in reſpect for the 
Roman purple, ſhould riſque both his crown and life? 


„ 


Of the Fudge of Ambaſſadors in Civil Caſes, 


OME authors are for ſubmitting the ambaſſador, in 
civil affairs, to the juriſdiction of the country where 
he reſides ; at leaſt for ſuch as have taken riſe during the 
time of the embaſſy; and in ſupport of their opinion, they 
alledge, that this ſubjection does no injury to his charac- 
ter. However ſacred, ſay they, a perſon be, his inviolabi- 
lity is nit affected by ſuing him on a civil action. But it is 
not on account of the ſacredneſs of their perſon that am- 
baſſadors cannot be ſued, it is becauſe they do not depend 
on the juriſdiction of the country whither they are ſent; 
and the ſolid reaſons for this independency may be ſeen 
above (Sect. 92.) Let us here add, that it js intirely pro- 
per, and even neceſſary, that an ambaſſador ſhould not be 
liable to any juridical proſecution, even for a civil cauſe, 
that he may not be diſturbed in the exerciſe of his func- 
tions. From a like reaſon it was not allowed among the 
Romans to ſummon a prieſt whilſt he was employed 
in his ſacred function *, but at other times he was open to 
the law. The reaſon on which this reſts is alledged in 


the Roman law: Idee enim non datur actio (adverſus lega- 
tum) 


i See the Prench hittorians. Lib. II. Tit. IV. de in jus vrcavdg, 
Nec pontificem (in Jus vocari Leg. II. 
epurtet) dum facra tacit. Digeſt. 
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tum) ne ab officio ſufeepto legationis avocetur ; ne impediatur 
legatio *. But there was an exception relating to the af- 
fairs contraſted during the embaſſy. This was reaſona- 


ble with regard to thoſe Legati or miniſters of whom the 


Roman law here ſpeaks, who being ſent only by nations 
ſubje& to the empire, could not pretend to the indepen- 
dency of a foreign miniſter. Concerning the ſubjects of 
the ſtate, the legiſlature might preſcribe what ſeemed moſt 
proper: but a ſovereign has not the like power .pf obliging 
the miniſterof another ſovereign to ſubmit to his juriſdiction: 
and even could he do this by convention, or otherwiſe, it 
would not be proper : for under this pretence the ambaſ- 
ſador might be often moleſted in his miniſtry, and the ſtate 
become involved in unhappy. quarrels, for the trifling con- 
cerns of ſome private perſons, who might and ought to 
ſecure themſelves another way. Thus very agreeably to 
the duties of nations, and conformably to the great prin- 
ciples of the law of nations, the ambaſſador or pub- 
lick miniſter is at preſent by the cuſtom and conſent 
of all nations, independent of all juriſdiction in the 


country where he reſides, either for civil or military 


caſes. I know there have been ſome inſtances to the con- 
trary; but a few facts do not eſtabliſh a cuſtom : on the 
contrary theſe, by the cenſure paſſed on them, confirm the 
.cuſtom to be as we have ſaid. Tn the year 1668 the Por- 
tugueſe reſident at the Hague was, by an order of the court 
of juſtice, arreſted and put in priſon for debt. But an 
illuſtrious member of that ſame court 4 very juſtly thinks 
this proceedure unlawful, and contrary to the law of na- 
tions. In the year 1657, a reſident of the Elector of Bran- 


denburgh in England, was alſo arreſted for debt. But he 


was ſet at liberty, the arreſt judged contrary to law, and 
even the creditors and officers of juſtice concerned in the 
iniult were puniſhed *. 


But 
» Digeſt, Lib. V. Tit. I. De judi- petent judge of 1 Chap. 
cies, &c. Leg. XXIV. MS © WA 
© Ibid, Leg. XXVI. © Ibid, 


4 M. de Bynzazs#ortk's com- 
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But if the ambaſſador will partly recede from his inde- 

pendency, and ſubject himſelf in civil affairs to the juriſ- 
diction of the country, he unqueſtionably may, provided 
it be done with his maſter's conſent. But without ſuch a 
conſent the ambaſſador has no right to wave privileges in 
which the dignity and ſervice of hig ſovereign are con- 
cerned : which are founded on the maſter's rights, and 
made for his advantage, and not for that of the miniſter. 
Indeed the ambaſſatlor, without waiting his maſter's leave, 
acknowledges the juriſdiction of the country when he 
makes hinaſelf plaintiff in a cauſe : but this is inevitable, 
and beſides, in a civil cauſe, on a point of private intereſt, 
it has nd inconvenĩency, it being always in the ambaſſador's 
breaſt not to become plaintiff, and if it be requiſite he 
ſhould, he can recommend the proſceution of his cauſe to 
a lawyer. . 
Let us add here by the way, that he is never to be plain- 
tiff for a criminal cauſe ; if he has been inſulted, the throne 
is the place where he is to make his complaint; and the 
delinquent is to be proſecuted by the publick. 

It may happen that the miniſter of a foreign power is 
at the ſame time a ſubject of the ſtate where he is em- 
ployed ; and, in this caſe as a ſubject, he is unqueſtion- 
ably under the juriſdiction of the country in whatever does 
not directly relate to his miniſtry. But it is required to 
know in what caſes theſe two qualities of ſubject and fo- 
reign miniſter, become united in the ſame perſon. It is 
not ſufficient for this that the miniſter be born a ſubject to 
the ſtate to which he is ſent; for unleſs, by the laws, every 
citizen is expreſsly precluded from leaving his country, he 
may legally have renounced his country, and put himſelf 
under a new maſter. He may likewiſe, without renounc- 
ing his country for ever, become independent of it during 
the whole time of his being in the ſervice of a foreign 
prince; and the preſumption is certainly in favour of this 
3 For the ſtate and functions of a publick 


miniſter 
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miniſter naturally demand that he ſhould depend only on 
his maſter (Sect. 92.) on the prince whoſe affairs he is 
negociating. Therefore nothing deciding or indicating 


the contrary, a foreign miniſter though ſubject to the ſtates 


is, during the whole time of his commiſſion, reputed to be 
abſolutely independent of it. If his former ſovereign is not 
for granting him this independency in his country, he may 
refuſe to receive him as a foreign miniſter; as is practiſed 


in France, where according to M. de Callieres , the king 


no longer receives any of his ſubjefts as miniſters of foreign 
Princes. | th 

But a ſubje& of the ſtate may even in accepting the 
commiſſion of a foreign prince, remain a ſubject. His 
ſubjection is expreſsly eſtabliſhed when the ſovereign 
acknowledges him as miniſter only with a reſerve that he 
ſhall remain a ſubject to the ſtate. The States General of 
the United Provinces, in a placart of the 19th of June 
1681, declare, . That no ſubject of the ſtate ſhall be re- 
c ceived as ambaſſador or miniſter of another power, but on 
te condition that he ſhall not diveſt himſelf of his quality 
« of ſubject, even with regard to the juriſdiction both 
« in civil and criminal affairs, and that whoever, in mak- 
« ing himſelf known as ambaſſador or miniſter, has not 
mentioned his quality of ſubject to the ſtate, he ſhall 
e not enjoy thoſe rights or privileges which are peculiar 
* to the minifters of foreign powers *.”. 

Such a miniſter may likewiſe retain his former ſubjec- 
tion tacitly, and then by a natural conſequence drawn from 
his actions, ſtate, and whole behaviour, it is known that 
he continues a ſubject. Thus, notwithſtanding the de- 
claration above-mentioned, thoſe Dutch merchants who 
procure to themſelves the title of reſidents of ſome foreign 
princes, yet continue in trade, thereby ſufficiently denote 


that they remain ſubjects. Whatever inconveniencies 


there 


* Manner of n-pociating with ſovere'gn*, Chip. VI. 
© BYNYKERSHOEK, ub ra, Chap, Xl. 
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there may be in the ſubjection of a miniſter to the ſovereign 
with whom he reſides, if the foreign prince will put up 
with ſuch inconveniencies, and is contented with a mi- 
nifter on that footing, it is his own doing, and ſhould his 
miniſter on any ignominious occaſion be treated as a ſub- 
ject, he has no cauſe of complaint. 

It may likewiſe happen, that a foreign miniſter makes 
himſelf a ſubject of the power to whom he is ſent, by ac- 
cepting of a poſt under him; and in this caſe he can claim 
independeney only in ſuch things as are directly relative to 
his miniſtry. The prince who ſends him, in allowing of 
this voluntary ſubjection, agrees to riſque the inconveni- 
encies that attend it. Thus, in the laſt century, the Baron 
de CHARNACE and the Count d'EsTRADEs were ambaſ- 
ſadors from France to the States General, and at the ſame 
time officers in their High Mightineſſes army. 

The independency of the publick miniſter is the true 
reaſon of his exemption from the juriſdiction of the coun- 
try in which he refides. No juridical action can be di- 
rectly ſerved on him, as he is not ſubject to the prince or 
the magiſtrates. Does this exemption of his perſon extend 
itſelf to all his poſſeſſions indiſcriminately ? For ſolving 
this queſtion we muſt eonſider what can ſubject poſſeſſions 
to the juriſdiction of a country, and how they may be ex- 
empted. In general whatever is within the extent of a 
country is ſubject to the authority of the ſovereign (Book I. 
Sect. 205. and Book II. Sect. 83, 84.) If any diſpute 
ariſes concerning effects or goods within the country, or 
- paſſing through it, it is to be decided by the judge of the 
place. In virtue 'of this dependency the method of ar- 
reſts or ſeizures has been eſtabliſhed in many countries, 
to oblige a ſtranger to come to the place where the arreſt 
has been made, in order to anſwer to any queſtion that 
may be put to him, though not directly relative to the ef- 
ſects ſeized. But as we have ſhewn, a foreign miniſter is 
independent of the juriſdiction of the country, and his 


perſonal 
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perſonal independency as to civil caſes would be of no 
great ſignification, did it. not extend to every thing neceſ- 
fary to his living with dignity, and the quiet diſcharge of 
his functions. Beſides, whatever he has brought with him, 
or purchaſed for his uſe, as miniſter, is ſo connected 
with his perſon as to follow its fate. From the inde- 
pendency in which the miniſter comes, it is not to be 


+» ſuppoſed that he means to ſubje his retinue, his bag- 


gage, and neceſſaries, to the juriſdiction of the coun- 
try. Therefore every thing belonging to the miniſter's 
perſon, as a publick miniſter, whatever is for his uſe, 

| whatever ſerves for the ſubſiſtence of himſelf, and that 
of his houſhold ; theſe, I ſay, partake of the miniſter's in- 
dependency, and are abſolutely exempt from any juriſdic- 

- tion in the country. Theſe things, like the perſon to 
whom they belong, are conſidered as if they were out of 
the country. 


F. 114. But this cannot take place in effects — belong- 


The exemprion. ing to the ambaſſador, under another relation than that of 
to effects be · miniſter, What has no affinity with his functions and 
longing to d. character, cannot partake of the privileges derived only 
may * from his function and character. Should then a miniſter, 
as it has been oſten ſeen, engage in trade, all the effects, 
goods, money, and debts, active and paſſive, belonging to 
his commerce, come within the juriſdiction of the coun- 
try. And though theſe proceſſes cannot be directly ad- 
dreſſed to the miniſter's perſon, by reaſon of his inde- 
pendency, he is by the ſeizing of the effects belonging to 


his commerce, indirectly brought to a neceſſity of anſwer- 


ing by ſuch ſeizure. The abuſes ariſing from a contrary | 


practice are manifeſt. What could be expected from a 
merchant, with a privilege of committing in a foreign 
country all kinds of injuſtice ;. there is no manner of rea- 
ſon for extending the exemption of the miniſter to things 
of this nature. If the maſter apprehends any inconve- 
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niency from the indirect dependence which his miniſter 
thus brings on himſelf, it is only forbidding him a 
traffick, * which indeed little becomes the dignity of his 
character. 

To what we have ſaid, let us add two illuſtrations : 
1. In cafe of doubt, the reſpect due to the character re- 
quires that things be always explained to the advantage 


of that character. I mean that when there is cauſe for 


doubting whether a thing be really for the uſe of the mi- 
niſter or his houſhold, or whether it belongs to his com- 
merce, the deciſion muſt be given on the miniſter's ſide, 
otherwiſe there would be a riſk of violating his privi- 
leges. 2. When I fay that ſuch effects of the miniſter, 
that had no relation to his character, and that belong to 
his private trade, are ſeizable, this muſt be underſtood 
with a ſuppoſition that it be not for any cauſe ariſing 
from concerns of the. miniſter in his quality of mi- 
niſter, as for things ſupplied to his houſe, for rent, &c. 
For affairs againſt him under this relation, cannot be 
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tried in the country, nor conſequently be ſubjected to the 


juriſdiction by the indirect way of arreſts. 

All eſtates, all immoveable goods, depend on the juriſ- 
diction of the country, whoever be the proprietor (Book I 
Sec. 205. Book II. Sect. 83, 84.) Are they to be ex- 
empted from it only becauſe the owner of them is appoint- 
ed to be the ambaſſador of a foreign power? There is no 


"reaſon for this. The ambaſſador does not hold thoſe poſ- 


ſeſſions as ambaſſador ; they are not annexed to his perſon 
ſo as, hke himfelf, to be reputed out of the territory. If a 
foreign prince apprehends any ill conſequences from this 
dependency, in which his miniſter may be on account .of 
ſome of his poſſeſſions, he may make choice of another. 
Thus the immoveables poſſeſſed by a foreign miniſter do 
not alter their nature, by the quality of the owner, and 
they remain under the juriſdiction of the ſtate where they 


lie. Every diſpute, every proceſs concerning them, is to 


be \ 
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be carried before the tribunals of the country, which for a 
juſt cauſe may likewiſe order the ſeizure of them. It is 
however eaſily conceived, that if this ambaſſador lives in a 
houſe of .his own, this houſe is excepted from the rule, as 
actually ſerving for his immediate uſe, except, I ſay, in 
whatever may affect the uſe which the ambaſſador at that 
time makes of it. 

It may be ſeen, in M. de Bynkerſhork's judicious trea- 
tiſe, * that cuſtom coincides with the principles here laid 


down, and in the preceding paragraph. In ſueing an am- 


baſſador on any of the two caſes juſt mentioned, that is, 
with regard to ſome immoveable lying in the country, or 
moveable effects of no relation to the embaſſy, the ambaſſa- 


dor is to be ſummoned in the ſame manner as an abſent 
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perſon, he being reputed out of the country, and his inde- 
pendency does not permit any immediate addreſs to his per- 
ſon in an authoritative manner, ſuch as * an oſſicer 
of a court of juſtice to him. 

What way is there then of obtaining ſatisfaction from an 
ambaſſador refuſing to do juſtice in any dealings which 
others may have with him? Many ſay, that he is to be 
ſued in the tribunal to which he was ſubject before his 
embaſſy. To me this ſeems ſomething irregular. If the 
neceſſity and importance of his functions ſet him above all 
proſecution in the foreign country where he reſides, ſhall 
it be allowable to moleſt him by a ſummons before the 
courts of his own country ? This the good of the public 
ſervice declares againſt ; the miniſter muſt depend ſolely on 


the ſovereign to whom he belongs, in a manner intirely 


peculiar; he is an inſtrument in the hand of the, con- 
ductor of the nation, of which nothing is to divert 
or obſtruct the ſervice. Neither would it be juſt that 
the abſence of a perſon charged with the intereſts of 


the ſovereign and the nation, ſhould hurt his private 
affairs. 


»Du juge competent des aba ſſade ure, Chap. XVI. Scct. 6. 


ſe 
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affairs. Every where, in all countries, they who are ab- 
ſent on the ſervice of the ſtate have privileges which ſe- 
cure them from any inconveniencies during their abſence. 
But theſe privileges of the miniſters. of the tate ſhould, 
as far as poſſible, be ſo mogelled and tempered, as not to 
be productive of any conſiderable damage or inconveni- 


ency to private perſons who have dealings with them. 


How then are the different intereſts, the ſervice of the 
ſtate and the adminiſtration of juſtice to be reconciled ? 
All private perſons, citizens or ſtrangers, who have any 
demands on a miniſter, if they cannot obtain juſtice from 
himſelf, ſhould apply to the ſovereign his maſter, who is 
obliged to do them juſtice, in a manner moſt agreeable to 
the publick ſervice. The prince is to conſider whether it 
be fit to recall his miniſter, to appoint a tribunal before 


which he may be ſued, or to order delays, &c. In a 


word, the good of the ſtate dees not allow that any perſon 
whatever ſhould diſturb the miniſter in his functions, 


or divert him from them without the ſovercign's leave; 


and the ſovereign, his ſupreme duty being obliged to do 
juſtice to all, ought not to countenance his miniſter in re- 
fuſing it, or wearying out his adverſaries by unjuſt de- 
lays. 


CH AP. u 


Of the Ambaſſader's Houſe and Domeſticks. 


HE independency of the ambaſſador would be very 

imperfect, and his ſecurity weakly founded, did not 
the houſe in which he lives enjoy an intire exemption, ſo 
as to be inacceſſible to the ordinary officers of juſtice. The 
ambaſſador might be diſturbed under a thouſand pretences, 
his ſecrets, might be diſcovered by ſearching his papers, 
and his perſon expoſed to inſults. Thus all the reaſons 
which 
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which eſtabliſh his independency and inviolability, concur 


| likewiſe to ſecure the freedom of his houſe. This right of 


the character is generally acknowledged in all civilized na- 
tions: an ambaſſador's houſe is, at leaſt in all the common 
caſes of life, like his perſon, conſidered as out of the coun- 
fry. Of this, a few years ago there was a remarkable in- 
ſtance at Peterſburg : Thirty ſoldiers, with an officer at 
their head, on the 3d of April 1752, entered the houſe of 
Baron GREIFFENHEITM the Swediſh miniſter, and carried 
away to priſon two of his domeſticks, for having elandeſ- 


 tinely fold liquors; this being a privilege limited to the im- 


perial farm. The court, incenſed at ſuch a proceeding, 
cauſed the authors of the violence to be immediately taken 
into cuſtody, and the empreſs ordered ſatisfaction to be 
made to the offended miniſter : ſhe likewiſe ſent to him and 
other foreign minitters, a declaration, expreſſing her con- 
cern- and reſentment at what had happened, with the or- 
ders which ſhe had given to the ſenate for proſecuting, as 
the chief delinquent, the commiſſioner of the office erected 
for hindering the clandeſtine ſale of liquors. | 

The houſe of an ambaſſador is to be defended from all 
outrage, under the particular protection of the law of nati- 
ons, and thoſe of the country: to inſult it is a crime both 
againſt the ſtate and all other nations. 

But the immunity and freedom of the ambaſſador's houſe 
is eſtabliſhed only in favour of the miniſter and his domeſ- 
ticks; which is evident from the very reaſons it is ground- 
ed upon. May he avail himſelf of it for making his houſe 


an aſylum, and ſheltering the enemies of the prince, and 


malefactors of every kind, and thus ſecure them from the 
puniſhments which they have deſerved ? Such proceedings 


would be contrary to all the duties of an ambaſſador, to the 
ſpirit with which he ſhould benimated, and to the lawful 
views on which he has been admitted. This is beyond 
doubt, but this is not all, and it may be laid down as a cer- 


tain truth, that a ſovereign is not obliged to tolerate an 
abuſe 
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abuſe ſo pernicious to his ſtate, and ſo detrimental to ſo- 
ciety. As for ſome common treſpaſſes of people, often ra- 
ther unfortunate than criminal, or whoſe puniſhment is of 
no great importance to the tranquillity of ſociety; the 
houſe of an ambaſſador may indeed ſerve as an aſylum to 
ſuch, and it is better that delinquents of this kind ſhould 
be ſuffered to eſcape, than to expoſe the ambaſſador to fre- 
quent moleſtations, under pretence of a ſearch after them, 
and thus involve the ſtate in any difficulties which might 
ariſe from ſuch proceedings. And an ambaſſador's houſe 
being independent of the ordinary juriſdiction, no magi- 
ſtrate, juſtices of peace, or other ſubordinate officers, are 
in any caſe to enter it by their own authority, or to ſend 
any of their inſtruments, unleſs it be on occaſions of a 
preſſing neceſſity, where the publick welfare is in danger, 


and which admits of no delay. Whatever concerns a point 


of ſuch weight and delicacy ; whatever affects the right and 
glory of a foreign power; whatever may embroil the ſtate 
with that power; is to be laid immediately before the ſo- 
vereign, and regulated by himſelf or on his orders, by his 
council of ſtate. Thus a ſovereign is to determine how 


far the right of aſylum, which an ambaſſador attributes to 


his houſe, is to be regarded; and if the delinquent be ſuch 
that his detention or puniſhment is of great importance to 
the ſtate, the prince is not to be with-held by the conſidera- 
tion of a privilege which was never given for the detriment 
and ruin of ſtates. In the year 1726, the famous Duke 
de Ripparda having ſheltered bimſelf in the houſe of Lord 
Harrington, ambaſſador from England, the council of Caſ- 
tile decided, © That he might be taken out of it, even by 
« force; fince, otherwiſe, what had been ſettled for main- 
te taining a more connected correſpondence betwixt ſove- 
ce reigns would, on the contrary, turn to the ruin and 
tc deſtruction of their authority. Thus were the privi- 
« leges granted to the houſes of ambaſſadors merely for 
common treſpaſſes, extended to the ſubjects, who had. 


3A « been 
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* been depoſitories of the finances, forces, and ſecrets of 


e the ſtate, when they had failed in the duties of their 


« miniſtry; it would be introducing a uſage, of all others 
© the moſt pernicious, and the moſt detrimental to all the 
« powers on earth, who, according to this maxim, would 
t be found not only to ſuffer, but even to ſee ſupported, 
c at their court, all who were contriving their deſtruc- 
&« tion” i. Nothing could be ſaid on this head with greater 
truth and judgment. 

The abuſe of exemption has no where been carried far- 


ther than at Rome, where the ambaſſadors of crowned 


& 119. 
Exemption of 
an ambaſſador's 
coaches, 


heads claim it for the whole ward in which their houſe 
ſtands. The popes, once ſo formidable to ſovereigns, have 
for above two centuries been iri their turn under a neceſlity 
of dealing tenderly with them. It is in vain they have 
endeavoured to ſuppreſs, or at leaſt to reduce within proper 
limits, an abuſive privilege, for which the moſt antient 
cuſtom is no valid plea, again juſtice and reafon. 

An ambafſador's coaches and carriages are equally pri- 
vileged with his houſe, and for the ſame reaſons: to inſult 
them is an attack on the ambaſſador himſelf,” and the ſove- 
reign whom he repreſents. | They are independent of all 
ſubordinate authority; no guards, commiſſioners, magiſ- 
trates, or their inſtruments, are to ſtop and ſearch them 
without a ſuperior order; but here, as with regard to the 
houſe, the abuſe is not to be confounded with the right. 
It would be abſurd that a foreign miniſter ſhould have the 
power of conveying off in his coach a criminal of impor- 
tance, whom it highly concerned the ſtate to ſecure, and 
this under the very eyes of the ſovereign, who thus would 
ſee himſelf defied in his own kingdom and court ? Where 
is the ſovereign who would ſuffer this? The Marquis de 
FoNTENAY,' ambaſſador from France at Rome, ſheltered 
the Neapolitan exiles and rebels, and at laſt was for car- 
rying 
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rying them out of Rome in his coaches, but at the city gate 
the coaches were ſtopt by fame Corſicans of the pope's 
guard, and the Neapolitans conveyed to priſon. The am- 
baffador ' ſharply complained of it; but the pope anſwered, 
That he had given orders for ſeizing thoſe whoſe eſcape 
the ambaffador had favoured; that fince he took the 
liberty of protecting villains and criminals of all kinds, 
« within the ecclefiaſtical ſtate, he who was ſovereign 
* ſhould at leaſt be allowed to lay hold of them again 


* whenever they could be met with; as the rights and 
privileges F ambaſſadors were not to be carried to ſuch a 
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& height.” The ambaſſador replied, * That it would not 


appear he had harboured the pope's ſubjects, but only 
** fome Neapglitans, whom he might very lawfulty ſhelter 
“from the perſecutions of the Spaniards*”. This miniſter, 
in his anfwer, tacitly allowed, that had he made uſe of his 
coaches for the eſcape of any of the pope's fubjects, and for 
ſcreening delinquents from juſtice, he could not reaſonably 
have complained of their being ſtopped. 

The perſons in an ambaſſador's retinue partake of his 
inviolability ; his independency extends to all his houſhold; 
theſe perſons are ſo connected with him, that they follow 
his fate. They depend immediately on him only, and are 
exempt from the juriſdiction of the country, into which 
they would not have come, but with this referve. The 
ambaffador is to protect them, and whenever they are in- 
ſulted, it is an inſult on himſelf. Did not the domeſticks 
and houſbold of a foreign miniſter ſolely depend on him, 
it is known how very eaſily he might be moleſted and diſ- 
turbed in the exerciſe of his functions. Theſe maxims, 
at preſent, are every where received and confirmed by 
cuſtom. 

The ambaſſador's conſort is intimately united to him, 


and more particularly belongs to him than any other perſon 
; of 


k Wicquefor('s ambaſſ. Book I. Sec. 28. towards the end. 
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of his houſhold. Accordingly ſhe ſhares his independency, 


and inviolability ; even diſtinguiſhed honours are paid her, 


which in ſome meaſure could not be denied her without 
affronting the ambaſſador. For theſe moſt courts have 
a fixed ceremonial. The regard due to the ambaſſador 
communicates itſelf likewiſe to his children, who alſo 
partake of his immunities. 


The ambaſſador's ſecretary is one of his domeſticks, but 


the ſecretary of the embaſſy has his commiſſion from the 
ſovereign himſelf, which makes him a kind of. publick 
miniſter, and he in himſelf is protected by the law of na- 
tions, and enjoys immunities independent of the ambaſ- 
ſador; to whoſe orders he is indeed but imperfectly ſub- 
jected, ſometimes not at all, and always according to the 
determination of their common maſter. 

Couriers ſent or received by an ambaſſador, his papers, 
letters, and diſpatches, all eſſentially belong to the embaſly, 
and conſequently are to be ſacred; as without a regard to 
them the embaſſy could not obtain its lawful ends, nor 
the ambaſſador diſcharge his functions with proper ſecu- 
rity. The States General of the United Provinces have 
decided, whilſt the preſident Je anNin reſided with them 
as ambaſſador from France, that to open the letters of a 


publick miniſter was a breach of the laws of nations“. 


Other inſtances may be ſeen in WicquerorT. Notwith- 
ſtanding this privilege on momentous occaſions, when the 
ambaſſador himſelf has violated the law of nations, by 
forming or countenancing plots or conſpiracies againſt the 


ſtate, his papers may be ſcized, for diſcovering the whole 


ſecret, and knowing the accomplices; on ſuch an exigency, 
he may be perſonally put under an arreſt, and interrogated 
(Sect. 99.) This was done to the letters which ſome trai- 


tors to their country had delived to TarqQuiIN's ambaſſador 
(Sect. 98.) | 


"Ban 
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The perſons of a foreign miniſter's retinue being inde- 


pendent of the juriſdiction of the country, cannot be taken 
into cuſtbdy or puniſhed without his conſent; yet were it 
highly improper that they ſhould enjoy an abſolute inde- 
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The mbaſ- 
ſador* authority 
over his retinue. 


pendency, and be at liberty confidently to run into all 


manner of licentiouſneſs. The ambaſſador is neceſſarily 
inveſted with all the authority neceſſary for keeping them 
in order: ſome will have this authority to include even 
life and death. When the Marquis de Roſny, afterwards 
Duke de Sully, was in England as ambaſſador extraordinary 
from France, a gentleman of his retinue committed a 
murder, which cauſed a great noiſe among the people 
of London. The ambaſſador aſſembled ſome French 
noblemen who attended him, tried the murderer, and 
ſentenced him to loſe his head. He then acquainted 
the Lord Mayor of London, that he had tried the crimi- 
nal, and deſired officers and an executioner; but after- 
wards conſented to deliver up the criminal to the Engliſh, 
that they might proceed as they thought proper; and M. 
de BEAUMoNT the French ambaſſador in ordinary, the 
young gentleman being his relation, prevailed on the King 
of England to pardon him”. It lies in the ſovereign's 
breaſt to extend the ambaſſador's power over his retinue to 
ſuch a degree; and the Marquis de Roſny was thoroughly 


aſſured of his maſter's approbation ; but in general the am- 


baſſador is to be ſuppoſed to have only a coercive power, 
ſo that he may keep his dependents in order by confine- 
ment and other penalties, ſuch as are not capital or infa- 
mous. He may puniſh the faults committed againſt him- 
ſelf and his maſter's ſervice, or ſend the delinquents to 
their ſovercign, in order to their being puniſhed. But 
ſhould his people become guilty towards ſociety, by crimes 
deſerving a ſevere puniſhment, the ambaſſador is to diſtin- 
ruiſh between the domeſticks of his own nation and thoſe 
belonging 


” Sully's Memoirs, Vol. I. Chap. I. 
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belonging to the country where he reſides. The ſhorteſt 


and moſt natural way with the latter is to caſhier them, 


that they may be delivered into the hands of juſtice. As 
to thoſe of his nation, if they have offended the ſovereign 
of the country, or committed any of thoſe atrocious ac- 
tions, the puniſtiment of which concerns all nations, and 
whom for that reafon it is uſuat among nations to claim 
and deliver them up; why ſhould he not give them up to 
the nation requiring their punifthment ? If the fault be of 
anather kind, he is to ſend them back to their ſovereign. 
In fine, where the caſe is dubious, the ambaſſador is to 
keep the criminal in irons till he receives orders from his 
court? But if he paſſes a capital ſentenee on the criminal, 
I do not think he can execute it within his houſe; an ex- 
ecution of this nature being an act of territorial ſuperiority 
belonging only to the fovereign of the country. And if the 
ambaſſador, together with his houfe and houfhold, be re- 
puted out of the country, it is but a mode of expreffing his 
independency, and all the rights neceſſary to the lawful 
ſucceſs of the embaſſy. This fiction cannot imply privi- 
leges reſerved to the ſovereign, too tender and important 
to be communicated to a ſtranger, and not neceffary to the 
ambaſſador for the worthy diſcharge of his embaffy. If 
the offence be againſt the ambaſſador or againſt the ſervice 
of his maſter, the ambaſſador may ſend the delinquent to 
his ſovereign. If the crime concerns the ſtate where the 
miniſter reſides, he may try the criminal, and on finding 
him guilty of death, he is to give him up to the juftice of 
the country, as did the Marquis of Roſne. 

When the commiſſion of an ambaſſador is at an end, 
when he has terminated the affairs which brought him, 


" when he is recalled or diſmiffed ; in a word, when he 1s 


obliged to go away on any account whatever, his functions 
ceaſe; but his privileges and rights do not expire at the 
lame time: he retains them till his return to his princi- 

pal, 
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pal, to whom he is to make a repert of bis em- 
bady. His ſafcty, his independence, and inviolability, are 
not leſs neceffary to the ſucreſs of the embaſſy in his re- 
turn, than at his coming. Accordingly when an ambaffa- 


dor departs by reafon of a war king between his maſter 


and the ſovereign at whoſe court he was negociating, a 
- ſufficient time is allowed him for his ſafe departure. And 
if he returns by ſea, and ſhould happen to be taken in the 
paſſage, he would be immediately releaſed, as he could not 
lawfully be detained. 

For the ſame reaſons the ambaſſador's privileges ſubſiſt 
even when the activity of his miniſtry becomes ſuſpended, 
and he ſtands in need of freſh powers. This caſe happens 
by the death of the prince whom the miniſter repreſents, 
or of the ſovereign at whoſe court he reſides. On either 
occaſion the miniſter muſt have freſh credentials. Though 
it is leſs neceſſary in the latter caſe than in the former, 
eſpecially if the ſucceſſor of the deceaſed prince be the 
natural and neceffary fucceffor ; becauſe the authority 
whence the miniſter's power flowed, ſtill ſubſiſting, it is 
eaſily conceived that he remains in the ſame quality with 
the new ſovereign ; but if the miniſter's maſter is no more, 
his powers expire, and the ſucceſſors credentials are abſo- 


lutely neceſſary for authorizing him to ſpeak, and act in 


his name. Yet he continues during the interval the mi- 
niſter of the nation, and as ſuch he is to enjoy the rights. 
and honours annexed to that character. 

At length I have reached the end of my propoſed career. 
I do not pretend to have given a perfect, full, and complete 
treatiſe of the law of nations; it was not indeed my de- 
ſign, and in fo vaſt and rich a ſubject, it would have been 
preſuming too much on my abilities. I ſhall think I have 
done a great deal, if my principles are approved by intel- 
ligent perſons as ſolid, luminous, and ſufficient to give a 
proper ſolution of the queſtions that ariſe in particular 
caſes. 
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Caſes. I ſhall be happy if my labours may be of ſome uſe 


to thoſe men in power who love mankind and revere juſ- 
. tice; if they furniſh them with arms for defending what is 


right, and for compellin 4 the unjuſt, to obſerve, at leaſt, 
ſome meaſures, and i the bounds of decency |! 


